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Dinah  J.  Bennett,  Appellee,  v.  The  First  National 
Bank  and  Sidonia  Hosbord,  Appellants,  William  G. 
Watters,  Mary  Watters,  .Excelsior  Brass  Works, 
and  Mary  A.  Kemler  aad  Sidonia  Hosford,  as  execu- 
tors  of  the  will  of  Richard  Waller,  Deceased. 

Mortgages:  subrogation.  The  holder  of  a  judgment  lien  who  has 
1  paid  a  prior  mortgage  in  order  to  protect  his  lien  may  be 
subrogated  to  the  rights  of  the  mortgagee;  and  he  may  have 
a  foreclosure  of  the  mortgage  even  though  the  same  hscs  been 
discharged  of  record,  unless  there  are  intervening  rights  of 
third  parties  without  notice. 
Vol.  128  Ia.—  1  1 


Digitized  by  VjOOQIC 


I 


2  Bennett  y.  National  Bank.       [128  Iowa 

Same.    The   fact  that  one  who  furnished  the   money   to  pay   a 

2  mortgage  on  real  estate  had  actual  knowledge  of  the  existence 
of  a  junior  lien,  will  not  necessarily  defeat  the  right  to  sub- 
rogation where  there  was  in  fact  no  intention  to  waive  the 
right. 

Subrogatioii:    interest.    One   who   furnishes   the   money   to   dis- 

3  charge  the  mortgage  debt  of  another  is  entitled  to  subroga- 
tion as  of  the  date  the  money  was  furnished,  and  may  recover 
the  agreed  rate  of  interest  on  the  sum  advanced  irrespective 
of  the  rate  provided  in  the  mortgage. 

Priority  of  judgment  liens.    The  lien  of  a  junior  judgment  will 

4  not  be  given  precedence  over  a  prior  one,  in  point  of  time, 
unless  a  clear  right  is  shown.  The  evidence,  pleadings  and 
decree  of  the  trial  court  are  reviewed  and  held  insufficient 
to  show  that  payment  of  the  prior  judgment  had  been  as- 
sumed by  third  parties,  even  if  that  fact  would  warrant  the 
relief  demanded;  that  the  pleadings  were  insufficient  to  per- 
mit proof  of  such  assumption,  and  that  the  decree  was  nbt 
an  adjudication  of  the  liability  of  such  third  parties. 

Appeal  from  Dubuque  District   Court. —  Hon.  Feed 
O'Donnell,  Judge. 

Tttesday,  January  17,  1905. 

The  opinion  states  the  ease. —  Modified. 

B.  W.  Stewart,  for  appellants. 

McCarthy,  Kenline  &  Roedell,  for  appellee. 

Weaver,  J. —  This  action  in  equity  was  begun  for  the 
foreclosure  of  a  mortgage  and  other  relief.  The  claim  of  the 
plaintiff  is  based  on  the  following  alleged  facts,  which,  to 
avoid  confusion,  are  separately  stated  and  numbered : 

(1)  On  January  7,  1897,  William  G.  Watters  and 
Mary  Watters  made  the  note  and  mortgage  in  suit  to  A.  A. 
Carter ;  the  mortgage  being  duly  filed  for  record  on  the  same 
day. 

(2)  On  October  5,  1897,  the  Second  National  Bank  of 
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Dubuque  obtained  a  judgment  for  $15,066.66  and  costs  in 
the  district  court  of  that  county  against  the  Excelsior  Brass- 
works,  as  principal,  and  A.  W.  Hosford,  J.  W.  Watters,  P. 
H.  Halpins,  Peter  K.  Martin,  Sidonia  Hosford,  and  Mary 
Watters,  as  accommodation  indorsers:  and  guarantors,  in  the 
order  named. 

(3)  On  October  14,  1897,  the  plaintiff  herein  recovered 
two  several  judgments  in  the  same  court  against  the  said 
Mary  Watters  and  William  G.  Watters  for  the  aggregate  sum 
of  $8,034.03  and  costs. 

(4)  On  November  29,  1897,  the  Excelsior  Brassworks, 
the  principal  defendant  in  the  judgment  first  named,  trans- 
ferred all  its  assets  in  trust  to  Sidonia  Hosford,  for  the  use 
and  benefit  of  the  said  Sidonia  Hosford  and  Mary  A.  Kem- 
ler,  in  their  individual  right,  and  as  executors  of  the  will 
of  Richard  Waller,  deceased;  and,  as  a  part  consideration 
for  said  transfer,  said  Sidonia  Hosford  and  Mary  A.  Kem- 
ler,  individually  and  as  executors  as  aforesaid,  assumed  the 
payment  of  the  aforesaid  judgment  in  favor  of  the  Second 
National  Bank.  It  is  also  alleged  in  this  connection  that^ 
upon  the  application  of  Sidonia  Hosford,  one  Amanda  L. 
Hosford  was  appointed  receiver  of  the  Excelsior  Brassworks. 

(6)  Thereafter  the  First  National  Bank,  with  knowl- 
edge of  the  alleged  assumption  by  Hosford  and  Kemler  of 
the  payment  of  the  judgment  in  favor  of  the  Second  Na- 
tional Bank,  took  an  assignment  of  said  judgment,  which 
assignment  was  filed  with  the  clerk  of  the  district  court  on 
March  2,  1901. 

(6)  On  the  maturity  of  the  note  given  to  Carter,  the 
makers,  William  G.  Watters  and  Mary  Watters,  applied  to 
the  plaintiff  for  a  loan  of  $1,000,  with  which  to  take  up 
said  obligation ;  and,  at  their  request,  plaintiff  undertook  to 
advance  the  money  to  the  mortgagee,  Carter,  and  to  receive 
and  hold  the  said  mortgage  as  security  for  the  money  thus 
paid  out.     In  accordance  with  this  agreement,  plaintiff  paid 
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over  the  money  to  Carter,  and  received  the  note  and  mort- 
gage. 

(7)  Soon  after  this  transaction,  William  G.  Watters 
and  Mary  Watters  applied  to  plaintiff  for  a  further  loan 
of  $500,  offering  a  mortgage  on  the  same  real  estate  as  se- 
curity for  its  repayment,  and  representing  that  said  prop- 
erty was  incumbered  by  no  liens  except  the  judgments  in 
plaintiff's  favor,  and  the  Carter  mortgage,  then  held  by 
plaintiff.  The  plaintiff,  having,  as  she  claims,  no  knowl- 
edge of  the  lien  of  the  judgment  in  favor  of  the  Second 
National  Bank,  and  desiring  to  accommodate  the  mortga- 
gors, took  from  them  a  new  mortgage  in  renewal  of  the  Car- 
ter mortgage,  in  the  sum  of  $1,000,  and  for  the  further  sum 
of  $500  then  advanced  to  said  mortgagors;  and,  believing 
that  said  mortgage  for  $1,500  was  a  first  lien  upon  the 
property, '  she  caused  the  old  mortgage  to  be  canceled  of 
record. 

(8)  It  is  futther  alleged  that  although  Sidonia  Hosford 
and  Mary  A.  Kemler  are  primarily  liable  for  the  payment 
of  the  judgment  owned  by  the  First  National  Bank,  and  have 
property  not  exempt  from  execution  from  which  the  debt  can 
be  made,  said  bank  has  neglected  and  refused  to  enforce  pay- 
ment by  them. 

(9)  The  mortgaged  property  has  been,  by  agreement  of 
all  parties,  sold,  and  the  purchase  money  paid  into  court, 
to  be  applied  upon  the  liens  involved  in  this  controversy,  as 
shall  be  found  equitable  and  just. 

Upon  the  case  thus  made,  the  plaintiff  asks  to  hav6  the 
cancellation  of  the  Carter  mortgage  set  aside,  and  the  lien 
thereof  restored,  and  a  foreclosure  decreed  in  her  favor. 
She  also  asks  that  the  judgments  held  by  her,  though  in- 
ferior in  order  of  time  to  the  judgment  held  by  the  First 
National  Bank,  be  decreed  to  be  superior  thereto.  Issue  be- 
ing taken  upon  these  allegations,  a  trial  was  had  to  the  court, 
and  a  decree  entered  reviving  the  Carter  mortgage,  and 
foreclosing  the  same  in  favor  of  plaintiff,  for  the  principal 
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sum  of  $1,000,  and  making  the  lien  of  the  two  judgments 
held  by  her  superior  to  the  lien  of  the  judgment  held  by  the 
defendants.  From  this  decree  the  First  National  Bank  and 
Sidonia  Hosford  have  appealed.  The  plaintiff  also  appeals 
from  so  much  of  the  decree  as  limits  her  right  of  subroga- 
tion to  the  Carter  mortgage  to  the  principal  sum  or  face  of 
the  debt  thereby  secured. 

I.  We  have  no  hesitation  in  aflSrming  that  part  of  the 
decree  which  sustained  the  plaintiff's  claim  to  be  subrogated 
to  the  lien  of  Carter  under  the  first  mortgage.     The  plaintiff, 

as  the  holder  of  a  judgment  lien  which  was  jun- 
^'  wS^SJtioS*    ^^^  *^  ^^®  mortgage,  had  the  right  to  protect  her 

security  by  paying  the  mortgage  debt  and  suo- 
ceed  to  the  rights  of  the  mortgagee.  Such  payment  was 
not  the  act  of  a  mere  intermeddler  or  volunteer,  and  the  can- 
cellation of  the  mortgage  of  record  will  not  necessarily  defeat 
such  subrogation,  save  as  against  the  intervening  rights  of 
third  parties  without  notice.  This  rule  was  announced  by 
us  in  the  late  case  of  Bo  wen  v.  Gilbert,  122  Iowa,  448, 
where,  as  in  the  present  case,  a  lienholder  paid  off  a  prior 
mortgage,  and  caused  it  to  be  released  of  record.  It  is  quite 
certain  from  the  record  that  plaintiff  did  not  intend  to  re- 
lease or  waive  any  security  to  which  she  was  entitled,  but 
gave  up  the  old  mortgage  and  took  the  renewal  under  the 
belief  that  she  was  obtaining  a  first  lien  on  the  property. 
It  is  also  certain  that  the  defendant  bank  is  in  no  man- 
ner prejudiced  by  denying  to  it  the  unearned  advantage 
which  it  seeks.  The  decree  in  this  respect  does  no  more 
than  to  hold  that  a  payment  made  by  the  plaintiff  in  good 
faith  to  protect  her  lien  shall  not  operate  to  destroy  the  value 
of  that  lien,  and  permit  a  junior  creditor  to  have  precedence 
over  her.  The  justice  of  the  rule  here  stated  has  long  been 
recognized.  3  Pomeroy's  Equity  Jurisprudence  (2d  Ed.) 
1212 ;  Ward  v.  Seymour,  51  Vt.  320 ;  EllioU  v.  Trainter,  88 
Minn.  377  (93  N.  W.  124) ;  EbeH  v.  Gerding,  116  111.  217 
(5  N.  E.  591) ;  Gardner  v.  Astor,  3  Johns.  Ch.  53  (8  Am. 
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Dec  466) ;  Bwnk  v.  Paulsen,  57  Neb.  717  (78  N.  W.  303)  ; 
Yotmg  V.  ShaneVy  73  Iowa,  555 ;  Wormer  v.  Waterloo^  62f 
Iowa,  702 ;  Qilbert  v.  Gilbert,  39  Iowa,  657.  A  very  thor- 
ough review  of  the  cases  may  be  found  in  a  note  to  Americwa 
Bonding  Co.  v.  Bank,  (Md.),  99  Am.  St  Kep.  512-521. 
Mr.  Freeman  there  says:  *'  When  a  person  having  an  inter- 
est in  real  property  pays  money  to  satisfy  a  lien  thereon  in 
order  to  protect  that  interest,  he  is  entitled  to  be  subrogated 
to  the  rights  of  the  incumbrancer,  and  considered  as  an  as- 
signee of  the  lien,  for  the  purpose  of  effecting  substantial 
justice,  although  the  lien  is  discharged  of  record."  The 
numerous  decisions  cited  by  the  eminent  annotator  fully  bear 
out  his  statement  of  the  principle. 

Some  point  is  made  in  argument  because  of  the  fact 
that,  while  plaintiff  denies  all  knowledge  of  the  lien  held  by 
the  defendant  bank  at  the  time  she  took  the  renewal  note  and 
mortgage  from  Watters,  the  agent  through  whom 
she  transacted  that  business  did  know  of  its  ex- 
istence. It  appears,  however,  that  the  agent's  knowledge  of 
the  situation  had  been  obtained  long  prior  to  his  employ- 
ment by  the  plaintiff,  and  he  testifies  that  the  fact  was  not  in 
his  mind  at  the  time  he  acted  in  her  behalf.  But  whatever 
may  be  the  truth  in  this  respect,  the  fact  that  the  mortgage 
was  paid  by  the  plaintiff  and  released  of  record,  even  with 
the  actual  knowledge  of  the  existence  of  defendant's  lien, 
would  not  necessarily  deprive  her  of  the  right  of  subrogation, 
if  there  was  in  fact  no  intention  to  waive  or  relinquish  it. 
Wilkin^  V.  Gibson,  113  Ga.  31  (38  S.  E.  374,  84  Am.  St. 
Rep.  204)  ;  Joyce  v.  Dauntz,  55  Ohio  St.  538  (45  K  E. 
900).  The  cases  relied  upon  by  the  appellants  (Weidner  v. 
TTiompson,  69  Iowa,  36 ;  Ft  Dodge  B.  &  L.  v.  Scott,  86  Iowa, 
431 ;  Bwnk  v.  Porter,  116  Iowa,  377)  are  not  controlling.  In 
the  Weidner  case  the  decision  turns  wholly  on  Ihe  fact  ques- 
tion as  to  the  intention  of  the  parties,  and  in  none  of  them 
was  the  payment  of  the  debt  made  by  a  junior  lienholder 
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for  the  protection  of  his  claim.  The  decision  in  Insurance 
Co,  V.  Ayres,  111  Iowa,  202,  also  cited  by  appellants,  dis^ 
tinctly  recognizes  the  authority  of  the  rules  which  have  here 
been  affirmed.  In  this  connection  we  may  also  say  that  we 
do  not  agree  with  the  trial  court  in  limiting  the  plaintiff's 
right  of  subrogation  to  the  principal  of  the  original  mortgage 
debt,  Tvithout  interest. 

The  plaintiff  furnished  the  $1,000  due  to  Carter  on 
February  18,  1898,  and  we  find  nothing  in  the  record  to 
indicate  that  any  payment  was  thereafter  made  of  principal 
8.  Subrogatioh:^^  interest.  The  right  of  subrogation,  if  any, 
interest.  '^^g  perfect  from  the  day  the  money  was  paid, 
and  we  see  no  reason  why  plaintiff  may  not  rightfully  as- 
sert and  enforce  the  lien  as  of  that  date.  It  follows  that 
the  decree  should  have  provided  for  the  enforcement  of  the 
mortgage  security  as  a  first  lien  upon  the  property  for  the 
principal  sum  of  $1,000,  with  interest  at  6  per  cent,  from 
the  date  of  the  renewal  of  the  security.  We  do  not  over- 
look the  fact  that  the  original  note  provides  for  interest  at 
7  per  cent,,  but  plaintiff,  in  agreeing  to  extend  the.  time  of 
payment,  had  consented  to  accept  6  per  cent,  for  the  further 
use  of  the  money,  and  the  restoration  of  the  old  mortgage 
does  not  operate  to  release  her  from  an  observance  of  that 
contract 

II.     We   are  constrained   to  withhold   approval  from 
that  part  of  the  decree  which  postpones  the  lien  of  the  de- 
fendants' judgment  to  the  lien  of  the  judgments  held  by  the 
plaintiff.     The  former  judgment  has  precedence 
**  ^TCMBHT^'  in  the  order  of  time,  and  must  be  accorded  like 
"'«*•  precedence  in  right,  unless  good  reason  be  shown 

for  a  reversal  of  these  positions.  It  is  said  in  support  of 
the  ruling  below  that  the  payment  of  the  defendants'  judg- 
ment had  been  assumed  by  Mrs.  Hosford  and  Mrs.  Kemler, 
and,  as  these  parties  are  primarily  liable  and  are  shown  to 
be  solvent  and  able  to  pay  the  debt,  and  as  plaintiff  has  no 
other  fund  or  source  than  the  property  in  controversy  from 
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which  to  make  her  claim,  equity  will  compel  defendants  to 
look  to  the  parties  who  assumed  the  debt,  and  permit  plain- 
tiff to  have  precedence  in  the  common  security.  Without 
undertaking  to  discuss  or  concede  the  correctness  of  the 
legal  principle  involved,  we  have  to  say  that  the  fact  on 
which  it  is  predicated  is  not  satisfactorily  established.  The 
claim  that  the  parties  named  assumed  payment  of  the  judg- 
ment is  distinctly  denied  by  them,  and  the  only  support  it 
has  is  as  follows:  In  the  year  1897  Sidonia  Hosford,  as 
trustee  in  an  action  to  which  no  defense  was  made,  obtained 
a  decree  of  foreclosure  of  a  mortgage  given  to  her  by  the 
Dubuque  Brassworksl  The  mortgage  appears  to  have  been 
given  to  secure  Mr?.  Hosford  and  Mrs.  Kemler  as  indorse rs 
and  guarantors  of  the  notes  and  obligations  of  the  brass- 
works,  but  among  the  recitals  in  the  decree  of  foreclosure 
is  one  to  the  effect  that  the  parties  last  named  were  also  en- 
titled to  the  benefit  of  the  security  because  of  their  hav- 
ing assumed  the  payment  of  certain  named  debts,  including 
"  note  of  $15,000,  June  15,  1897,  to  Second  National  Bank." 
Neither  the  mortgage  itself,  nor  the  pleadings  upon  which 
the  decree  was  rendered,  contains  any  statement  or  allega- 
tion of  such  assumption ;  but,  on  the  contrary,  so  far  as 
revealed  in  this  record,  the  foreclosure  proceeding  was 
brought  to  carry  out  the  purpose  expressed  in  the  mortgage, 
to-wit,  to  secure  Mrs.  Hosford  and  Mrs.  Kemler  upon  their 
contingent. liability  as  indorsers  and  guarantors.  The  trustee 
and  the  attorney  who  procured  the  foreclosure  unite  in  testi- 
fying that  Mrs.  Hosford  did  not  assume  payment  of  the  debt 
to  defendants,  and  that  the  clause  in  the  decree  indicating 
such  assumption  had  reference  only  to  the  liability  assumed 
by  her  as  indorser,  guarantor,  or  surety. 

The  contention  of  the  appellee  herein  that  the  recital 
in  said  decree  operates  as  an  adjudication  that  Mrs.  Hos- 
ford and  Mrs.  Kemler  had  become  obligated  as  principal 
debtors  for  the  payment  of  the  appellants^  judgment,  and 
that  appellee  may  have  the  benefit  of  such  adjudication  in 
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tlii&  proceeding,  cannot  be  sustained.  In  the  first  place,  we 
are  required  to  construe  the  decree  with  reference  to  the 
pleadings  on  which  it  was  based,  and  as  we  find  there  no 
allegation  or  showing  of  an  assumption  of  primary  liability 
by  Mrs.  Hosford  and  Mrs.  Kemler,  such  fact  cannot  be  said 
to  have  been  passed  upon  or  adjudicated.  In  the  next  place, 
the  appellee  was  not  a  party  to  said  foreclosure  proceed- 
ings, nor  is  there  any  privity  of  relation  or  right  between 
her  and  any  party  thereto.  Possibly,  if  the  findings  in  the 
decree  had  been  within  the  allegations  of  the  petition,  the 
appellants  would  not  be  permitted  to  deny  their  correctness 
in  this  proceeding,  but  that  is  a  question  we  need  not  decide. 
Whatever  may  be  the  rule  in  such  cases,  we  think  no  such 
estoppel  arises  upon  a  recital  of  fact  which  has  no  support- 
ing allegation  in  the  pleadings.  It  is  a  universal  rule,  es- 
pecially applicable  to  judgments  and  decrees  rendered  by 
default,  that  the  adjudication  is  limited  to  the  material  is- 
suable facts  which  are  well  pleaded  in  the  declaration  or 
complaint.  Shirland  v.  Bank,  65  Iowa,  97;  Cromwell  v. 
Sac  Co.,  94  U.  S.  351  (24  L.  Ed.  195)  ;  Welch  v.  WadswoHh, 
30  Conn.  149  (79  Am.  Dec.  239)  ;  Brovm  v.  N.  Y„  66  N.  Y. 
385.  The  evidence  is  quite  clear  that  the  obligations  as- 
sumed by  Mrs.  Hosford  and  Mrs.  Kemler,  whatever  their 
form  as  between  themselves  and  the  bank,  were  in  fact  un- 
dertaken by  them  as  indorsers,  guarantors,  or  sureties  for 
the  brassworks,  and  that,  as  between  the  plaintiff  and  the 
appellants,  the  equitable  rule  .which  requires  a  senior  lien- 
holder  to  first  exhaust  the  property  on  which  he  is  alone  se- 
cured, before  resorting  to  the  property  on  which  he  is  se- 
cured in  common  with  junior  lienholders,  has  no  applica- 
tion. 

III.  The  plaintiff  has  submitted  a  motion  to  dismiss 
the  defendants'  appeal,  and  the  defendants  likewise  move  to 
dismiss  the  plaintiff's  appeal.  Both  motions  are  based  upon 
the  alleged  insufficiency  and  failure  to  properly  file  the  no- 
tice of  appeal.     The  points  raised  are  not  of  sufficient  gen- 
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eral  interest  to  justify  an  extension  of  this  opinion  for  their 
discussion.  We  have  examined  the  record  in  the  light  of  the 
objections  made,  and  think  the  notices  sufficient  to  give  this 
court  jurisdiction  of  the  case. 

There  is  also  a  motion  to  strike  appellants'  argument 
because  not  filed  in  time.  The  showing  made  in  resistance 
of  the  motion  is  sufficient,  we  think,  to  excuse  the  slight  de- 
lay in  the  filing  of  the  brief,  and  this  motion  is  also  over- 
ruled. For  the  reasons  stated  in  the  foregoing  opinion,  the 
decree  of  the  district  court  will  be  modified  by  allowing  the 
plaihtiff's  subrogation  to  the  lien  of  the  Carter  mortgage  to 
take  effect  as  of  February  18,  1898,  and  by  confirming  the 
lien  of  appellant's  judgment  as  second  in  order  to  the  lien 
of  the  Carter  mortgage,  and,  as  thus  modified,  the  decree  of 
the  district  court  will  be  affirmed.  The  costs  of  this  appeal 
will  be  paid  one-half  by  the  appellants  and  one-half  by  the 
appellee. —  Modified  and  affirmed. 


W.  T.  Myers,  Appellant,  v.  J.  J.  Stone  &  Son,  J.  J.  Stone 

129    88  and  Abthue  Stone. 

128       lol 

jj}    23  Leases:    option  to  purchase:     assignment.    An  option  to  purchase 

1  real  estate,  prior  to  its  exercise,  creates  no  interest  in  the 
property,  and  where  the  right  of  exercising  an  option  as  con- 
tained in  a  lease  is  limited  to  the  lessee  and  "  no  other  per- 
son "  an  assignment  of  the  lease  carries  no  right  under  the 
option.    ^ 

Option:    assignment:    estoppel:    evidence.    Under  the  evidence  a 

2  lessor  granting  to  the  lessee  a  right  to  purchase  the  property, 
is  not  estopped  to  claim  the  option  a  personal  right  of  the 
lessee,  as  against  his  assignee  claiming  the  right  to  exercise 
the  option  under  an  assignment  of  the  lease. 

Same.    Where  a  mining  lease  required  the  lessee  to  keep  the  mine 

3  and  machinery  in  repair  for  the  full  and  complete  operation  of 
the  plant,  the  placing  of  a  pump  and  engine  therein  by  an 
assignee  of  the  lessee  for  the  purpose  of  removing  the  water, 
was  insufficient  to  charge  the  lessor  with  notice  of  the  as- 
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signce's  intention  to  insist  on  an  option  to  purchase,  or  to 
estop  him  from  claiming  the  same  to  be  a  personal  right  of 
the  lessee. 

Appeal  from  Appanoose  District  Court. —  Hon.  O.  W.  Ver- 
million, Judge. 

Monday,  Febeuaby  13,  1905. 

The  plaintiff  executed  tw)  leases  of  land  to  McDonald 
for  farming  and  the  mining  of  coal  for  a  terra  of  three  years 
beginning  October  1,  1901,  and  on  the  5tli  of  March,  1902, 
the  latter  assigned  his  interest  therein  to  the  defendants. 
This  action  was  begun  in  February,  1903,  and  raises  the 
issues  discussed  in  the  opinion.  The  court  found  that  plain- 
tiff had  waived  the  strict  performance  of  the  contracts,  and 
was  estopped  from  objecting  to  the  assignment  of  the  leases, 
and  from  saying  defendants  were  not  entitled  to  exercise  the 
option  of  purchasing  the  premises.  The  plaintiff  appeals. — 
Reversed. 

C.  F.  Howell,  L.  C.  Mechem,  and  W.  B.  C.  Kendrick, 
for  appellant. 

H.  E.  Valentine,  for  appellees. 

Ladd,  J. —  The  term  of  plaintiff^s  leases  of  the  land  in 
controversy  to  McDonald,  subsequently  assigned  by  him  to 
defendants,  expired  October  1,  1904.  Prior  to  the  begin- 
ning of  this  action,  performance  had  not  been  ill  strict  com- 
pliance with  the  conditions  of  the  contracts,  but  a  careful 
examination  of  the  record  has  convinced  us  that  the  breaches, 
such  as  might  have  entitled  plaintiff  to  a  forfeiture,  were 
waived,  and  that  plaintiff  is  estopped  from  objecting  to 
the  assignment,  No  doubtful  proposition  of  law  is  involv- 
ed in  these  issues,  and  a  review  of  the  evidence  bearing 
thereon  would  serve  no  useful  purpose. 

II.     Aside  from  claiming  the  benefits  of  the  leasehold, 
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the  defendants  insist  that  they  also  acquired  the  privilege 
to  exercise  the  option  of  purchasing  the  premises.  Among 
1.  Leases:  op-  Other  things,  the  principal  lease  provided  that: 
"wf  *"""  "  If  the  party  of  the  second  part  shall  fully 
assignment.  comply  with  cach  and  every  covenant  and 
agreement  contained  in  this  lease  and  the  coal  lease  as  afore- 
said named,  the  said  second  party,  but  no  other  person, 
shall  then  at  the  time  of  the  expiration  of  this  lease,  and 
not  thereafter,  have  the  option  of  purchasing  the  land  herein 
leased  including  all  the  coal  thereunder  and  the  coal  under- 
lying the  north  10  acres  of  the  northwest  ^  of  the  north- 

,  west   %,"   describing  it,   and   fixed   the  price  to  be   paid. 

VGenerally  an  option  may  be  defined  as  a  contract  by  which 
an  owner  agrees  with  another  person  that  he  shall  have  the 
privilege  of  buying  his  property  at  a  fixed  price  *within  a 
specified  time.  Ide  v.  Leiser,  10  Mont  5  (24  Pac.  695, 
24  Am.  St.  Rep.  17).  It  is  neither  a  sale  of  land  nor  an 
agreement  to  sell,  but  merely  the  disposal  of  the  privilege 
of  electing  to  buy  at  a  fixed  price  within  the  time  limited. 
The  other  party  acquires  no  land,  nor  interest  in  land,  not 
even  a  chose  in  action,  prior  to  his  election,  but  he  does 
obtain,  what  is  often  of  much  value,  the  privilege,  at  his 
election,  to  demand  and  receive  the  convevances  of  land. 
The  nature  of  such  a  contract  was  pointed  out  in  Sweezy 
V.  Jones,  65  Iowa,  272,  where  the  court,  speaking  through 
Adams,  J.,  said :  "  The  person  holding  the  right  of  op- 
tion is  not  a  purchaser.  He  becomes  such  only  by  exer- 
cising his  right  of  option,  and  not  until  he  becomes  a  pur- 
cliaser  does  he  acquire  anything  which  a  court  of  law  or 
equity  can  recognize.  We  do  not  think,  indeed  if  Jones 
had  had  nothing  more  than  a  mere  right  of  option  not 
exercised,  that  it  would  have  been  claimed  that  he 
had  anything  that  could  have  been  sold  upon  execution.^^ 
This  was  followed  in  Conn  v.  Tonner^  86  Iowa,  577,  in  hold- 
ing that  a  mortgage  of  the  leasehold  did  not  cover  the  lessee's 
option  to  purchase.     See,  also,  Nevdon  v.  Newton,  11  B.  L 
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390  (23  Am.  Rep.  476).  In  its  very  nature  an  option  is 
subject  to  such  limitations  as  the  owner  may  impose,  lie 
may  make  its  exercise  dependent  upon  the  performance  of 
conditions  precedent  contained  in  the  same  contract,  as  of  a 
lease;  or,  for  reasons  appearing  sufficient  to  himself,  he 
may  restrict  the  privilege  of  buying  to  a  single  individual. 
The  right  to .  discriminate  between  purchasers  freely  is  one 
of  the  attributes  of  private  ownership  of  property,  and  the 
reasons  which  lead  to  it  are  not  the  proper  subjects  of  judi- 
cial inquiry.  They  inhere  in  the  right  to  freedom  of 
contract.  But  in  th^  instant  case  the  very  nature  of  the 
option  obviated  the  possibility  of  its  transfer  to  another. 
It  was  granted  to  the  lessee  named,  but  to  no  other  person, 
and  this  necessarily  excluded  all  others,  and  constituted  it 
merely  a  personal  privilege,  which  was  no  more  assignable 
than  rights  arising  out  of  contracts  involving  relations  of 
personal  confidence.  See  Menger  v.  Ward,  87  Tex.  622  (30 
S.  W.  853)  ;  Hosford  v.  Metcalf,  113  Iowa,  240.  Suther- 
land V.  Parkins,  75  111.  338 ;  Meynell  v.  Surtees,  3  Smale  & 
G.  101,  117.  Contra,  Onstin  v.  Union  School  Dist  of  Bay 
City,  94  Mich.  502  (54  N.  W.  156,  34  Am..  St.  Rep.  361). 
III.  Appellees  also  contend  that  Myers  is  now  estop- 
ped from  claiming  that  the  option  to  purchase  is  a  mere 
personal  privilege,  not  assignable,  and  that  it  did  not  pass 
to  them  with  the  lease.     It  is  not  pretended 

2.  Option:  as-  /.  #.     i  . 

MRnmcnt;        that  he  Consented  to  transfer  of  the  option  to 

estoppel;  evi-  * 

dcnce.  ihem.     If  in  the  first  talk  with  J.  J.  Stone  a 

purpose  not  to  object  to  the  assignee's  exercising  the  option 
might  be  inferred,  that  conversation  occurred  after  the  as- 
signment of  the  lease  by  McDonald  to  J.  J.  Stone  &  Son, 
and  before  anything  was  ever  done  in  reliance  thereon.  In 
another  conversation  Stone  was  plainly  informed  by  Myers 
that  McDonald  had  no  right  to  lease  anything  or  assign  any- 
thing to  him.  The  payment  of  rent  had  no  connection  with 
the  option,  as  that  might  be  collected  even  though  the  option 
were  never  exercised ;  nor  did  the  taking  of  possession  of  the 
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property  and  the  operation  of  the  mine,  for  these  also  were 
independent  of  any  undertaking  with  reference  to  the  pur- 
chase. 

The  only  remaining  question  is  whether  the  improve- 
ments made  by  defendants  were  of  such  a  character  as  to 
apprise  Myers  of  defendants'  intention  to  exercise  the  op- 
tion.    In  the  absence  of  knowledge  to  the  con- 

8    Samb 

trary,  he  had  the  right  to  assume  that  whatever 
was  done  in  and  about  the  mine  was  in  compliance  with  the 
terms  of  the  lease,  or  in  order  to  secure  the  profits  to  be 
obtained  in  the  operation  of  the  mine  during  its  continuance. 
By  the  terms  of  the  contract  the  lessee  was  bound  to  maintain 
the  shaft,  with  all  entries  and  rooms  connected  therewith,  in 
repair  for  the  full  and  complete  operation  of  the  mine,  and 
also  to  keep  all  machinery  and  coal  cars  and  other  personal 
property  situated  on  the  premises  and  used  in  connection  with 
the  mine  in  a  safe  and  complete  state  of  repair.  If  a  pump 
and  an  engine  were  placed  in  the  mine,  the  object  was  to 
remove  the  water  in  order  that  defendants  might  better  work 
it.  These  were  readily  movable  when  no  longer  needed. 
Nothing  was  done  which  necessarily  indicated  a  purpose  to 
purchase  the  premises,  and,  even  if  there  had  been,  it  was  in 
the  face  of  Myers'  warning  that  McDonald  could  assign 
nothing.     The  evidence  utterly  failed  to  sustain  the  plea. 

Other  matter§  are  discussed,  but,  in  view  of  the  conclu- 
sion reached,  do  not  require  attention.  One-half  the  costs 
will  be  taxed  to  each  party. — Reversed, 

Deemxb^  J.,  dissenting. 
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I.  M.  BoGGS,  Superintendent  of  Public  Instruction,  Guthrie 
County,  Iowa,  and  others,  Appellants,  v.  The  School. 
Township  of  Cass,  Guthrie  County,  Iowa. 

Constitutional  Law:  county  high  schools:  tuition.  Chapter  84, 
1  Acts  of  the  Twenty-seventh  General  Assembly  relating  to 
county  high  schools  is  not  unconstitutional  because  the  legis- 
lative act  embodies  a  subject  not  clearly  expressed  in  the  title, 
namely,  that  it  attempted  to  amend  Code  section  2803  relating 
to  ordinary  school  corporations;  nor  is  the  act  unconstitutional 
on  the  ground  that  the  legislature  had  no  power  to  compel 
the  school  corporation  to  pay  for  the  education  of  pupils  at- 
tending the  county  high  school  without  the  corporation's  con- 
sent. 

Appeal  from    Outhrie   District   Court. —  Hon.    James   D. 
Gamble,  Judge. 

Tuesday,  Makch  7,  1905. 

The  plaintiflFs  were  trustees  of  the  Guthrie  County 
High  School,  and  brought  this  ^uit  to  recover  for  the  tuition 
of  pupils  attending  said  school  who  resided  in  the  defendant 
district.  A  demurrer  to  the  petition  was  sustained,  and  the 
plaintiffs  appeal. —  Reversed. 

Weeks  &  Hughes,  for  appellants. 

E.  B.  Sayles,  for  appellee. 

Shebwin,  C.  J. —  Chapter  12  of  title  13  of  the  Code, 
as  amended  by  chapter  84,  page  48,  Acts  of  the  Twenty- 
Seventh  General  Assembly,  provides  for  the  establishment 
and  maintenance  of  county  high  schools.  Such  a  schpol  was 
regularly  established  in  Guthrie  county.  The  defendant  is 
a  school  corporation  of  said  county,  and  there  was  appor- 
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tioned  to  it  the  number  of  pupils  entitled  to  admission  to 
the  high  school  without  tuition.  More  pupils  from  the  de- 
fendant attended  said  schools  than  its  proportionate  number, 
and  this  with  the  knowledge  of  the  defendant  and  without 
objection  on  its  part,  and  this  suit  is  to  recover  the  tuition 
of  such  pupils.  Chapter  84,  page  48,  of  the  Acts  of  the 
Twenty-Seventh  General  Assembly  is  entitled  as  follows: 
"  An  act  to  amend  sections  twenty-seven  hundred  and  twenty- 
eight,  .  .  .  twenty-seven  hundred  and  thirty,  .  .  . 
twenty-seven  hundred  and  thirty-one,  .  .  .  and  twenty- 
seven  hundred  and  thirty-two,  .  .  .  and  repeal  section 
twenty-seven  hundred  and  thirty-three  of  the  Code,  and  enact 
a  substitute  therefor,  in  relation  to  county  high  schools." 
The  appellants  contend  that  the  act  embraces  more  than  one 
subject,  but  one  of  which  is  expressed  in  it5  title,  and  that  it 
is  therefore  repugnant  to  section  29  of  article  3  of  the  Con- 
stitution of  the  State.  Section  4,  of  chapter  84,  page  49, 
of  the  act,  provides  that,  should  there  be  more  applicants  for 
such  admission  from  any  school  corporation  than  its  propor- 
tionate number,  then  the  board  of  directors  of  such  school 
corporation  shall  designate  which  of  said  applicants  shall  be 
entitled  to  attend,  and,  "  if  such  pupils  are  residents  of  the 
county,  the  school  corporation  from  which  they  attend  shall 
pay  their  tuition  out  of  its  contingent  fund."  The  appellee's 
precise  claim  is  that  this  provision  of  the  act  is  not  germane 
to  the  title,  because  it  is  an  attempt  to  amend  section  2803 
of  the  Code,  relating  to  school  corporations  in  general.  But 
this  position  is  manifestly  untenable.  Section  2803  re- 
lates to  the  ordinary  school  district  corporations  in  the  same 
or  in  adjoining  counties,  and  regulates  the  attendance  of 
pupils  in  the  schools  therein.  It  was  not  intended  to  nor 
does  it  regulate  or  relate  to  high  schools  established. under 
the  provisions  of  chapter  12,  title  13.  Such  schools  can 
only  be  established  by  a  vote  of  the  electors  of  the  entire 
county,  and  they  are  supported  generally  by  county  taxes 
levied  and  collected  as  other  county  taxes.     As  the  name 
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indicfates^  the  purpose  of  the  high  school  is  to  provide  schools 
of  a  higher  grade  than  the  ordinary  district  school,  and  to 
make  property  throughout  the  county  bear  the  expense  there- 
*of.  The  title  of  the  chapter  clearly  relates  to  county  high 
schools,  and  to  nothing  else.  The  subject  of  the  entire 
act  itself  is  such  schools,  and  the  matter  complained  of 
relates  only  to  the  means  and  manner  of  making  the  act 
effective,  and  is  in  the  most  direct  and  positive  way  con- 
nected with  and  related  to  the  entire  subject-matter  thereof, 
and  to  nothing  other  or  different  therefrom.  The  title  of 
the  act  calls  express  attention  to  the  sections  of  the  Code 
that  are  to  be  amended  thereby,  and  to  what  they  relate;  and 
no  one  could  be  misled  thereby  who  paid  the  slightest  atr 
tention  thereto.  State  v,  Forkner,  94  Iowa,  1;  State  v. 
Shroeder,  51  Iowa,  197 ;  Martin  v.  Blaitner,  68  Iowa,  286 ; 
WiUiamson  v.  City  of  KeohvJc,  44  Iowa,  88 ;  State  v.  Avlr 
maai,  76  Iowa,  627;  McAunich  v.  Ry.  Co.,  20  Iowa,  338. 
Nor  is  this  conclusion  in  conflict  with  the  holding  in  Rex 
Lumber  Co.  v.  Reed,  107  Iowa,  111,  sis  a  careful  analysis  of 
that  case  will  show. 

The  appellee  argues  further  that  the  Legislature  had 
no  power  to  compel  the  defendant  to  pay  for  the  educa- 
tion of  its  pupils  attending  the  high  school  without  its 
consent,  and  cites  a  number  of  cases  that  hold,  in  effect, 
that  one  corporation  or  person  cannot  be  compelled  by  leg- 
islative enactment  to  pay  the  debt  of  another.  This  gen- 
eral rule  is  no  doubt  correct,  but  it  has  no  place  in  the  de- 
termination of  this  case.  That  the  Legislature  has  the 
power  to  provide  for  a  system  of  public  schools  is  not  and 
cannot  be  questioned,  and  that  it  may  provide  for  the  main- 
tenance of  such  schools  by  taxation  is  as  well  settled  by  au- 
thority. It  has  the  same  power  to  provide  for  the  establish- 
ment and  maintenance  of  a  county  high  school  that  it  has 
to  provide  for  schools  of  a  lower  grade,  and  it  may  un- 
questionably designate  the  means  and  manner  of  raising  the 
revenue  necessary  for  its  maintenance.  Within  certain  lim- 
VoL.  128  lA.— 2 


Digitized  by  VjOOQIC 


18  In  re  Estate  of  Fishee.  [128  Iowa 

its  the  expense  thereof  is  to  be  paid  by  a  county  tax,  but 
when  more  pupils  attend  from  any  school  corporation  than 
may  attend  under  its  allotment  it  is  required  to  pay  the 
reasonable  tuition  of  such  pupils,  and  in  so  doing  it  is  not 
paying  the  debt  of  the  high  school  corporation  nor  of  the 
pupils.  It  is  in  fact  doing  nothing  more  than  paying  its 
own  debt  from  the  funds  which  the  Legislature  has  per- 
mitted it  to  raise  by  taxation  for  that  very  purpose.  The 
sovereign  only  has  the  power  to  tax,  and  it  may  direct  the 
public  use  to  which  such  tax  shall  be  applied. 

The   demurrer   should   have   been   overruled  and   the 
judgment  is  reversed. 


In  re  Estate  of  S.  J.  Fishee,  Deceased,  Amanda  K.  Fishee, 
Executrix,  Appellee,  Clara  J.  Scott,  Claimant,  Appellant, 

Trusts:    termination:    burden    of    proof:    evidence.    Where    one 

1  purchases  bank  stock  with  funds  of  another  taking  title  in  his 
own  name,  he  will  be  presumed  to  remain  in  possession  of 
the  same  as  a  trustee,  in  the  absence  of  evidence  to  the  con- 
trary; and  the  burden  is  on  the  trustee  to  show  a  determina- 
tion of  the  trust.  Evidence  held  insufficient  to  show  that  the 
trustee  became  the  real  owner  of  the  stock. 

Trusts:    statute  of  frauds.    A  resulting  trust  may  arise  from  the 

2  investment  by  one  of  the  funds  of  another  in  bank  stock 
without  the  knowledgje  of  the  beneficiary,  but  where  an  in- 
vestment is  so  made  and  title  taken  in  the  name  of  the  trustee 
pursuant  to  an  arrangement  of  the  parties,  an  express  trust  is 
created  which  is  not  within  the  statute  of  frauds. 

Estoppel.    The  fact  that  one  holding  bank  stock  in  trust  became 

3  a  director  in  the  bank  on  the  strength  thereof,  did  not  estop 
the  beneficiary  to  deny  that  the  trustee  was  the  real  owner. 

Jurisdiction.    A  state  court  has  jurisdiction  to  determine  the  own- 

4  ership  of  national  bank  stock  as  between  individual  claimants 
and  where  the  bank  is  not  a  necessary  party. 

Appeal    from    Buchanan    District    Court — Hon.    F.    C. 
Platt,  Judge. 
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Tuesday,  Mabch  7,  1905. 

Glaim  filed  by  Clara  J.  Scott  against  the  estate  of  S.  J. 
Fisher,  deceased,  alleging  her  ownersWp  and  right  to  the 
possession  of  14  shares  of  bank  stock  held  in  the  name  of 
S.  J.  Fisher  at  the  time  of  his  death.  Judgment  disallow- 
ing the  claim,  and  Clara  J.  Scott  appeals. —  Reversed 

Roy  A.  Cook  and  Cook  &  Leach,  for  appellant 

Lake  &  Harmon,  for  appellee. 

Weaveb^  J. —  Aside  from  a  few  legal  propositions  aris- 
ing upon  the  admissibility  of  evidence,  none  of  which  are  of 
decisive  importance,  this  controversy  turns  wholly  upon 
questions  of  fact.  However  much  it  may  gratify  counsel 
and  parties  in  such  cases  to  have  this  court  enter  upon  a 
minute  discussion  of  the  testimony  and  point  out  the  par- 
ticular facts  or  circumstances  upon  which  its  conclusion  is 
based,  it  is  seldom  that  such  an  exposition  can  be  of  any 
value  to  the  profession  as  a  precedent  There  are  no  excep- 
tional circumstances  to  justify  us  in  a  departure  from  the 
rule  in  the  present  instance.  We  have  carefully  examined 
the  record,  and,  in  view  of  the  fact  that  our  finding  does 
not  coincide  with  that  of  the  learned  cpurt  below,  have  gone 
through  the  entire  testimony  a  second  time,  with  the  result 
that  our  first  impression  has  been  confirmed. 

The  evidence  as  a  whole  leaves  no  room  for  a  reasonable 
doubt  that  in  the  year  1876  the  plaintiff  received  arrears  of 
pension  from  the  United  States  in  the  sum  of  $2,475,  and 
that  this  money  was  deposited  in  the  bank  in  the  name  of 
her  brother,  S.  J.  Fisher,  against  whose  estate  the  present 
claim  is  made.  It  is  equally  well  established  that  with  a 
part  of  this  money  he  purchased  and  took  in  his  own  name 
nine  of  the  shares  of  bank  stock.     The  trial  court  in  its 
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written  opinion  concedes  the  correctness  of  these  statements. 
It  is  but  little  less  clearly  shown  that  certain  real  estate  of 
considerable  value  belonging  to  Mrs.  Scott  was  held  for  some 
years  in  her  brother's  name,  when  he  finally  purchased  it, 
giving  her  his  notes  for  the  agreed  price.  Later,  he  pur- 
chased for  her  a  home,  which  for  a  considerable  period  he 
carried  in  his  own  name  for  her  use  and  benefit.  In  the 
year  1879  he  purchased  additional  bank  stock,  five  shares 
from  one  Emery  and  five  shares  from  Hester  A.  Fisher,  tak- 
ing the  assignment  of  both  certificates  in  his  own  name.  It 
is  the  claim  of  plaintiff  that  these  shares  were  also  pur- 
chased with  her  money  and  for  her  benefit.  She  further 
claims  that  thereafter,  in  the  year  1884,  she  sold  to  her 
brother  the  five  shares  purchased  from  Hester  A.  Fisher. 
Plaintiff's  claim  that  this  last-mentioned  certificate  was  pur- 
chased for  her  has  considerable  corroboration  in  circum- 
stances shown  in  testimony,  but,  as  she  asks  no  recovery 
upon  this  item,  we  need  give  it  no  further  consideration. 
Concerning  the  five  shares  purchased  from  Emery,  the  case 
is  not  so  clear.  Some  of  the  testimony  offered  in  its  support 
is  open  to  the  objections  made  by  the  appellee,  and  it  is  all 
given  by  witnesses  whose  interest  in  the  controversy  or  re- 
lationship to  the  claimant  tends  to  weaken  in  some  degree 
its  weight  and  value.  Were  the  claim  of  the  appellant  based 
on  this  item  alone,  we  should,  though  with  some  hesitation, 
affirm  the  judgment  of  the  district  court.  But  we  find  our- 
selves unable  to  follow  that  court  with  reference  to  the  nine 
shares  of  stock  which  it  concedes  was  purchased  with  the 
money  of  plaintiff.  In  his  opinion  the  trial  judge  says: 
'^  Assuming,  however,  that  nine  shares  of  the  bank  stock 
were  bought  for  the  plaintiff's  account,  what  is  the  state  of 
the  case  ?  We  find  that  five  of  these  shares  wero  confessedly 
sold  to  the  deceased.  This  leaves  four  to  account  for.  In 
view  of  the  whole  record  —  the  staleness  of  the  claim ;  the 
total  lack  of  evidence  that  these  four  shares  were  not  subse- 
quently paid  for  by  the  deceased  in  some  settlement  with  his 
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sister;  the  prosperous  financial  condition  of  the  deceased, 
and  his  careful  habits;  his  honesty  and  evident  affection  for 
his  sister ;  the  evident  lack  of  prosperity  in  respect  to  finan- 
cial matters  of  the  plaintiff;  her  care  to  secure  a  deed  for 
the  homestead,  which  she  thought  wise  as  a  precautionary 
measure,  which  deed  she  recorded  before  her  brother^s 
death;  and  the  beneficence  of  the  deceased  to  the  plaintiff, 
as  expressed  in  his  will  —  I  can  come  to  but  one  conclusion, 
and  that  is  that  there  is  neither  merit,  equity,  or  legal  basis 
in  the  plaintiff's  claim." 

The  suggestion  that  "  five  of  these  shares  were  confess- 
edly sold  'to  the  deceased  "  indicates  a  misapprehension  of 
the  record  upon  this  point.  The  testimony  of  the  bank  of- 
ficers and  the  records  of  the  bank,  as  well  as  the  testimony  of 
the  plaintiff,  her  son  and  daughter,  identify  the  five  shares 
claimed  to  have  been  sold  to  S.  J.  Fisher  as  the  shares  pur- 
chased in  the  year  1879  from  Hester  A.  Fisher,  while  it  is 
clearly  shown  that  the  original  nine  shares,  which  were  pur- 
chased of  one  Meyers  in  1876,  remained  in  the  name  of 
8.  J.  Fisher  until  his  death. 

The  reference  to  the  lack  of  evidence  that  the  shares 
"  were  not  subsequently  paid  for  "  would  seem  to  imply  the 
view  that,  to  establish  her  claim,  plaintiff  was  required  to 
1.  teuctsi.  negative  the  idea  of  payment.  This,  we  think, 
bSiTden  of  '  cannot  be  the  law.  If  S.  J.  Fisher  took  title 
evidence  to  the  nine  shares  of  stock  in  trust  for  his 
sister,  and  of  this  there  can  be  no  question,  the  presumption, 
in  the  absence  of  other  evidence,  is  that  her  beneficial  inter- 
est in  the  said  property  continued  unchanged.  The  burden 
of  showing  that  such  trust  was  determined,  and  the  trustee 
thereafter  became  the  beneficial  as  well  as  the  legal  holder 
of  the  title,  is  upon  the  trustee,  and  not  upon  the  cestui  que 
trust.  In  this  respect  we  think  the  appellee  has  wholly 
failed.  The  fact  that  Fisher  was  prosperous,  honest,  and 
kindly  disposed  toward  his  sister,  and  that  she  was  perhaps 
improvident  and  unsuccessful  ib  the  management  of  prop- 
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erty,  is  not  inconsistent  with  the  continuance  of  the  trust, 
but,  on  the  contrary,  may  afford  a  very  reasonable  explana- 
tion why  he  continued  to  hold  the  shar'es  in  his  own  name. 
His  interest  in  his  sister,  and  his  knowledge  of  her  lack  of 
business  capacity,  may  and  doubtless  did  influence  him  in 
keeping  this  remnant  of  income-paying  property  under  his 
control.  In  so  doing  he  did  her  a  favor,  not  a  wrong,  and 
she  concedes  that  to  the  time  of  his  death  her  brother  regu- 
larly and  promptly  accounted  to  her  for  the  dividends  re- 
ceived upon  the  stock. 

There  is  nothing  in  the  record  which  tends  in  any  way 
to  impeach  the  good  faith  or  honesty  of  the  intestate  in  his 
dealings  with  his  sister.  He  is  shown  to  have  acted  as  her 
adviser  and  trustee  in  other  matters,  as  well  as  with  ref- 
erence to  this  stock.  In  no  respect  does  he  appear  to  have 
manifested  a  disposition  to  overreach  her,  and  if,  in  taking 
her  property  into  his  own  name,  he  offered  the  suggestion 
that  he  thereby  added  to  his  own  credit  in  the  business  world, 
it  is  not  an  unnatural  conclusion  that  it  was  no  more  than 
an  affectionate  device  by  which  he  sought  to  preserve  her 
estate  against  her  own  improvidence.  At  any  rate,  he  did 
use  her  money  to  purchase  the  stock.  The  circumstances 
of  the  purchase,  and  his  subsequent  conduct  in  reference  to 
the  stock,  satisfy  us  that  he  purchased  it  for  her  use  and 
benefit.  There  is  an  entire  lack  of  evidence  that  he  ever 
purchased  or  paid  for  her  beneficial  interest  in  it,  and  we 
think  her  claim  for  its  surrender  by  the  executrix  must  be 
allowed. 

It  appears  from  the  record  that,  upon  the  strength  of 
the  ownership  of  these  and  other  shares  of  stock,  Fisher 
became  a  director  in  the  bank.  The  bank  is  organized  as  a 
national  bank,  and  it  is  said  that,  in  order  to 
be  eligible  to  election  as  a  director,  Mr.  Ksher 
was  required  to  represent  himself  as  the  owner  of  the 
shares  in  his  own  right.  On  this  ground  the  appellee 
argues  that,  the  appellant  having  permitted  the  stock  to  be 
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held  in  her  brother's  nafne,  enabling  him  to  become  a  director 
in  the  bank,  she  is  estopped  to  deny  his  ownership.  There 
is  no  merit  in  this  proposition.  There  is  no  shadow  of  evi- 
dence that  the  appellant  contemplated  any  such  use  of  the 
stock,  or  that  she  ever  had  knowledge  or  notice  of  any  kind 
that  Fisher  held  himself  out  to  the  bank  as  the  actual  bene- 
ficial owner.  Under  such  circumstances,  no  estoppel  can 
arise. 

It  is  also  argued  by  appellee  ihat  the  stock  of  a  national 
bank  is  not  subject  to  control  by  a  state  court,  and  that  such 
court  has  no  jurisdiction  to  order  its  transfer  by  the  ex- 
ecutrix to  the  appellant    No  authority  is  cited 

4.  Jurisdiction.     .  t*    ^  •  ..  i  ^  •    ^     <. 

m  support  of  this  proposition,  and  we  think  it 
is  not  sound.  The  bank  is  not  a  party,  nor  need  it  be.  The 
controversy  is  one  to  determine  the  title  to  certain  shares  of 
the  stock.  It  calls  for  no  application  or  construction  of  the 
Acts  of  Congress,  nor  can  its  determination  in  any  manner 
control,  disturb,  or  interfere  with  the  bank,  or  with  the  due 
exercise  of  any  of  its  corporate  functions.  The  objection 
is  not  well  founded. 

Some  question  is  also  made  as  to  the  character  of  the 
alleged  trust,  but  we  think  it  is  not  material.     If  S.  J. 
Fisher  invested  his  sister's  money  in  the  stock  without 'ob- 
taining her  authority  or  consent,  the  court  may 
sf.  tbt7st«:  Stat-  from  such  facts  find  a  resulting  trust  in  behalf 

utc  of  frauds.  ° 

of  the  plaintiff;  but  if,  as  the  evidence  clearly 
tends  to  prove,  he  made  the  investment  and  took  the  title  to 
himself,  pursuant  to  an  agreement  or  understanding  between 
them,  an  express  trust  was  created.  Such  a  trust  in  personal 
estate  is  not  within  the  statute  of  frauds.  Patterson  v. 
Mais,  69  Iowa,  755 ;  Hemstreet  v.  Wheeler,  100  Iowa,  290. 
The  inle  cited  by  counsel  that  clear  and  satisfactory  evi- 
dence will  be  required  for  the  establishment  of  a  trust  of 
the  kind  here  asserted  is  well  settled,  and  we  think  the, 
requirement  is  fully  answered  in  this  case.  "^ 

Under  the  record  made,  we  hold  that  the  appellant  is 
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entitled  to  recover  the  nine  shares  of  bank  stock  purchased 
by  S.  J.  Eisher  in  1876  from  J.  W.  Meyers,  and  to  have  an 
accounting  of  the  dividends  received  therefrom  since  the 
death  of  said  Fisher.  The  judgment  of  the  district  court 
will  therefore  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  harmony  with  this  opinion. —  Re- 
versed. 


12835  » 
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\}^ ^  State    of    Iowa,    Appellee,    v.     Stewabt    C.    Bbown, 

Appellant. 

Perjury:    materiality  of  testimony.    Where  the  court  has  juris- 

1  diction  of  the  crime  sought  to  be  charged  and  of  the  person, 
the  defendant,  by  proceeding  to  trial  without  objection  on  an 
information  which  fails  to  charge  the  crime,  waives  the  defect, 
and  perjury  may  be  assigned  on  his  false  testimony  the  same 
as  though  the  crime  had  been  legally  charged. 

Same.    To  constitute  perjury  for  false  swearing  in  the  trial  of  a 

2  cause  the  fact  sworn  to  need  not  be  material  to  the  main 
issue;  but  if  it  be  conducive  to  the  point  in  issue  or  a  guide 
to  the  court  or  jury,  even  though  circumstantial,  it  is  perjury. 

Perjury:    indictment.    On  a  prosecution  for  perjury  based  on  the 

3  testimony  of  defendant  that  he  had  paid  certain  money  to 
prosecutrix,  the  allegation  of  the  indictment  is  held  sufficient 
to  negative  the  truth  of  the  matter  sworn  to. 

4 

Grand   jury:    deprivation    op   right    to   challenge:    remedy.    A1- 

4  though  an  accused  is  not  given  an  opportunity  to  challenge  the 
grand  jury,  yet  he  cannot  take  advantage  of  the  error  by  a 
motion  in  arrest  of  judgment;  the  objection  should  be  raised 
by  plea  in  abatement,  motion  to  set  aside,  or  to  quash  the 
indictment. 

Failure  to  indict:    subsequent  investigation.    Where  a  grand  jury 

5  fails  to  indict  it  has  no  authority  to  continue  the  case,  but 
the  accused  is  entitled  to  a  discharge;  and  the  succeeding 
grand  jury  fnay  take  up  the  case  anew,  though  the  court  made 
no  order  resubmitting  the  same. 

Arrest  of  judgment    Where  there  is  no  showing  that  a  grand 

6  jury  which  returned  an  indictment  was  prejudiced  by  reason 
of  the  fact  that   a  prior  g^and  jury  considered  the  case,  a 
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motion  in  arrest  of  judgment  based  on  the  ground  of  such 
prior  consideration  should  be  overruled. 

Evidence:  impeachment.  The  fact  that  a  wife  was  a  witness 
7  before  the  grand  jury  which  returned  an  indictment  against 
her  husband,  did  not  preclude  the  state  from  discrediting  her 
testimony  given  upon  the  trial  as  a  witness  for  the  defendant 
by  showing  that  her  evidence  was  contradictory  of  her  state- 
ments before  the  grand  jury,  there  being  no  suggestion  in  the 
objections  to  the  impeaching  testimony  that  she  was  not  a 
voluntary  witness  before  the  grand  jury. 

Appeal  from  Iowa  District  Cowrt — ^Hon.  O.  A.  Byinoton, 

Judge. 

Tuesday,  March  7,  1905. 

Iin)iCTMENT  for  perjury.  Trial  to  a  jury.  Verdict 
and  judgment  of  guilty,  and  defendant  appeals. —  Affirmed. 

Tom  H.  Milner  and  Thomas  Stapleton,  for  appellant. 

Charles  W.  Mvllan,  Attorney  General,  and  Lawrence 
De  Graff,  Assistant  Attorney  General,  for  the  State. 

Deemer,  J.  Defendant,  Brown,  had  a  contract  with 
the  United  States  government  for  carrying  the  mail  be- 
tween Marengo  and  Belle  Plaine.  He  sublet  this  contract 
to  one  Fields,  and  Fields  assigned  his  right  therein  to  one 
Henry.  As  the  government  did  not  recognize  these  assign- 
ments, it  sent  its  warrants  for  each  quarter's  work  to  Brown, 
and  he  either  collected  the  money  thereon  and  paid  it  over  to 
Henry,  or  indorsed  the  warrants  and  delivered  them  to 
Henry  shortly  after  he  received  them.  Defendant  turned 
over  all  the  warrants  or  the  money  received  thereon  save  the 
last,  which  covered  a  fractional  quarter,  as  we  understand 
it.  The  amount  thereof  was  $41.60.  This  he  did  not,  it  is 
claimed,  turn  over  to  Henry,  because,  as  he  (Brown)  as- 
serted, Henry  was  owing  him  an  unsettled  account.  After 
much  parleying  over  the  matter,  Henry  finally  had  Brown 
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arrested,  charging  him  with  having  obtained  the  money 
under  false  pretenses.  The  information  was  filed  before 
a  justice,  and,  in  addition  to  the  facts  above  recited,  it  stated 
that  Brown  promised  and  agreed  to  indorse  all  warrants  is- 
sued by  the  government  over  to  Henry ;  that  he  turned  them 
all  over  save  the  last,  which  he  received,  and  fraudulently 
converted  to  his  own  use,  under  a  false  promise  that  he 
would  take  the  draft,  indorse  the  same,  and  turn  it  over  to 
Henry.  It  appears  that  the  county  attorney  refused  to  have 
anything  to  do  with  the  charge,  and  that  Henry  prosecuted 
it  on  his  own  behalf.  On  the  trial  of  that  charge  defendant 
testified  that  he  paid  the  money  called  for  by  the  warrant 
to  Henry  at  Marengo,  Iowa,  in  the  year  1903,  by  delivering 
to  him  four  ten-dollar  bills,  one  silver  dollar,  one  fifty  and 
•one  ten  cent  piece.  As  a  result  of  that  trial,  defendant  was 
acquitted.  Preliminary  information  was  thereupon  filed 
against  him  before  a  magistrate,  and  on  an  examination  into 
the  charge  he  was  held  to  answer  to  a  grand  jury,  which 
was  to  sit  at  the  October,  1903,  term  of  the  district  court 
of  Iowa  county.  That  grand  jury  did  not  return  an  in- 
dictment, but  the  one  sitting  at  the  next  January,  1904, 
term  did  make  a  presentment  for  the  crime  of  perjury, 
which  is  the  one  on  which  defendant  was  convicted,  and  on 
which  the  judgment  was  rendered  from  which  he  appeals. 
This  indictment  charges  the  defendant  with  having  com- 
mitted perjury  in  swearing  to  the  payment  of  the  money 
to  Henry,  and  of  this  he  was  convicted.  Several  proposi- 
tions are  relied  upon  for  a  reversal. 

I.  First,  it  is  argued  that,  as  defendant  was  not  given 
an  opportunity  to  challenge  the  grand  jury  which  returned 
the  indictment  against  him,  his  motion  in  arrest  of  judg- 
i.  Grand  juiy:  Hicut,  bascd  thcreon,  should  have  been  sus- 
^i^lo^'chRV  tained.  There  is  a  controversy  between 
icnge;  remedy,  ^^^gg]  ^g  ^  therccord  with  reference  to  this 
matter,  and  we  have  gone  to  the  transcript,  which  has  been 
certified  under  the  rule  for  our  inspection.     From  this  it 
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appears  that  the  grand  jury  for  the  October,  1903,  term  of 
court,  took  up  defendant's  case,  but  for  some  reason  did 
not  conclude  its  investigations,  and  continued  the  same  until 
the  next  Jfinuary,  1904,  term,  returning  the  files  to  the 
clerk  of  the  district  court,  with  the  indorsement  of  the 
order  of  continuance  thereon.  Defendant  made  no  objec- 
tion to  the  continuance,  and  he  did  not  ask  for  his  release. 
The  grand  jury  for  the  January,  1904,  term  of  court,  was 
duly  and  legally  impaneled  and  sworn  as  provided  by  law; 
and  the  record  does  not  show  whether  or  not  defendant  was 
given  an  opportunity  to  challenge  this  grand  jury,  or  the  in- 
dividual members  thereof.  There  is  no  sufficient  showing 
that  the  January  grand  jury  took  any  of  the  papers  used 
by  the  October  grand  jury,  or  that  it  had  any  of  these  mat- 
ters before  it,  or  considered  any  of  the  evidence  taken  by  the 
grand  jury  sitting  in  October.  There  was  no  order  of  the 
court  recommitting  the  defendant  or  resubmitting  his  case 
to  the  January  grand  jury.  It  is  sufficiently  shown,  how- 
ever, that  defendant  was  not  given  an  opportunity  to  chal- 
lenge the  January  grand  jury.  But  as  he  did  not  appear 
and  request  it,  and  made  no  objection  to  the  proceedings 
until  after  his  conviction  by  the  trial  jury,  when  he  filed  a 
motion  in  arrest  of  judgment,  he  is  in  no  position  to  object 
thereto.  State  v.  KovJins,  103  Iowa,  720;  State  v. 
Reid,  20  Iowa,  413.  A  motion  in  arrest  of  judg- 
ment is  not  the  proper  method  whereby  to  reach  the  defect 
or  error,  if  there  was  one,  in  the  proceedings.  The  objec- 
tion should  have  been  made  by  plea  in  abatement,  motion 
to  set*aside,  or  to  quash  the  indictment  One  is  not  allowed 
to  speculate  on  the  verdict  as  defendant  did  in  this  case. 

Moreover,  the  October  grand  jury  had  no  authority  to 
continue  the  case.     By  refusing  or  failing  to  indict  the  de- 
fendant he  was  entitled  to  his  discharge  and  an 

5.  Failure  to  '  ^  ^  ^  ^        *^  ^ 

imdict:  sub-     exoneration  of  his  bail.     The  trial  court  did 

sequent    inyes- 

tigation.  ^Q^   order    the   continuance,  of   his   case,    and 

made    no    resubmission    thereof    to    the    January    grand 
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jury.  So  that  the  case  stands  as  if  the  January  grand 
jury  had  taken  the  matter  up  on  its  own  motion.  This, 
under  our  statutes,  it  had  a  right  to  do,  although  defendant 
was  not  indicted  by  the  October  grand  jury,  and  the  court 
made  no  order  resubmitting  the  case.  State  v.  Collis,  73 
Iowa,  542. 

There  is  no  showing  that  the  Januaiy  grand  jury  knew 
anything  of  the  prior  proceedings,  or  that  it  had  any  of  the 
papers  used  by  or  the  evidence  taken  before  the  grand  jury 
e  Arrest  of  ^^^  ^^^  Octobcr  term.  There  is  no  showing  of 
JUDGMENT,  guy  prejudice  to  the  defendant,  and  his  motion 
in  arrest  was  properly  overruled.  Staie  v.  Felter,  25  Iowa, 
67;  State  v.  Fowler,  52  Iowa,  103. 

II.  The  indictment  is  challenged  because  it  does  not 
suflBciently  negative  the  truth  of  the  matter  sworn  to.  The 
allegation  is,  "Whereas,  in  truth  and  in  fact,  as  defendant 

well  knew,  he  did  not  turn  over  or  pay  to  said 

8.  Perjury:  '  ,  f   "^ 

indictment.  Hcury  the  amouut  received  upon  said  draft,  or 
the  moneys  he  testified  to  as  aforesaid,"  etc.  This  is  in 
exact  accord  with  the  books.  State  v.  Gallaugher,  123 
Iowa,   378,  and   cases  cited. 

III.  Defendant's  wife  was  subpoenaed  to  appear  be- 
fore the  grand  jury.  In  response  to  this  subpoena  she  came 
before  them,  and  was  examined  as  a  witness.     Her  name 

was  indorsed  upon  the  indictment  as  one  of  the 
^'  Impeachment  wituesscs,  but  shc  was  uot  uscd  by  the  state  on 

the  trial  of  the  case.  Defendant  called  her  as 
a  witness  in  his  behalf,  and  the  state  thereupon  undertook 
to  impeach  her  by  showing  contradictory  statements  made 
by  her  before  the  grand  jury.  To  some  of  this  testimony 
from  grand  jurors  defendant  objected  as  incompetent,  im- 
material, and  not  the  best  evidence.  These  objections  were 
overruled,  and  of  this  complaint  is  made.  The  argument 
now  made  is  that  the  wife  was  not  a  voluntary  witness  be- 
fore the  grand  jury,  and  that  the  testimony  from  grand 
jurors  as  to  what  she  said  before  them  should  not  have  been 
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received,  for  the  reason  that  the  state  cannot  discredit  a 
witness  used  by  it  before  a  grand  jury,  and  for  the  further 
reason  that  the  state  in  effect  used  the  wife  as  a  witness 
against  her  husband.  This  last  point  was  not  made  in  the 
district  court,  and  is  not  covered  by  the  objections  quoted. 
An  objection  to  the  competency  of  testimony  does  not  go  to 
the  competency  of  the  witness.  State  v.  Hughes,  106  Iowa, 
125;  Burdick  v.  Raymond,  107  Iowa,  228.  The  other 
point  is  without  merit.  Assuming  the  witness  or  her  dec- 
larations to  be  competent,  the  state  was  not  precluded, 
through  having  l\ad  the  wife  before  the  grand  jury,  from 
impeaching  her,  when  used  by  the  defendant  as  his  wit^ 
ness,  by  showing  contradictory  statements  before  the  grand 
jury.  State  v.  Davis,  74  Iowa,  578.  There  was  no  sug- 
gestion in  ihe  objections  to  the  testimony  from  the  grand 
jurors  that  the  statements  made  by  the  wife  were  not  vol- 
untary, and  no  claim  was  then  made  that  she  was  sub- 
poenaed by  the  state  to  appear  before  the  grand  jury.  For 
aught  that  then  appeared,  she  was  before  the  grand  jury 
of  her  own  volition  for  the  purpose  of  explaining  away  the 
charge  against  her  husband.  The  questions  argued  were 
not  raised  before  the  trial  court,  and  cannot  be  considered 
here.  That  her  name  was  indorsed  on  the  back  of  the  in- 
dictment is  entirely  immaterial.  We  have  recently  held 
that  the  use  of  the  wife  as  a  witness  before  the  grand  jury 
is  not  a  ground  for  setting  aside  the  indictment.  The  case 
may  easily  be  found,  and  we  do  not  take  the  time  to  cite  it. 
IV.  The  original  information  on  which  defendant  was 
tried  did  not  charge  any  crime,  unless  possibly  it  be  em- 
bezzlement. There  were  no  false  pretenses  alleged;  noth- 
1.  Perjury:      ^^S  "^ove  than  a   falsc   promise  was   charged, 

S?\^"*^     which,  of  course,  is  not  punishable  criminally. 

"^^*  Defendant  contends  that,  as  the  information  did 

not  charge  a  crime,  he  cannot  be  held  guilty  of  perjury,  no 
matter  how  false  his  testimony  upon  that  hearing;  and  ho 
further  argues  that  in  no  event  was  it  material  for  him  to 
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show  that  he  turned  over  the  warrant  or  the  money  received 
thereon  to  Henry.  The  English  cases  seem  to  support  his 
contention;  but  in  that  country  informations  may  not,  as 
we  understand  it,  be  amended.  In  this  country  the  weight 
of  authority  is  opposed  to  the  English  rule,  largely  be- 
cause of  the  fact  that  informations  are  here  generally  amend- 
able, and  may  be  so  altered  as  to  charge  a  crime.  Defendant 
did  not  in  any  manner  challenge  the  information  which  was 
filed  against  him  for  the  crime  of  cheating  by  false  pre- 
tenses, but  went  to  trial  thereon  as  if  it  properly  charged 
the  crime  named  in  the  caption.  By  so. doing  he  waived 
any  and  all  amendable  defects,  and,  according  to  the  weight 
of  authority,  made  his  testimony  so  material  to  the  charge 
as  to  be  the  subject  of  perjury.  The  exact  question  was  be- 
fore us  in  State  v.  Perry,  117  Iowa,  463,  and  we  there 
held,  following  the  weight  of  American  authority,  that^  if 
the  court  had  jurisdiction  of  the  general  subject  and  of  the 
person,  and  the  accused  proceeds  to  a  hearing  on  the  in- 
formation, without  objection,  he  is  in  no  position  to  say 
that  perjury  cannot  be  assigned  on  false  testimony  given 
by  him  on  the  hearing,  because  forsooth  the  allegations 
were  insuflScient  in  the  particular  case  to  constitute  a  crime. 
That  case  cites  some  of  the  authorities,  to  which  we  may 
also  add  the  following:  Anderson  v.  State,  24  Tex.  App. 
705  (7  S.  W.  40)  ;  People  v.  McCraffrey,  75  Mich.  115. 
(42  N.  W.  681);  State  v.  Keene,  26  Me.  33;  Staie  v. 
Brown,  68  N.  H.  200  (38  Atl.  731)  ;  Chamberlain  v.  Peo- 
ple, 23  K  Y.  85  (80  Am.  Dec.  255) ;  State  v.  Trash,  42 
Vt.  152;  Crump  v.  Com.,  75  Va.  923. 

Of  course,  if  the  coiirt  had  no  jurisdiction  of  the  gen- 
eral subject  or  of  the  person,  the  oath  would  be,  in  effect, 
extrajudicial;  and  no  perjury  could  be  assigned  upon  the 
testimony  given.  In  such  cases  the  proceedings  are  void, 
and  not  merely  voidable.  But,  if  the  defect  relates  to  the 
allegations  in  the  particular  case,  the  court  having  jurisdic- 
tion of  the  general  class  of  cases  to  which  the  particular 
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one  belongs,  this  defect  may  be  waived,  and  the  proceed- 
ings are  merely  voidable,  and  not  void.  Thi^  is  particularly 
true  in  those  jurisdictions  where,  as  here,  an  information 
is  amendable.  While  the  particular  information  in  this 
case  did  not  charge  the  crime  of  cheating  by  false  pre- 
tenses, and  probably  could  not,  under  the  facts,  have  been 
truthfully  amended  so  as  to  make  out  this  offense,  de- 
fendant nevertheless  waived  the  defect  by  going  to  trial 
thereon  without  objection,  and  cannot  now  be  heard  to  say 
that  the  proceedings  were  void,  and  his  false  testimony  not 
the  subject  of  perjury.  Doubtless  the  information  could 
have  been  amended  so  as  to  have  made  out  a  case  of  em- 
bezzlement—  at  least  such  a  case  could  have  been  made  on 
paper  —  and  this  is  all  that  is  required.  We  shall,  with- 
out going  through  the  cases  to  show  this  distinction,  which 
has  not  always  been  preserved,  content  ourselves  with  the 
statement  thereof,  fortified  by  the  authorities  already  cited. 
The  proceedings  were  coram  judice,  Staie  v.  Botvell, 
72  Vt  28  (47  Atl.  Ill,  82  Am.  St.  Eep.'  918). 

V.  Lastly,  it  is  argued  that  the  testimony  as  to  the 
repayment  of  the  money  was  not  material  to  the  charge  of 
having  obtained  it  by  false  pretenses.  It  is  imiversally  held 
that  the  fact  sworn  to  need  not  be  material  to  the 
main  issue  in  the  case.  If  the  matter  sworn  to  is 
in  any  way  conducive  to  the  point  in  issue,  or  a  guide  to 
the  court  or  jury,  though  it  be  circumstantial  it  is  never- 
theless perjury.  If  it  be  circumstantially  material,  it  is  the 
subject  of  perjury.  State  v.  Shupe,  16  Iowa,  36,  and  cases 
cited.  Xow,  be  the  charge  cheating  by  false  pretenses  or 
embezzlement,  it  was  material  for  the  prosecution  to  show 
that  defendant  did  not  turn  over  the  warrant  or  the  money 
collected  thereon  to  Henry  as  agreed.'  And  it  was  equally 
material  for  the  defendant  to  show  in  his  defense  that  he 
did  not  convert  the  money  to  his  own  use,  but  paid  the 
same  to  Henry,  as  he  claimed  and  testified.  Even  if  de- 
fendant's contention  be  true,  the  matter  might  be  considered 
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in  mitigation  of  punishment,  or  for:  the  purpose  of  neg- 
ativing a  criminal  intent  It  was,  in  any  event,  circum- 
stantially material.  The  materiality  of  the  testimony  was 
a  question  of  law  for  the  courts  and  there  was  no  error 
in  instructing  that  the  testimony  was,  as  a  matter  of  law, 
material  to  the  issues  in  the  original  case.  State  v.  Cay- 
mood,  96  Iowa,  367. 

Other  instructions  are  criticised,  but  we  find  no  error 
therein. 

Appellant's  motion  to  strike  appellee's  amended  and 
additional  abstract  is  without  merit,  and  it  is  therefore  over- 
ruled. There  is  no  prejudicial  error  in  the  record,  and 
the  judgment  must  be  and  it  is  affirmed. 


IN'ellib  Williams,  Appellant,  v.  The  Mineral  City 
^  Park  Association,  Appellee. 

Negligence:  instruction.  Where  plaintiff,  occupying  a  seat  in 
.1  an  amphitheater  was  injured  by  the  fall  of  a  substance  from 
a  band  platform  above,  which  it  is  contended  was  not  provided 
with  a  suitable  enclosure,  an  instruction  that  if  ordinary  care 
for  the  protection  of  those  below  required  an  enclosure  of 
the  platform,  failure  to  provide  it  was  negligence,  and  if  by 
reason  of  such  negligence  plaintiff  was  injured  she  could 
recover,  was  proper,  as  the  issue  presented  was  one  of  fact. 

Same.    The  question  of  defendant's  failure  to  exercise  due  care 

2  and  control  over  the  use  of  the  band  platform  was  also  properly 
submitted  to  the  jury. 

Same.    An  instruction  directing  that  defendant  company  was  liable 

3  for  the  negligence  of  its  officers,  was  not  erroneous  because 
omitting  reference  to  the  negligent  acts  of  its  agents,  servants 
and  employes,  where  the  court's  attention  was  not  called  to 
the  omission  by  a  request  for  further  instructions. 

Negligence   of   servant:    liability  of   master:    instruction.    The 

4  negligence  of  a  servant  for  which  the  master  is  liable  to  a 
third  person  is  some  act  or  omission  to  act  within  the  scope 
of  his  employment;  so  that  where  there  was  evidence  that 
members   of  a  band   engaged   to   furnish   music  for  a   public 
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amusement  were  drinking  beer  and  negligently  dropped  a 
bottle  which  injured  plaintiff,  an  instruction  to  the  effect  that 
if  the  jury  found  such  to  be  the  fact  plaintiff  could  not  recover 
of  defendant,  was  correct. 

Amusements:    patrons:    care  of  owner.    The  owners   and   man- 

5  agers  of  places  of  exhibition  and  amusement  are  held  to  an 
exercise  of  reasonable  care  for  the  protection  "and  safety  of 
their  patrons. 

Costs:     AMENDMENT  TO  ABSTRACT.    Where  an  amendment  to  appel- 

6  lant's  abstract  supplies  material  omissions,  the  costs  will  not 
be  taxed  to  appellee. 

Appeal  from  Webster  District  Court. —  Hon.  J.  R.  Whii^ 
AKER,  Judge. 

Wednesday,  March  8,   1905. 

Action  at  law  to  recover  damages  on  account  of  per- 
sonal injury.  Verdict  and  judgment  for  defendant^  and 
plaintiff  appeals. —  AffirmecL 

M.  E.  Mack  and  J.  B.  McCrary,  for  appellant 

Healy  Bros  &  Kelleher,  for  appellee. 

Weaver,  J. —  The  defendant  association  is  a  corpora- 
tion under  whose  management  and  direction  a  place  or  field 
for  public  amusement  has  been  established  at  or  near  the 
city  of  Ft  Dodge,  Iowa.  Within  this  inclosure  is  erected 
a  so-called  "  grand  stand "  or  amphitheater  containing 
benches  or  seats  for  the  accommodation  of  the  people  at- 
tending the  races  and  other  exhibitions  there  given.  Over 
the  central  portion  of  this  amphitheater,  at  a  height  of  some 
twenty-five  feet,  is  a  platform  intended  to  be  occupied  by 
a  band  of  music.  This  platform  was  inclosed  by  a  rail  two 
by  four  inches  in  size  extending  around  the  four  sides  about 
three  and  one-half  feet  from  the  floor.     On  three  sides,  near 

the  rail,  were  benches  for  the  accommodation  of  the  mu- 
VoL.  128  Ia. —  3 
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sicians.  Except  as  described,  the  platform  was  inclosed 
by  no  barrier  or  netting  to  guard  against  the  fall  of  any 
substance  or  article  from  the  platform  upon  the  audience 
seated  below.  An  entrance  fee  was  collected  from  visitors 
for  admission  to  the  grounds,  and  an  additional  fee  for  a 
seat  in  the  amphitheater.  Upon  the  day  in  question  certain 
races  had  been  provided  by  the  defendant,  to  which,  by  the 
usual  methods  of  advertising,  the  public  was  invited.  The 
plaintiflF  attended  the  entertainment,  paid  the  usual  charges 
for  admission  to  the  ground  and  to  the  amphitheater,  and 
was  given  a  seat  below  the  band  platform.  While  sitting 
in  the  place  thus  provided,  and  without  any  apparent  fault 
on  her  part,  a  quart  bottle  was  dropped  or  fell  from  'the 
platform  upon  the  head  of  the  plaintiff,  resulting,  it  is 
alleged,  in  her  serious  injury.  The  plaintiff's  petition  sets 
out  these  facts,  and  charges  the  defendant  with  negligence 
(1)  in  constructing  the  platform  without  netting  or  other 
barrier  to  guard  against  such  injuries  to  persons  seated  be- 
low; and  (2)  in  giving  the  plaintiff  a  seat  under  said  plat- 
form, when,  in  the  exercise  of  due  care,  it  should  have 
known  and  provided  against  the  danger  to  which  she  was 
thus  exposed. 

->  There  was  evidence  tending  to  show  that  on  one  or 
more  occasions  during  the  day,  and  prior  to  the  accident, 
bottles  of  some  kind  had  been  seen  upon  the  platform  floor, 
and  it  is  the  theory  of  the  appellant  that  the  bottle  by  which 
she  was  hurt  rolled  or  was  in  some  manner  crowded  or 
pushed  from  said  floor.  No  one  testifies  to  seeing  anything 
of  this  kind,  but  it  is  so.ught  to  be  inferred  from  the  facts 
above  stated.  On  the  other  hand,  a  witness  for  the  de- 
fendant testifies  to  having  seen  a  member  of  the  band 
pick  up  from  the  floor  two  quart  bottles,  and  in  attempting 
to  hold  them  on  the  rail  with  one  hand,  while  he  reached 
for  a  third  with  the  other  hand,  a  bottle  slipped  from  his 
grasp,  and  fell  over  the  rail.  The  witness,  who  was  also 
a  member  of  the  band,  immediately  went  below,  and  learned 
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that  plaintiff  was  injured,  evidentlj  by  the  bottle  which  he 
had  seen  falL 

I.  Appellant's  counsel  have  given  considerable  atten- 
tion in  argument  to  the  measure  of  duty  incumbent  upon 
the  defendant  to  provide  and  care  for  the  safety  of  persons 
1.  Nmlxgenck:  attending  its  exhibitions,  to  which  the  public  is 

instnictions.  jnyitgd.  For  the  purposcs  of  this  case,  most 
of  the  propositions  advanced  on  this  subject  may  be  ad- 
mitted. We  find,  however,  by  reference  to  the  record, 
that,  generally  speaking,  the  trial  court  adopted  the  theory 
now  contended  for  as  regards  .the  law  of  negligence,  and 
instructed  the  jury  accordingly.  For  instance,  it  is  the 
claim  of  counsel  that  due  care  on  part  of  the  defendant 
required  the  inclosing  of  the  space  between  the  rail  above 
referred  to  and  the  floor  of  the  platform  with  boards,  or  net- 
ting, or  other  barrier,  and  that  such  protection,  if  pro- 
vided, would  have  prevented  the  accident  to  plaintiff.  Now, 
the  trial  court  distinctly  instructed  the  jury  that,  if  or- 
dinary care  for  the  protection  of  the  people  below  re- 
quired the  use  of  any  such  device,  the  failure  to  provide  it 
was  negligence,  and  if,  by  reason  of  such  negligence,  plain- 
tiff was  injured,  she  was  entitled  to  a  verdict.  This  in- 
struction seems  fairly  and  fully  to  cover  the  entire  conten- 
tion of  the  appellant  on  this  branch  of  the  case.  It  is  not, 
and  could  not  well  be,  intended  that  the  failure  to  provide 
the  barrier  was  negligence  as  a  matter  of  law.  If  that  be 
true,  the  court  could  do  no  more  than  to  instruct,  as  it  did 
instruct,  and  leave  the  question  to  the  determination  of  the 
jury.  The  jury  found  the  fact  against  the  plaintiff,  and 
we  cannot  say  that  the  verdict  is  without  support  in  the 
testimony. 

II.  It  is  further  claimed  that  defendant  was  negligent 
in  failing  to  exercise  such  care  and  control  over  the  use  and 

occupancy  of  the  band  platform  as  was  required 

for  the  safety  of  persons  seated  below.     There 

is    evidence    tending    to    show    that    dealers    in    varioin 
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kinds  of  liquids  were  permitted  to  carry  their  wares  to  per- 
sons on  the  band  platform,  and  that  bottles  of  such  kind 
were  seen  on  the  floor;  and  it  is  said  that  due  care  on  the 
part  of  defendant  required  it  to  keep  the  platform  clear  of 
such  obstructions.  In  this,  as  in  respect  to  the  other  charge 
of  negligence,  we  have  to  say  that  the  question  thus  pre- 
sented was  for  the  jury,  and  was  fairly  submitted  to  their 
consideration. 

It  is  argued  that  an  instruction  which  told  the  jury 
that  defendant  would  be  liable  for  the  negligence  of  its 
oflScers  is  erroneous,  because  it  did  not  refer  to  the  acts  of 
its  agents,  servants,  and  employes,  as  well  as 
8.  Same.  j^^    officers.     The    instruction    being    unques- 

tionably right  as  far  as  it  went^  and  plaintiff  having  failed 
to  call  the  court's  attention  to  the  further  proposition  now 
suggested,  there  is  no  ground  to  allege  error.  Wimer  v. 
Allhdwgh,  78  Iowa,  79;  Churchill  v.  Gronewig,  81  Iowa, 
449 ;  State  v.  Viers,  82  Iowa,  397 ;  Wheelan  v.  B.  R,,  85 
Iowa,  167. 

Complaint  is  made  of  an  instruction  to  the  effect  that, 
if  members  of  the  band  were  drinking  beer  on  the  platform, 
and  one  of  them  carelessly  dropped  the  bottle  which  injured 
4.  NicLiCTNCB  the  plaintiff,  the  defendant  would  not  be  Ha- 
Habufty' p7'  ble.  Counsel  profess  to  believe  this  charge 
•truction.  was  "  grossly  unfair,  very  misleading,  and  in- 
jects something  into  the  case  not  alleged  or  proven  by  either 
party,  and  takes  away  from  the  jury  one  of  the  vital  points 
in  the  case."  We  do  not  so  view  it.  There  was  evidence 
from  which  it  might  be  found  that  beer  was  being  consumed 
by  some  persons  in  and  about  the  stand,  and  that  the  in- 
strument of  plaintiff's  injury  w^s  a  beer  bottle.  Certainly, 
the  mere  fact  that  a  member  of  the  band,  whether  he  was 
the  employe  of  the  defendant  or  of  the  band  director,  care- 
lessly dropped  a  bottle  upon  the  plaintiff,  would  not  sustain 
a  charge  of  negligence  against  the  defendant  The  negli- 
gence of  the  servant  for  which  the  master  must  respond  to 
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a  third  person  is  negligence  in  some  act,  or  failure  to  act, 
within  the  scope  of  his  employment*  This  is  elementary, 
and  requires  no  citation  of  authorities.  So  far  as  the  record 
shows,  the  employment  of  the  band  was  for  no  other  purpose 
than  to  provide  music  for  the  occasion,  and  ordinarily,  at 
least,  the  relation  of  beer  to  harmony  of  sound  is  not  so 
obvious  or  necessary  that  the  passing  of  bottles  between 
members  can  be  said  to  be  within  the  scope  of  a  musician's 
employment.  We  are  unable  to  see  how  the  instruction  com- 
plained of  could  in  any  manner  have  prejudiced  the  plain- 
tiffs case.  Exceptions  are  taken  to  other  instructions,  but 
we  cannot  notice  them  in  detail  without  unduly  prolonging 
this  opinion.  We  have  examined  them  all,  and  find  no 
error. 

We  are  not  sure  that  we  quite  understand  the  proposi- 
tion of  counsel  that  "  the  obligation  of  care  and  control  by 
defendant  over  its  seats  in  the  amphitheater  and  the  right 

of  its  patrons  to  use  them  in  safety  extends 
*'  patro™^Sre   upward  indefinitely  for  the  purpose  of  their 

use  and  enjoyment,  and  the  duty  of  defendant 
13  commensurate  with  this  obligation."  If  thereby  it  is 
meant  to  say  that  in  the  erection  of  buildings,  stands,  plat- 
forms, and  other  elevated  structures  upon  grounds  to  which 
the  public  is  invited  the  defendant  must  use  reasonable  care 
not  to  create  or  permit  conditions  "which  endanger  the  per- 
sons of  visitors  who  are  in  their  proper  place,  or  in  seats 
provided  for  their  use,  there  can  be  no  dispute  of  the  cor- 
rectness of  the  statement.  We  think,  however,  that  this 
principle,  so  far  as  applicable,  was  fairly  embodied  in  the 
instructions.  As  bearing  upon  the  degree  of  care  which  the 
law  imposes  upon  the  owners  and  managers  of  exhibitions 
and  places  of  amusement,  the  decided  cases  are  not  numer- 
ous, but,  so  far  as  the  courts  have  expressed  themselves,  it 
appears  to  be  settled  that  reasonable  care  in  such  cases  is  the 
measure  of  duty.  We  are  therefore  not  prepared  to  accept 
counsePs  contention  that,  when  "  plaintiflF  placed  her  person 
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in  defendant's  hands  for  a  consideration  "  it  created  "  a  sort 
of  bailment,  just  as  if  she  had  placed  herself  in  a  railroad's 
hands  as  passenger/'  It  would  require  too  much  ingenuity 
to  adjust  the  law  of  bailments  to  the  implied  contract  which 
arises  between  the  proprietor  of  a  place  of  public  amuse- 
ment and  the  visitor  who  attends  such  place  upon  the  pro^ 
prietor's  invitation ;  and  the  undertaking  of  such  a  proprie- 
tor is  not  so  similar  to  that  of  a  common  carrier  of  passengers 
as  to  call  for  an  application  of  the  same  rule  of  responsi- 
bility. As  holding  to  the  rule  of  reasonable  care  in  such 
cases,  see  Hart  v.  Washington  Park,  157  111.  9  (41  N.  E. 
Bep.  620,  29  L.  R,  A.  492,  48  Am.  St.  Eep.  298) ;  Fox  v. 
Buffalo  Park,  47  N.  Y.  Supp.  788;  Lane  v.  Society,  62 
Minn.  175  (64  N.  W.  Rep.  382,  29  L.  R.  A.  708) ;  Hernck 
V.  Wixom,  121  Mich.  384  (80  N.  W.  Rep.  117) ;  Scofield 
V.  Wood,  170  Mass.  415  (49  N.  E.  Rep.  636) ;  Dunn  v. 
Society,  46  Ohio  St  93  (18  K  E.  Rep.  496,  1  L.  R  A. 
754,  15  Am.  St  Rep.  556) ;  Mastad  v.  Brethren,  83  Minn. 
40  (85  K  W.  Rep.  913,  53  L.  R.  A.  803,  85  Am.  St  Rep. 
446) ;  Railway  Co.  v.  Moore's  Adm'r,  94  Va.  493  (27  S.  E. 
Rep.  70,  37  L.  R.  A.  258) ;  Thompson  v.  R.  R.,  170  Mass. 
577  (49  K  E.  Rep.  913,  40  L.  R.  A.  345,  64  Am.  St  Rep. 
323) ;  SeheQk  v.  P.  V.  Verein,  64  N.  J.  Law  624  (46  AtL 
Rep.  631,  50  L.  R.  A.  199,  81  Am.  St  Rep.  512). 

Counsel  for  appellee  have  dwelt  at  some  length  upon 
the  theory  that  the  band,  or  its  director,  is  to  be  considered 
as  an  independent  contractor,  which  had  undertaken  to  fur- 
nish the  music  for  defendant's  exhibition,  and  that  the  latr 
ter  cannot  be  held  liable  for  any  negligence  of  the  former. 
The  rule  contended  for  is  certainly  not  correct  in  all  cases 
(see  R.  R.  Co.  v,  Moore's  Adm'r,  supra;  Sebeck  v.  P.  V. 
Verein,  supra)  y  though  it  would  doubtless  be  applicable 
under  some  circumstances.  The  case  before  us  may  readily 
be  disposed  of  without  passing  upon  that  branch  of  the  dis- 
cussion, and  we  shall  not  attempt  to  do  so. 

The  record  before  us  presents  a  controversy  which  is 
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almost  wholly  one  of  fact  for  the  consideration  of  the  jury. 
It  has  been  so  considered,  and  it  is  not  within  our  province 
to  disturb  the  verdict 

Appellants  have  filed  a  motion  to  tax  the  appellee  with 

the  cost  of  an  amended  abstract  filed  by  it  in  this  court     An 

«.  Costs:  examination  of  the  amendment  indicates  that 

tT^bstract.      it  suppHcs  somc  material  omissions  from  the 

principal  abstract^  and  the  motion  is  overruled. 

The  judgment  appealed  from  is  affirmed. 


James  Keeoan  v.  M.  J.  Rock  and  Katie  A.  Rock,  Ap- 
pellants. 

Mortgages:    agency:    kvtoence.    After  the  execution  of  a  note  and 

1  mortgage,  the  mortgagee  refused  to  make  fhe  loan  and  as- 
signed the  papers,  without  consideration,  to  the  agent  of 
mortgagors  who  negotiated  the  loan.  Such  agent  used  the 
same  as  collateral  security  for  another  loan  from  other  parties 
who  are  seeking  in  this  action  to  enforce  payment  by  fore- 
closure of  the  mortgage.  On  an  issue  as  to  the  agent's 
authority  to  make  the  latter  loan  the  evidence  is  reviewed  and 
held  insufficient  to  show  authority. 

Mortgages:    bona   ftoe   purchaser:    evtoence.    Where   it   appears 

2  that  the  holder  of  a  mortgage  acquired  title  thereto  without 
consideration  and  by  fraud,  his  assignee  in  an  action  to  en- 
force the  same  has  the  burden  of  showing  that  he  acquired 
it  in  good  faith,  for  value  and  without  notice  of  his  assignor's 
defective  title.  Evidence  held  insufficient  to  show  that  the 
assignee  acquired  the  mortgage  in  due  course. 

Appeal  from  lotm  District  Court. —  Hon.  O.  A.  Byington, 

Judge. 

Thursday,  March  9,  1905. 

Action  to  foreclose  a  mortgage.     From  a  decree  for 
plaintiflF,  the  defendants  appeal. —  Reversed. 
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(7.  Hedges  and  J.  B.  Murphy,  for  appellants. 

J.  M,  Dower  and  Thos.  Stapleton,  for  appellee. 

McClain,  J. —  On  May  20,  1897,  the  defendants  exe- 
cuted to  the  Farmers^  Loan  &  Trust  Company,  of  Iowa  City, 
their  promissory  note  for  the  payment  of  $3,300,  with  in- 
terest coupons  attached,  and  a  mortgage  to  secure  the  same, 
covering  their  farm  of  157  acres  in  Iowa  county.  The  note 
and  mortgage  were  thus  executed  in  pursuance  of  an  arrange- 
ment for  a  loan  of  the  amount  named,  with  the  proceeds 
of  which  other  mortgages  and  incumbrances  on  the  farm  were 
to  be  satisfied,  so  that  the  mortgage  in  question  should  be- 
come a  first  lien.  In  the  negotiations  for  this  loan  defend- 
ants were  represented  by  one  Thomas.  The  mortgage  was 
duly  recorded,  but  before  the  loan  was  fully  consummated 
the  Loan  &  Trust  Company  discovered  that  the  incumbrances 
were  so  large  that  the  amount  to  be  loaned  would  not  fully 
satisfy  them,  and  thereupon  refused  to  carry  out  the  arrange- 
ment. Thomas  then  induced  the  oflScers  of  the  Loan  &  Trust 
Company  to  assign  and  transfer  the  note  and  mortgage  to 
him,  and  he  caused  this  assignment  of  the  mortgage  to  be 
placed  on  record.  Subsequently,  on  February  8,  1898, 
Thomas  assigned  the  note  and  mortgage  to  plaintiff,  Keegan, 
and  one  Lortz  as  collateral  security  for  a  note  of  $600  exe- 
cuted by  him  to  them  in  consideration  of  $500  advanced  by 
them  to  him,  the  note  bearing  the  legal  rate  of  interest.  And 
shortly  afterward  Thomas  made  a  further  assignment  of  the 
same  note  and  mortgage  to  the  plaintiff,  as  security  for  the 
sum  of  $1,250,  evidenced  by  a  note  then  executed  by  him  to 
plaintiff.  The  assignment  of  the  mortgage  by  Thomas  to 
plaintiff  was  duly  acknowledsred  and  put  on  record.  On 
November  15,  1898,  plaintiff,  having  acquired  by  assignment 
the  interest  of  Lortz  in  the  $600  note,  now  asks  that  he  have 
judgment  against  Thomas  on  these  two  notes  executed  by  him, 
and  a  foreclosure  against  the  defendants  of  the  mortgage. 
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The  trial  court  found  that  $330  of  the  amount  of  the  $1,250 
note  was  a  pre-existing  indebtedness  of  Thomas  to  plaintiflF, 
and  therefore,  as  to  this  amount,  the  plaintiff  was  not  entitled 
to  enforce  the  mortgage  as  against  defendants;  but  decreed 
that  the  mortgage  should  be  foreclosed  as  against  defendants 
to  the  extent  of  the  balance  of  the  $1,250  note  and  the  $500 
borrowed  by  Thomas  from  plaintiff  and  Lortz  jointly. 

It  is  conceded  that  at  the  time  the  original  note  and 
mortgage  executed  by  defendants  to  the  Loan  &  Trust  Com- 
pany were  assigned  by  the  officers  of  the  company  to 
Thomas,  they  were  wholly  without  consideration,  and  that 
the  assignment  was  without  defendants'  authority.  Plain- 
tiff can  have  the  mortgage  foreclosed  as  against  defendants 
only  on  one  or  the  other  of  two  grounds:  either  because 
Thomas  was  the  agent  of  defendants,  and  for  them  borrowed 
$500  from  plaintiff  and  Lortz,  and  the  sum  of  $920,  in- 
cluded in  the  $1,250  note,  from  plaintiff,  or  that  plain- 
tiff is  purchaser,  without  notice,  under  the  assignment  from 
Thomas  to  plaintiff  and  Lortz,  of  tlie  notes  for  the  $500 
borrowed  from  them  and  the  $920  claimed  to  have  been  ad- 
vanced by  plaintiff,  and  is  entitled  to  a  foreclosure  as  against 
defendants. 

I.     The  notes  executed,  the  one  to  plaintiff  and  Lortz 
and  the  other  to  plaintiff  alone,  for  which  it  is  claimed  that 
the  mortgage  sued  on  constitutes  security,  were  executed  by 
Thomas,    apparently    acting   in    his    individual 
'  a«2nlyt  cvi-  Capacity.     It  is  therefore  necessary  for  plain- 
tiff, in  order  to  have  a  foreclosure  of  the  mort- 
gage as  against  defendants  on  the  theory  that  the  money 
advanced  to  Thomas  was  so  advanced  to  him  as  agent  for 
defendants,  to  show  the  existence  of  such  agency.     But  we 
find  in  the  record  no  satisfactory  evidence  that  defendants 
either  expressly  or  impliedly  authorized  Thomas  to  act  for 
them  in  securing  money  by  means  of  the  mortgage  as  col- 
lateral, nor  that  plaintiff  and  Lortz  dealt  with  him  as  the 
agent  of  defendants.     The  mere  fact  that  defendants  al- 
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lowed  Thomas  to  retain  possession  of  the  note  and  mortgage 
after  he  had  failed  to  effect  the  loan  thereon  from  the  Loan 
&  Trust  Company  would  not  give  rise  to  any  agency  to 
borrow  smaller  sums  of  money  for  a  wholly  different  pur- 
pose than  that  for  which  the  original  note  and  mortgage  had 
,been  executed.     So  far  as  the  evidence  goes,  it  only  tends 
to  show  that  Thomas  had  authority  to  negotiate  with  the 
Loan  &  Trust  Company.     Therefore,  when  those  negotia- 
tions were  terminated,  his  real  authority  as  agent  termi- 
nated   also,    unless    some    other    agency    was    subsequently 
created.     Evidence  was  admitted  that  Thomas  acted  as  at- 
torney for  defendants  in  various  transactions;  but  this  was 
certainly  not  competent  for  the  purpose  of  establishing  an 
agency  to  borrow  money.     The  theory  of  counsel  for  plain- 
tiff seems  .to  be  that,  if  Thomas  as  agent  used  the  mortgage 
as  security  in  borrowing  money,  the  defendants  are  liable, 
whether  he  accounted  for  the  money  to  defendants  or  not. 
And  this,  no  doubt,  would  be  true.     But  the  difficulty  is  that 
the  agency  of  Thomas  to  borrow  money  in  the  way  in  which 
this  money  was  procured  is  not  shown.     Substantially  all 
the  evidence  pointing  to  any  such  authority  is  that  Thomas 
declared  to  plaintiff  and  to  Lortz  that  he  was  borrowing 
money  to  send  defendant  Martin  J.  Rock  to  the  Klondike, 
and  that  certain  drafts  for  an  aggregate  amount  of  some- 
thing less  than  $500  were  issued  by  a  bank,  payable  to  said 
Rock,  and  returned  to  the  bank  as  having  been  paid  to  his 
order.     And  the  cashier  testifies,  although  with  very  little 
definiteness,  that  these  drafts  were  procured  with  money, 
furnished  by  Thomas.     The  whole  effect  of  the  evidence  on 
this  subject  is  limited  to  the  payment  of  money  by  Thomas 
to  Martin  J.  Rock,  and  that  falls  far  short  of  establishing 
any  authority  on  the  part  of  Thomas  to  borrow  the  money 
thus  furnished  on  the  security  of  defendants'  note  and  mort- 
gage. 

On  the  other  hand,  the  testimony  of  plaintiff  and  of 
Lortz   does  not  establish   even    a   pretended   borrowing  of 
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money  by  Thomas  on  the  authority  of  defendants.  Plain- 
tiff claims  to  have  had  some  conversation  with  Martin  J. 
Rock  about  the  time  the  $500  was  advanced  by  him  and 
Lortz  to  Thomas,  but  testifies  that  he  declined  to  have  any 
negotiations  with  Rock  on  the  subject,  preferring  to  lend 
the  money  to  Thomas  as  he  did.  Even  if  defendants  are 
.  chargeable  by  the  record  of  the  assignment  to  Thomas  with 
notice  that  the  mortgage  had  been  transferred  to  him  by  the 
Loan  &  Trust  Company,  they  did  not,  by  failing  to  object  to 
such  transfer,  clothe  Thomas  with  authority  to  use  the  mort- 
gage for  a  different  purpose'  than  that  for  which  it  was  orig- 
inally executed. 

II.  The  theory  that  plaintiff  is  an  innocent  purchaser 
so  far  as  money  was  advanced  to  Thomaa  on  the  credit  of 
the  mortgage  to  which  Thomas  seemed  to  have  title  by  as- 
2.  MorrcAGEs:  signmeut  is  more  consistent  with  the  acts  of 
pSrch^;  plaintiff  and  Lortz  than  the  theory  of  agency* 
evidence.  -^^  there  are  insurmountable  obstacles  to 
plaintiff's  right  to  recover,  even  on  this  theory.  Thomas 
was  not  a  holder  in  due  course,  for  he  acquired  title  not 
only  without  consideration,  but  by  an  act  which  constituted 
a  fraud  on  the  makers.  Therefore  the  plaintiff  had  the 
burden  of  proving  that  he  acquired  title  as  a  holder  in  due 
course;  that  is,  in  good  faith,  and  for  value,  without  no- 
tice. This  rule  is  now  clearly  stated  in  Negotiable  Instru- 
ment Act  (Acts  29th  General  Assembly,  chapter  130)  sec- 
tions 52,  55,  59  (Code  Supp.  sections  3060-a52,  3060-a55, 
306Q-a59).  And  this  was  the  law  in  this  State  prior  to  the 
adoption  of  that  act.  Commercial  Bank  v.  Paddick,  90 
Iowa,  63;  Benton  County  Savings  Bank  v.  Boddicker,  105 
Iowa,  548;  Skinmer  v.  Raynor,  95  Iowa,  537.  The  evi- 
dence not  only  fails  to  show  that  plaintiff  and  Lortz  took 
the  assignment  of  the  mortgage  without  notice  that  it  was 
without  consideration,  and  invalid  in  the  hands  of  Thomas; 
but,  on  the  other  hand,  it  strongly  tends  to  show  that  they 
had  sufficient  notice  to  put  them  on  inquiry  as  to  the  rights 
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of  Thomas  as  owner.  The  loan  by  plaintiff  and  Lortz  to 
Thomas  of  $500  is  suflSeiently  established,  but  the  evidence 
does  not  show  that  any  money  was  paid  to  Thomas  or  any 
one  else  under  the  $1,250  note  executed  by  Thomas  to  plain- 
tiff. The  sole  evidence  relating  to  this  transaction  is  that 
of  plaintiff  himself,  and  he  testifies  that  he  agreed  to  ad- 
vance to  Thomas  within  the  next  year  the  amount  of  the 
note,  less  the  pre-existing  indebtedness  of  $330 ;  but  he  does 
not  show  that  any  money  was  so  advanced  until  after  he 
was  charged  with  notice  that  the  mortgage  was  without 
consideration. 

On  the  whole  case,  then,  we  reach  l3ie  conclusion  that 
on  no  theory  to  which  the  evidence  relates  is  the  plaintiff 
entitled  to  a  foreclosure  of  the  mortgage  as  against  the  de- 
fendants. The  decree  of  the  trial  court  is  therefore  re- 
versed. 


128     44  The  State  of  Iowa  v.  Edwaed  Donovan,  Apellant. 

186     747  ^  }      t^ 

Seduction:    artifice:    evidence.     Proof  of  either  hypnotic  influence 

1  or  flattery  and  lovemaking  will  support  a  prosecution  for 
seduction  where  through  the  exercise  of  either  or  both  a  virtu- 
ous woman  was  induced  to  yield  her  person  to  the  defendant's 
embraces.     Evidence  held  sufficient  to  warrant  conviction. 

Expert  witnesses:    qualification.    To  establish  a  qualification  as 

2  an  expert  witness  touching  a  matter  connected  with  his  pro- 
fession, a  surgeon  need  not  have  acquired  his  knowledge  from 
actual  experience,  but  may  give  his  opinion  based  upon  infor- 
mation gained  from  a  study  of  the  subject. 

Evidence:    similar  acts.    On  a  prosecution  for  seduction  by  means 

3  of  hypnotic  influence,  evidence  of  instances  where  defendant 
had  operated  upon  other  subjects  by  such  influences  was 
admissible. 

Evidence:    pretended  artifice.    Where  there  was  evidence  that  de- 

4  fendant  pretended  to  exercise  a  hypnotic  influence  over  prose- 
cutrix, an  instruction  that  the  jury  should  consider  the  same 
in  determining  the  question  of  seduction  was  proper. 
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Appeal  from  Lyon  District  Court. —  Hon.  Geo.  W.  Wake- 
field, Judge. 

Pbiday,  March  10,  1905. 

The  defendant  was  convicted  of  seduction,   and  ap- 
peals.—  Affirmed. 

Parsons  &  Riniker,  for  appellant 

Chas.  W.  Mvllan,  Attorney-General,  and  Lawrence  De 
Oraff,  Assistant  Attorney-General,  for  the  State. 

Ladd,  J. —  The  prosecutrix  was  a  school-teacher  of  three 
years'  experience,  and  at  the  time  of  the  alleged  intercourse 
was  over  twenty-two  years  of  age.  The  defendant  was  a 
married  man,  as  she  well  knew,  his  wife  being  her  cousin. 
He  pretended  to  be  a  hypnotist,  and  the  evidence  tended  to 
establish  his  ability  to  exercise  control  over  a  subject  being 
operated  upon.  In  1901  he  had  "  put  her  to  sleep  "  at  a 
family  entertainment  at  her  home,  and,  according  to  her  ac- 
count, she  had  been  under  his  influence  several  times  since. 
Subsequently  he  told  her  that  he  loved  her,  and  thought 
more  of  her  than  of  his  wife,  and  in  the  spring  of  1902 
embraced  her;  saying  that  he  was  not  satisfied  with  his 
wife,  but  was  with  her.  She  frequently  called  at  his  real 
estate  office,  when  he  would  tell  her  she  was  good-looking, 
and  kiss  and  caress  her,  and  claimed  that  he  could  "  sit  down 
and  make  a  suggestion  that  she  come  to  his  office  at  a  cer- 
tain time,  and  she  would  come.''  If  she  is  to  be  believed, 
she  could  not  stay  away.  Finally  he  happened  at  her  home 
when  she  was  alone,  and,  after  imparting  the  story  of  his 
love,  had  intercourse  with  her.  She  is  unable  to  say  whether 
this  was  by  her  consent,  but  knew  what  was  done,  and  that 
it  was  wrong,  and  told  him  it  was  not  the  proper  thing  to  do. 
On -cross-examination  she  was  asked :  "  Q.  You  did  not  let 
him  have  connection  with  you  because  he  told  you  he  loved 
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you?  A.  I  suppose  it  was  through  his  flattery.  .  .  . 
Q.  What  I  want  to  know  is  which  it  was  done  through  — 
hypnotic  influence  or  flattery?  A,  I  don't  know  exactly. 
Q.  Would  you  have  yielded  to  him  if  it  had  not  been  for  the 
so-called  hypnotic  influence  ?  A.  I  can't  say.  .  .  .  All 
I  can  tell,  he  had  an  influence  over  me  in  some  way  —  wheth- 
er through  flattery  or  hypnotism  I  can't  say.  I  kind  of  liked 
him.  I  don't  know  if  I  would  have  yielded  if  he  hadn't  told 
me  that  he  loved  me.  I  can't  tell  anything  about  it.  No 
one  knows.  I  can  tell  what  was  done."  Asked  whether  she 
had  said  to  the  grand  jury  that  it  was  through  his  power  that 
she  had  intercourse  with  him,  she  answered :  "  I  might  have 
said  through  his  power.  He  could  have  used  his  power 
through  flattery  or  hypnotism  —  either  one.  I  told  them  that 
I  didn't  know  which  it  was.  All  that  I  know  is  that  I  had 
sexual  intercourse  with  him." 

Counsel  for  appellant  insist  that  the  evidence,  the  sub- 
stance of  which  we  have  set  out,  was  insufficient  to  sustain  a 
finding  that  the  prosecutrix  yielded  because  of  the  artifice 
,  c  of  the  accused.    It  must  be  conceded  that  there 

1.  Sbduction:       ^  . 

artifice;  jg  somc  sTound  for  this  contention.    He  was  a 

evidence.  ^       ^ 

married  man  at  the  time.  She  knew  this,  and 
must  have  understood  that  no  other  than  a  meretricious  rela- 
tion between  them  could  be  anticipated.  But  the  mere  fact 
that  the  defendant  was  a  married  man  ought  not  to  shield 
him.  Hawn  v.  Banghart,  76  Iowa,  683.  Nor  had  the  fur- 
ther fact  that  she  was  unable  to  determine  whether  he  obtained 
control  over  her  person  through  hypnotism  or  fiattery  and 
love-making.  It  is  enough  if  he, succeeded  through  either 
artifice  or  both,  and  would  not  have  done  so  but  for  the  exer- 
cise of  either  or  both  on  the  part  of  the  defendant.  The 
falsity  of  such  artifices  consists  in  their  practice  in  ostensible 
innocence,  but  with  the  real  design  of  acquiring  such  an 
infiuence  over  a  virtuous  woman  as  shall  through  them  induce 
her  to  yield  to  his  embraces.  The  kind  or  amount  of  seduc- 
tive arts,  or  the  length  of  time  practiced,  is  not  so  material 
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as  the  fact  that  they  were  sufficient  to,  and  did  actually,  over- 
come the  scruples  of  the  particular  woman.  State  v.  Higdon, 
32  Iowa,  262.  Whether  those  practices  were  effective  must 
necessarily  depend  on  the  facts  of  each  case.  Women  are 
not  all  alike,  and  what  might  prove  irresistible  to  one  would 
arouse  contempt  only  in  another.  About  all  that  may  be 
exacted  by  ihe  law  is  that  the  false  arts  practiced  be  some- 
what calculated  to,  and  in  fact  accomplish  the  purpose 
alleged.  From  the  evidence  in  the  instant  case  the  jury  might 
well  have  found  that  the  defendant  had  persistently  sought, 
by  flattery  and  love-making,  and  by  pretending  to  exercise  an 
occult  influence  over  the  prosecutrix,  to  acquire  control  over 
her,  and  tiat  he  so  did  with  the  design  of  gaining  possession 
of  her  person.  True,  she  testified  to  being  unable  to  say  why 
she  yielded.  Had  she  been  able  to  have  stated,  her  answer 
would  have  been  in  the  nature  of  a  conclusion  (State  v. 
Hughes,  106  Iowa,  125),  and  not  controlling.  The  object  of 
the  defendant,  a  married  man,  in  his  conduct  toward  prose- 
cutrix, was  not  difficult  of  comprehension ;  and  the  jury  might 
well  have  found  that  she  yielded  because  of  the  artifices  of 
flattery  and  love-making,  pr  of  pretended  or  actual  occult 
influences,  or  of  both,  when  but  for  them  she  would  not  have 
done  so.     We  are  content  with  the  finding  of  the  jury. 

II.     Two  surgeons  were  called,  and,  as  tending  to  estab- 
lish their  qualification  to  testify  as  experts  of  the  use  of 
hypnotism  as  an  anaesthetic  stated  —  the  one,  that  he  was  the 
superintendent  of  an  insane  hospital;  had  not 

2.   EXPEJIT    WIT-  ^  .  1  I.        1  1    .  1 

KEssBs:  qtiaii-  made  an  extensive  study  of  the  subject,  but 

ncation.  ^ 

knew,  to  a  certain  extent,  what  modem  authori- 
ties said  on  the  subject ;  had  never  practiced  hypnotism,  but 
had  witnessed  experiments  by  others ;  and  the  other,  that  he 
had  made  some  study  of  the  subject ;  had  practiced  it  some- 
what, and  knew  a  few  of  the  works  recognized  as  standard 
authorities,  but  had  never  attended  a  school  teaching  hypno- 
tism; there  being  but  one  in  existence,  located  in  France. 
Appellant,  by  proper  objections,  insisted  that  neither  had 
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shown  himself  competent.  The  inquiry  related  to  matters 
connected  with  the  profession  of  the  witnesses,  and,  in  order 
to  testify  concerning  the  same,  they  were  not  required  to 
have  derived  their  knowledge  from  actual  experience  or 
observation.  Experts,  as  every  one  knows,  obtain  much  of 
what  they  know  from  books,  and  may  express  opinions  based 
thereon  as  well  as  upon  experience.  Collier  v.  Simpson,  3 
C.  &  P.  73 ;  Central  R.  Co.  v.  Mitchell  63  Ga.  173 ;  Siebert 
V.  People,  143  111.  571  (32  N.  E.  431);  Ft.  Wayne  v. 
Coombs,  107  Ind.  75  (7  N.  E.  743,  67  Am.  Eep.  82) ;  Su^ett 
V.  Shumvmy,  102  Mass.  365  (3  Am.  Eep.  471) ;  Caleb  v. 
State,  39  Miss.  721 ;  Taylor  v.  Grand  Trunk  R.  Co.,  48  K  H. 
304  (2  Am.  Eep.  229) ;  Melvin  v.  Easley,  46  X.  C.  386  (62 
Am.  Dec.  171) ;  Mendum  v.  Com.,  6  Eand.  (Va.)  704  (12 
Am.  &  Eng.  Enc.  (2d  Ed.)  425).  See,  contra,  Soquet  v. 
State,  72  Wis.  659  (40  N.  W.  391).  Whether  a  person  may 
testify  does  not  depend  upon  any  well-defined  standard  by 
which  his  qualification  to  speak  shall  be  measured.  He 
should  always  possess  such  a  degree  of  knowledge  or  skill  as 
to  enable  him  to  speak  intelligently  upon  the  subject,  and, 
beyond  this,  in  passing  upon  the  preliminary  proof,  much 
must  of  necessity  be  left  to  the  discretion  of  the  trial  judge. 
State  V.  Cole,  63  Iowa,  695.  These  witnesses  had  studied 
the  subject  in  different  authorities,  and  were  able  to  say  from 
their  investigation  that  surgical  operations  may  be  performed 
upon  patients  in  the  hypnotic  state;  having  been  previously 
informed  of  what  would  be  done,  and  that  no  pain  would  re- 
sult. There  was  no  error  in  overruling  the  objection  to  their 
competency. 

III.  According  to  the  story  of  prosecutrix,  defendant 
claimed  to  control  her  movements  by  what  he  termed  "  sug- 
gestions," and  exercised  hypnotic  influence  over  her  at  differ- 
ent times.  To  prove  his  power  in  this  direction, 
^'  Smna??cts.  ^"^  ^^^  nature,  the  court  received,  over  objection, 
evidence  of  instances  where  he  had  operated  on 
other  subjects,  and  of  the  control  exerted  over  them.     We 
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know  of  no  other  way  by  which  such  proof  could  have  been 
made.  See  8iate  v.  Weniworth,  37  K  H.  196,  211 ;  State  v. 
Knapp,  45  N.  H.  148 ;  Wigmore  on  Evidence,  sections  220, 
225.     The  evidence  was  admissible. 

IV.     The  fourth  instruction  was  properly  refused  for 
the  reason  that  there  was  no  evidence  tending  to  show  that 
prosecutrix  was  under  ^*  a  hypnotized  spell "  at  the  time  de- 
fendant first  had  intercourse  with  her.    In  the 
*•  p^™  d^*        third  instruction  the  jury  was  told  to  take  into 
^^^^^-  consideration,  in  connection  with  other  evidence, 

"  the  testimony  relating  to  the  exercise  or  attempted  exercise 
of  hypnotic  influence."  This  was  proper,  for,  regardless  of 
whether  such  influence  was  in  fact  exercised,  the  evidence 
tended  to  show  that  he  was  pretending  to  exert  it  on  her,  and 
thereby  having  some  effect  on  her  mind.  Whether  exercised 
by  the  accused,  or  only  pretended,  is  not  very  important,  if 
in  either  event  it  was  resorted  to  as  a  scheme  or  artifice  to 
procure  the  debauch  of  the  prosecutrix.  The  thought  con- 
tained in  the  second  instruction  refused  was  incorporated  in 
those  given.  The  connection  of  hypnotism  with  the  case  is 
merely  a  matter  of  evidence,  not  requiring  extended  discus- 
sion. But  see  valuable  note  to  People  v.  Ehanks,  117  Cal. 
652  (40  L.  E.  A.  269). 

A  careful  examination  of  the  record  has  convinced  us 
of  defendant's  guilt,  and  that  he  richly  deserves  the  sentence 
imposed. — Affirmed. 


J.  K.  &  W.  H.  Gilcrest  Company  and  Others,  Ap- 
pellants, V.  The  City  of  Des  Moines,  and  the  Chi- 
cago, EocK  Island  &  Pacific  Railway  Company. 

Railroads:    obstruction    op    street:    nuisance:    equitable   reuef. 

1    The  custom  of  a  railway  company  of  permitting  its  trains  to 

stand  upon  its  tracks  across  an  intersecting  ^  public  street  for 

an    unreasonable    length    of   time    is    a    continuing    nuisance, 

Vol.  128  Ia.— 4 
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against  which  the  statute  of  limitations  will  not  run;  and 
equity  will  restrain  such  nuisance  even  though  an  ordinance 
of  the  city  authorizes  the  same,  as  certiorari  is  not  an  ex- 
clusive remedy,  nor  does  the  statute  making  it  a  criminal 
offense  to  obstruct  a  public  highway  afford  adequate  relief. 

Streets:    power  of  city  oveiu    A  city  holds  the  title  to  a  street  in 
2    trust  for  the  general  public,  and  may  grant  to  a  railway  com- 
pany the   right  to  use   a   street   intersection,   provided   such 
granted  right  does  not  destroy  the  public  use  of  the  same,  or 
amount  to  a  private  nuisance. 

Appeal  from  Polk  District  Court. —  Hon.  C.  A.  Bishop, 

Judge. 

Satueday,  March  11,  1905. 

Suit  in  equity  asking  that  certain  ordinances  of  the 
defendant  city  be  declared  void,  and  that  the  defendant 
railway  company  be  enjoined  from  acting  thereunder.  A 
demurrer  to  the  petition  was  sustained,  and  the  plaintiffs 
appeal. —  Reversed. 

Clark  &  McLaughlin,  for  appellants. 

Cmroll  Wright  and  John  I.  Dille,  for  the  railway  com- 
pany. 

No  appearance  for  the  city. 

Shbrwin,  C.  J. —  The  plaintiffs  are  the  owners  of 
real  property  located  between  Vine  and  Market  streets, 
west  of  the  river,  in  the  city  of  Des  Moines.  The  rail- 
way company's  tracks  run  east  and  west  on  Vine  street, 
crossing  Fourth  street  at  its  intersection  therewith.  Its  old 
depot  is  situated  in  the  angle  east  of  Fourth  and  north  of 
Vine  street,  and  its  present  passenger  station  is  immedi- 
ately west  of  Fourth  street,  opposite  the  old  one.  In  1875 
the  defendant  city  passed  an  ordinance  containing,  among 
others,  this  provision:     "That  for  and  on  account  of  the 
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consideration  hereinafter  mentioned  there  is  hereby  granted 
to  the  Chicago,  Eock  Island  &  Pacific  Railroad  Company 
the  right  to  occupy  West  Fourth  street,  at  its  intersection, 
with  Vine  street,  with  trains  or  cars:  provided,  no  train 
or  trains  of  cars  shall  be  allowed  to  remain  on  or  obstruct 
said  Fourth  street  at  said  intersection  to  exceed  thirty 
minutes  at  any  one  time."  In  1900  the  city  passed  an 
ordinance  containing  the  following  provision :  "  There  is- 
also  hereby  granted  to  said,  the  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  its  successors  and  assigns,  the 
right  to  construct  and  maintain  an  arch  over  West  Fourtii 
street  in  the  city  of  Des  Moines,  Iowa,  to  connect  the  sta- 
tion building  of  said  railway  company  erected  and  to  be 
erected  on  either  side  of  said  Fourth  street  as  hereinafter 
provided,  said  arch  to  be  constructed  to  clear  the  top  of 
the  curb  on  said  street  at  least  eighteen  feet;  there  is  ako 
hereby  granted  said  railway  company,  its  successors  and 
assigns,  the  right  to  construct  and  maintain  train  sheds 
over  its  tracks  between  West  Third  and  Fifth  streets,  on 
Vine  street,  said  sheds  to  be  constructed  so  as  not  to  impede 
travel  at  the  intersection  of  Vine  and  Fourth  streets  in 
said  city."  The  petition  alleges  that  these  ordinances  are 
illegal  and  void  —  the  first,  because  it  undertook  to  give 
the  railway  company  the  right  to  unnecessarily  and  un- 
reasonably obstruct  and  delay  public  travel  on  Fourth 
street,  by  permitting  its  trains  to  stand  thereon  an  unrea- 
sonable time;  and  the  second,  because  an  arch  and  train 
shed  over  said  street  will  be  a  public  and  private  nuisance, 
and  the  city  had  no  power  to  grant  the  company  such  right. 
The  petition  further  avers  that  Fourth  street  is  a  necessary 
way  to  the  plaintiffs'  property  and  the  business  conducted 
thereon,  and  that  an  obstruction  thereof  will  damage  them 
in  a  manner  not  common  to  the  general  public;  that  the 
railway  claims  the  right  under  the  ordinance  of  1875  to 
unnecessarily  and  unreasonably  stand  its  trains  on  and 
across  Fourth  street,  to  the  great  delay  of  the  public,  and 
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to  the  damage  of  the  plaintiffs.  An  injunction  was  asked, 
restraining  the  railway  company  from  permitting  its  trains 
.  to  stand  across  Fourth  street  to  the  injury  of  the  public 
and  the  plaintiffs,  and  restraining  it  from  building  an  arch 
or  tram  shed  over  said  street. 

The  demurrer  raised  many  questions  as  to  the  suffi- 
ciency of  the  petition,  and  was  sustained  generally.  The 
appellee,  however,  now  insists  on  only  four  of  the  points 
I.  railioads:       SO  raised.     Its  first  contention  is  that  the  pe- 

obstrucbon  of 

sa'nce-clSt'a-  ^^^^^^  attacjcs  the  Validity  of  the  ordinance  of 
bie  relief.  1875,  and  that  as  to  that  ordinance  the  action 
is  barred  by  the  statute  of  limitations.  The  petition  is 
peculiar,  in  that  it  neither  directly  alleges  that  the  appellee 
has  used  the  crossing  of  Fourth  street  as  authorized  by  the 
ordinance,  or  that  it  threatens  or  is  about  to  use  it. 
Enough  is  "alleged,  however,  from  which  it  may  be  in- 
ferred, perhaps,  that  at  the  time  the  action  was  com- 
menced it  was  so  using  it,  and  claiming  the  right  to  do  so 
under  said  ordinance.  Whether  the  appellee  had  obstructed 
the  crossing  for  30  minutes  at  a  time  during  the  existence 
of  the  ordinance  is  a  matter  of  little  moment,  so  far  as 
the  present  question  is  concerned,  for  the  reason  that  such 
acts  would  constitute  a  continuing  nuisance,  under  the  al- 
legations of  the  petition,  and  the  statute  of  limitations 
would  be  no  bar  to  an  action  to  restrain  a  continuance 
thereof  if  equity  may  be  invoked  to  determine  the  rights 
of  the  parties. 

If  it  be  true,  as  contended,  that  certiorari  is  the  ap- 
pellants' only  remedy,  then,  of  course,  the  plea  of  the  statute 
is  good.  But  certiorari  is  not  the  only  remedy  that  may  be 
resorted  to,  nor  does  the  statute  making  it  a  criminal  of- 
fense to  obstruct  a  public  highway  afford  such  a  complete 
remedy  as  to  deprive  equity  of  jurisdiction  in  the  matter, 
for,  while  it  is  ordinarily  true  that  the  powers  of  a  court 
of  chancery  may  not  be  used  to  restrain  the  commission 
of  a  crime,  such  is  not  always  the  rule,  and  one  of  the  clear 
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and  universal  exceptions  diereto  is  to  be  found  in  cases  of 
public  or  private  nuisances.  Clayton  County  v.  Herwig, 
100  Iowa,  631;  2  Story's  Equity,  223-228;  Bispham'a 
Prin.  of  Equity,  section  439;  1  High  on  Injunctions,  sec- 
tion 745.  The  ground  of  this  jurisdiction  is  the  ability 
of  courts  of  equity  to  give  more  complete  and  adequate  relief 
than  is  attainable  at  law,  and  to  prevent  irreparable  mis- 
chief and  vexatious  litigation.  In  this  case  it  is  manifest 
that,  if  the  appellants  are  compelled  to  resort  to  criminal 
proceedings,  they  may  not  secure  that  full  protection  which 
the  law  contemplates.  Bushnell  v,  Robeson,  62  Iowa,  546; 
Moore  v.  Railway  Compam/,  75  Iowa,  266. 

The  appellee  further  contends  that  the  fee  title  to 
streets  is  in  the  city,  that  it  holds  it  in  trust  for  the  general 
public,  that  it  may  exercise  such  trust  as  it  shall  deem 
proper,  and  that  a  court  of  equity  has  no 
*  poSS^of  power  to  inquire  into  the  reasonableness  of 
its  exercise  thereof;  the  exclusive  remedy  be- 
ing by  certiorari.  A  part  of  the  proposition  is  correct, 
for  it  is  true  that  the  title  to  the  streets  is  in  the  city,  and 
held  in  trust  for  the  public.  But  that  the  city  may  exercise 
the  trust  without  interference  from  the  courts  is  not  true, 
and  it  has  never  been  so  held  in  this  State.  On  the  con- 
trary, the  rule  is  well  settled  that  the  trust  is  not  only  for 
the  benefit  of  the  public,  but  that  the  city  may  not,  by  ordi- 
nance or  otherwise,  destroy  or  unnecessarily  or  unreasonably 
abridge  the  right  of  the  public  to  the  free  and  unobstructed 
use  of  the  streets.  City  of  Des  Moines  v.  Hall,  24 
Iowa,  234;  Haight  v.  City  of  Keokuk,  4  Iowa,  199; 
Toum  of  Spencer  v.  Andrew  &  McQueen,  82  Iowa,  14; 
Meyers  v.  C,  R.  I.  &  P.  R.  Co.  57  Iowa,  555 ;  Pettit  v. 
Grand  Junction,  119  Iowa,  352.  Cities  have  express  statu- 
tory power  to  grant  the  use  of  their  streets  for  railway 
purposes,  and  the  power  so  granted  carries  with  it  the  im- 
plied power  to  permit  temporary  and  not  unreasonable  use 
thereof  for  standing  trains.     But  under  this  power  the  city 
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may  not  entirely  destroy  the  public  use  of  the  street,  nor 
permit  such  use  thereof  as  shall  constitute  a  private  nui- 
sance; and  a  court  of  equity  has  jurisdiction  to  restrain 
the  continuance  of  either  a  public  or  private  nuisance.  See 
works  on  Equity  heretofore  cited:  Pettit  v.  Orand  Junc- 
tion, supra;  Gatch  v.  City  of  Des  Moines,  63  Iowa,  718; 
Brockmwn  v.  City  of  Creston,  79  Iowa,  687;  Des  Moines 
City  By.  Co.  v.  City  of  Des  Moines,  90  Iowa,  770 ;  Mofjitt 
V.  Brainard,  92  Iowa,  122;  McLacMan  v.  Town  of  Gray, 
105  Iowa,  269;  Meyers  v.  By.  Co.,  supra. 

We  therefore  reach  the  conclusion  that  the  demurrer 
relating  to  the  obstruction  of  Fourth  street  by  standing 
trains  should  have  been  overruled. 

The  petition  does  not  allege  that  an  arch  and  train 
shed  over  Fourth  street  at  its  intersection  with  Vine  will 
obstruct  the  street,  and  no  facts  are  stated  which  indicate 
that  such  structures  will  in  themselves  be  nuisances;  hence 
we  are  of  the  opinion  that  the  demurrer  to  this  branch  of 
the  case  was  properly  sustained.  Parmenter  v.  City  of 
Maaion,  113  Iowa,  297. 

For  the  error  pointed  out,  the  judgment  is  reversed. 

Bishop,  J.,  taking  no  part 


Ida  County  Savings  Bank,  Appellee,  v.  C.  J.  Seiden- 
STiCKEB  and  A.  F.  Kneppeb,  H.  A.  Kneppeb  and 
Mabgabet  Knbppeb,  as  executors  of  the  will  of  F.  C. 
Knepper,  deceased,  Appellants. 

Savings  banks:  cashier's  bond:  LiABiLrrv  of  sureties.  The  bond 
1  of  a  savings  bank  cashier  must  be  construed  in  connection 
with  the  terms  of  his  appointment,  and  if  his  election  to  the 
position  is  for  a  definite  period,  the  bond  ceases  to  be  eflFec- 
tive  on  the  expiration  of  the  term  and  the  sureties  thereon 
are  not  liable  for  his  defalcation  occurring  thereafter. 
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Account:    application  of  payments.    Payments  on  an  account,  in 
2    the  absence  of  an  agreement  or  direction  to  the  contrary,  will 
be  applied  to  the  satisfaction  of  those  items  of  charge  which 
are  earliest  in  point  of  time. 

Appeal  from  Ida  District  Court. —  Hon.  Z.  A.   Ch€BCH, 

Judge. 

Saturday,  March  11,  1905. 

Action  at  law  upon  a  bond  given  by  the  defendant 
Seidensticker  for  the  faithful  performance  of  his  duties 
HB  cashier  of  the  plaintiff  bank.  Judgment  for  plaintiff 
upon  a  directed  verdict,  and  the  defendant  surety  appeals. 
Since  the  appeal  v^as  taken,  the  surety  F.  C.  Knepper  has 
deceased,  and  his  representatives  have  been  substituted  as 
appellants. —  Reversed. 

M.  J.  Wade,  T, .  F.  Bevington,  and  J.  L.  Kennedy, 
for  appellants. 

Will  E.  Johnston-,  Wright  &  Call,  and  Hvhhard  £ 
Burgess,  for  appellee. 

Weaver,  J. —  In  the  year  1893  the  First  National 
Bank  of  Ida  Grove,  Iowa,  ceased  to  do  business,  and  trans- 
ferred its  assets  to  one  J.  T.  Hallam.  Soon  thereafter  Hal- 
lam,  who  had  been  conducting  a  private  bank,  united  with 
others  to  organize  the  plaintiff  bank,  himself  becoming  the 
owner  of  something  more  than  two-thirds  of  the  capital 
stock.  The  defendant  C.  J.  Seidensticker,  who  had  been 
employed  in  the  national  bank,  and  subsequently  by  Hal- 
lam in  his  private  bank,  became  the  plaintiff's  first  cashier, 
and  as  such  gave  the  bond  now  in  suit,  with  the  defendant 
F.  C.  Knepper  as  his  surety.  The  condition  of  the  bond 
is  in  the  following  words :  "  The  condition  of  this  bond! 
is  such  that.  Whereas,  the  said  Chas.  J.  Seidensticker  has 
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been  elected  cashier  of  the  Ida  County  Savings  Bank,  within 
Ida  Grove.  Now,  if  he  shall  well  and  truly  perform  the 
duties  of  the  office  of  cashier,  according  to  the  by-laws  of 
said  bank,  and  the  law  of  the  State  of  Iowa  governing 
savings  banks,  and  exercise  all  reasonable  care  and  dili- 
gence, and  the  preservation  and  lawful  disposal  of  all 
moneys,  books,  papers  and  securities  belonging  to  the  bank, 
then  the  bond  to  be  void,  otherwise  of  force  and  effect." 
At  the  beginning  of  each  bank  year  the  board  of  directors 
re-elected  the  cashier,  and  he  continued  in  the  position  until 
March,  1897,  when  he  absconded.  During  all  the  period 
of  Seidensticker's  service  in  this  capacity,  Ilallam,  who 
has  since  died,  was  the  president  and  the  active  superin- 
tendent or  managing  officer  of  the  bank.  On  November 
20,  1897,  the  plaintiff  brought  an  action  upon  said  bond, 
alleging  that,  in  violation  of  his  duties  as  cashier,  Seiden- 
sticker had  taken,  appropriated,  and  converted  to  his  own 
use  moneys  of  the  bank  to  the  aggregate  amount  of 
$7,959.41,  for  which  sum  judgment  was  demanded  agaipst 
him  and  his  surety.  The  surety  denies  liability  on  various 
grounds,  to  which  reference .  will  be  made  in  the  progress 
of  this  opinion.  A  reversal  of  the  judgment  entered  below 
upon  a  directed  verdict  is  claimed  upon  numerous  alleged 
errors. 

I.  The  first  question  to  be  considered  is  whether  the 
bond  sued  upon  created  a  continuing  obligation  upon  the 
surety  so  long  as  Seidensticker  might  be  retained  as  cash- 
1.  Savings  ier  of  the  bank,  or  is  to  be  limited  in  time  to 

banks:  cash-     ,^  i»         •  i  ^  •      ^  •  m 

ier'sbond;     the   tirst   vear   of   said   cashiers   service.     To 

liability  of  *^  ,  .      .  .  -  ■        - 

sureties.  propcrly  answer  this  inquiry,  reference  to  the 

statute  governing  savings  banks,  and  to  the  facts  and  cir- 
cumstances attending  the  giving  of  the  bond,  becomes  nec- 
essary. 

The  statute  invests  savings  banks  with  the  power  to 
appoint  such  officers,  agents,  and  employes  as  the  business 
transacted  by  them  may  require.     Code,  section  1844.     It 
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also  provides  for  the  annual  election  of  a  board  of  directors 
(section  1846),  and  makes  it  the  duty  of  such  board  at 
their  first  meeting,  and  as  often  thereafter  as  the  by-laws 
require,  to  elect  from  their  own  number  a  president  and 
vice  president  for  the  ensuing  year,  and  appoint  a  treasurer 
or  cashier  and  such  other  officers  and  employes  as  may  be 
required,  who  shall  hold  their  oflSce  during  the  pleasure 
of  the  board,  and  give  such  security  for  the  performance  of 
their  duties  as  may  be  required  of  them  by  the  by-laws 
(section  1845).  The  by-laws  of  the  plaintiff  bank,  as  of- 
fered in  evidence,  repeat  in  substance  the  statutory  pro- 
vision above  cited,  and  provide  in  general  terms  that  the 
president,  cashier,  and  employes  of  the  bank  shall  give 
bonds  in  such  sums,  with  sureties,  as  the  board  of  directors 
shall  approve.  The  board  is  also  given  power  by  a  ma- 
jority vote  to  remove  at  any  time  any  or  all  of  the  officers 
or  employes  and  appoint  others  in  their  stead.  In  actual 
practice  the  board  adopted  the  plan  of  electing  or  appoint- 
ing the  cashier  annually  at  the  time  of  the  regular  annual 
election  of  president  and  vice  president.  The  records  of 
the  corporation  show  that  the  first  regular  meeting  of  the 
board  of  directors  was  held  on  May  30,  1893,  and  that 
Charles  J.  Seidensticker  waa  "  appointed  cashier  until  the 
next  annual  election."  At  the  same  meeting  it  was  voted 
that  the  president  be  required  to  give  bond  in  the  sum 
of  $50,000,  and  the  cashier  in  the  sum  of  $10,000,  to  be 
approved  by  the  board.  The  cashier's  salary  was  at  the 
same  time  fixed  at  $1,000  per  year  until  further  ordered. 
The  second  annual  meeting  occurred  on  May  31,  1894. 
The  record  of  this  meeting  recites  that  a  motion  that  Charles 
J.  Seidensticker  "be  elected  cashier  for  the  next  year" 
was  carried.  At  the  third  annual  meeting,  held  June  4, 
1895,  it  is  recorded  that  a  motion  that  "  Charles  J.  Seiden- 
sticker be  appointed  cashier  for  the  ensuing  year"  was 
carried,  and  that  his  salary  was  fixed  at  $840  per  year. 
Ko  record  seems  to  have  been  preserved  of  the  annual  meet- 
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ing  of  the  year  1896.  Seidensticker  testifies  that  such  a 
meeting  was  held  and  he  was  again  reappointed  for  the 
ensuing  year,  and  this  is  not  disputed.  These  four  suc- 
cessive appointments  cover  the  entire  period  of  the  cashier's 
service.  The  bond  in  suit  was  executed  after  the  first  elec- 
tion, and  was  approved  and  accepted  by  the  board  of  di- 
rectors about  June  27,  1893.  It  was  never  renewed,  nor 
was  any  other  bond  or  security  for  the  performance  of  his 
duties  ever  required  of  the  cashier,  while  he  remained  in 
the  bank's  service.  It  is  the  contention  of  the  surety  that  the 
bond  is  to  be  construed  with  reference  to  the  term  of  the 
appointment  or  election  of  Seidensticker  to  the  office  of 
cashier.  In  other  words,  the  proposition  is  that,  Seiden- 
sticker having  been  appointed  to  serve  in  that  capacity  for 
the  period  of  one  year,  subject,  of  course,  to  the  reserved 
right  or  power  of  the  board  of  directors  to  remove  him 
at  an  earlier  date,  the  bond  given  to  secure  his  faithful 
discharge  of  the  duties  of  his  office  will  not  operate  to 
bind  the  sureties  for  defalcations  occurring  after  the  ex- 
piration of  such  term  and  under  another  and  different  ap- 
pointment. The  question  is  one  upon  which  there  is  some 
apparent  confusion  in  the  cases,  but,  when  closely  exam- 
ined, the  want  of  harmony  is  apparent  rather  than  reaL 

It  is  elementary  that  a  surety,  especially  one  who  as- 
sumes that  relation  as  a  mere  matter  of  accommodation 
to  one  or  both  of  the  principal  parties,  is  entitled  to  rely 
upon  the  strict  terms  of  his  contract,  and  his  liability  will 
not  be  extended  or  enlarged  by  implication.  Miller  v. 
Stewart,  9  Wheat.  680,  6  L.  Ed.  189.  It  is  equally  well 
settled  that,  in  the  absence  of  stipulations  making  the  con- 
trary intention  clearly  and  unequivocally  apparent,  the  ob- 
ligation of  a  surety  upon  an  official  bond  does  not  extend 
beyond  the  term  or  period  of  service  to  which  such  officer 
had  been  appointed  or  elected  when  the  bond  was  giveiL 
Wapello  Co,  v.  Bigham,  10  Iowa,  40;  Fresno  Co.  v.  Allen, 
67  Cal.  505  (8  Pac.  Rep.  59) ;  South  Carolina  Society  v. 
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Johnson,  10  Am.  Dec.  644;  Chelmsford  Co.  v.  Demarest, 
7  Gray,  1 ;  Moss  v.  State,  10  Mo.  338  (47  Am.  Dec.  116) ; 
Bigelow  v.  Bridge,  8  Mass.  275.  But  ^ere  is  a  class  of 
eases  in  which  the  application  of  the  last-mentioned  rule 
has  given  rise  to  differences  of  opinion.  They  relate  gen- 
erally speaking  to  officers  for  whom  the  law  which  author- 
izes their  appointment  has  fixed  no  definite  term  of  service, 
and  are  removable  at  any  time  at  the  pleasure  of  the  ap- 
pointing power,  but  are  nevertheless  appointed  and  reap- 
pointed to  successive  definite  terms,  as  was  done  in  the  case 
at  bar.  A  line  of  decisions  is  to  be  found  which  appear 
to  hold  with  more  or  less  strictness  that  a  bond  given  by 
such  officer  upon  his  first  appointment  is  a  continuing  ob- 
ligation upon  the  surety,  unless  the  contrary  intention  is 
clearly  manifest. in  the  terms  of  the  instrument  The  case 
most  often  cited  in  support  of  this  holding  is  Amherst  Bank 
V.  Root,  2  Mete.  (Mass.)  522;  which  was  an  action  upon 
a  cashier's  bond.  The  statute  of  Massachusetts  at  that 
time  authorized  the  board  of  bank  directors  to  appoint  a 
cashier  and  other  officers,  who  should  "  retain  their  places 
until  removed  therefrom  or  others  are  appointed  in  their 
stead."  The  defendant  Eoot  was  appointed  cashier  from 
year  to  year  for  several  years,  but  gave  no  bond,  save  the 
one  made  to  the  bank  upon  his  original  appointment  That 
bond  recited  generally  that  Root  had  been  appointed  cash- 
ier, and  was  conditioned  upon  his  faithful  performance  of 
the  duties  of  the  position.  The  sureties  were  directors  of 
the  bank.  It  was  held  by  a  divided  court  that  an  action 
would  lie  upon  the  bond  for  the  cashier's  default,  which 
occurred  in  the  later  years  of  service.  The  majority 
opinion  concedes  the  general  rule  that  the  bond  of  an  of- 
ficer appointed  for  a  fixed  or  limited  term  imposes  no  ob- 
ligation on  the  surety  for  the  conduct  of  his  principal  under 
a  reappointment,  but  gives  controlling  force  to  the  statute 
providing  that  a  cashier  "  shall  retain  his  office  until  re- 
moved therefrom,"  and  shall  give  bond  "  conditioned  for 
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the  faithful  performance  of  the  duties  of  his  office."  "  This 
provision,"  the  opinion  says,  "  regulates  the  office  of  cashier, 
and  fixes  the  term  by  which  it  is  held,"  and  upon  this 
theory  of  the  effect  of  the  enactment  it  was  decided  that 
the  bond  must  be  held  to  have  been  given  to  cover  the 
entire  time  of  the  cashier's  service  until  he  should  be  "  re- 
moved "  or  another  be  "  appointed  in  his  place." 

Even  if  we  accept  this  construction  as  correct,  we 
think  our  statute,  which  provides  that  the  cashier  shall 
hold  his  office  "  at  the  pleasure  of  the  board,"  is  not  the 
equivalent  of  the  Massachusetts  act.  A  statute  which  un- 
equivocally gives  the  cashier  the  right  to  retain  his  office 
until  removed  may,  without  violence  to  the  meaning  of 
these  words,  be  held  to  imply  an  absence  of  authority  in 
the  board  of  directors  to  require  an  annual  appointment 
or  reappointment  of  a  cashier  whose  services  are  found 
to  be  satisfactory,  while  a  provision  that  he  shall  hold  his 
office  at  "  the  pleasure  of  the  board "  does  not  have  that 
obvious  effect  It  is  a  fair  construction  of  this  provision 
to  say  that,  while  retaining  the  right  to  remove  him  at 
any  time,  the  board  may  properly  pursue  the  plan  of  ap- 
pointing or  employing  a  cashier  for  a  year  at  a  time,  and 
make  the  annual  reappointment  a  condition  precedent  to 
his  right  to  continue  in  such  position. 

That  the  majority  opinion  in  Amherst  Bank  v.  Root 
is  made  to  turn  upon  the  construction  of  the  local  statute 
has  been  distinctly  held  by  the  Massachusetts  court  in 
Richardson  School  Fund  v.  Dean,  130  Mass.  242.  In  that 
case  the  charter  of  a  corporation  provided  that  its  trustees 
should  be  chosen  for  a  period  of  three  years,  and  that  other 
officers  should  be  appointed  as  the  by-laws  might  provide. 
No  by-laws  were  adopted,  or,  at  least,  none  appear  in  the 
record ;  but  it  was  shown  that  "  by  the  uniform  practice  "  of 
the  corporation  its  treasurer  had  been,  chosen  at  regular 
triennial  elections  "  for  the  ensuing  term  of  three  years," 
TJnder  these  circumstances  it  was  held  that  the  bond  given 
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by  the  treasurer  under  his  first  appointment,  though  not 
containing  any  express  time  limit  to  its  operation,  was 
not  a  continuing  obligation,  and  did  not  bind  the  surety 
for  defalcations  occurring  after  the  expiration  of  the  first 
term  of  three  years.  The  same  construction  is  placed  upon 
Amherst  Bank  v.  Root  in  Welch  v.  Seymour,  28  Gonn. 
394,  Chelmsford  Co.  v.  Demarest,  7  Gray,  1,  and  Barik 
17.  BAggs,  69  Vt.  12,  37  Atl.  Eep.  231,  37  L.  K.  A.  845, 
60  Am.  St.  Rep.  922.  The  case  of  Exeter  Bank  v.  Rogers, 
7  'N.  II.  21,  is  somewhat  less  in  point  than  the  Eoot  case. 
While,  under  the  peculiar  circumstances  there  disclosed, 
the  bond  was  held  to  continue  through  a  long  series  of 
years,  the  opinion  appears,  impliedly  at  least,  to  except 
from  the  rule  there  approved  cases  of  the  character  of  the 
one  before  us.  It  says  that  "when  an  office  is  held  at 
the  will  of  those  who  make  the  appointment^  and  is  not  lim- 
ited to  any  certain  term,  then  the  bond  is  presumed  to  be 
intended,  if  nothing  appear  to  the  contrary,  to  cover  all 
the  time  the  person  appointed  shall  continue  in  office  under 
the  appointment."  As  the  cashier  in  the  present  case,  though 
holding  at  the  will  of  the  directors,  nevertheless  held  by 
an  "  appointment  limited  to  a  certain  term,"  it  would  seem 
to  follow  that  his  bond  given  upon  such  appointment  is 
not  within  the  rule  of  the  New  Hampshire  precedent. 

Of  the  other  cases  cited  by  the  appellee  in  this  con- 
nection, we  will  speak  only  of  Westervelt  v.  Mohrenstecher, 
76  Fed.  118,  22  G.  G.  A.  93,  34  L.  R  A.  477,  which 
was  an  action  upon  the  bond  of  the  cashier  of  a  national 
bank.  It  was  there  decided  that  the  annual  re-election  of 
the  cashier  did  not  operate  to  terminate  the  obligation  of 
his  bond  given  at  the  time  of  his  first  appointment.  This 
holding  was  based  in  part  upon  the  Act  of  Gongress  which 
makes  the  duration  of  service  of  bank  officers  indefinite 
and  subject  to  be  terminated  at  the  will  of  the  directors, 
and  in  part  upon  the  peculiar  language  of  the  bond,  which 
was  expressly  conditioned  for  the  faithful  performance  of 
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duty  by  the  cashier  "  for  and  during  all  time  he  shall 
hold  the  oflSce  of  cashier  of  the  said  bank."  This,  it  will 
be  noted,  is  a  much  broader  and  more  sweeping  obligation 
than  is  expressed  in  the  bond  in  suit.  It  may  also  be  said, 
with  reference  to  the  last-cited  case,  that  it  seems,  in  ar- 
gument, to  carry  the  idea  of  the  continued  obligation  of 
the  surety  upon  such  bonds  beyond  the  limit  expressed 
in  any  of  the  other  precedents  called  to  our  attention.  In 
an  action  upon  a  similar  bond  the  Vermont  court  care- 
fully reviews  the  authorities  and  reaches  the  opposite  con- 
clusion. Speaking  of  the  annual  election  of  an  officer  who 
is  subject  to  removal  or  displacement  at  the  will  of  the 
appointing  power,  the  opinion  well  says: 

The  provision  that  an  officer  tfiay  be  dismissed  at  pleas- 
ure can  apply  as  well  to  an  appointment  limited  to  a  given 
time  as  to  an  appointment  to  an  indefinite  period.  It  does 
not  impliedly  prohibit  the  fixing  of  a  time  beyond  which 
the  appointment  shall  not  extend.  Its  effect  is  simply  that 
the  appointment,  however  made,  shall  be  terminated  at  the' 
pleasure  of  the  appointing  power.  An  appointment  may 
be  made  which,  if  not  previously  terminated  by  the  action 
of  the  board  of  directors,  will  continue  for  the  period  desig- 
nated and  expire  by  its  own  limitation.  There  is  nothing  in 
the  statute  which  requires  us  to  hold  that  this  surety  con- 
tracted with  reference  to  an  unlimited  period  when  the  ap- 
pointment was  in  terms  for  a  specified  time.  The  cashier's 
re-election  was  something  more  than  a  meaningless  expres- 
sion of  the  pleasure  of  the  directors ;  it  was  the  filling  of  a 
vacancy  occasioned  by  the  limitation  of  their  previous  ap- 
pointment 

It  is  difficult  to  avoid  the  force  and  justice  of  this 
reasoning.  It  finds  support  also  in  the  following  cases: 
O'Brien  v.  Mnrphy,  175  Mass.  255  (56  N.  E.  283,  78  Am. 
St.  Hep.  487);  Bigelow  v.  Bridge,  8  Mass.  275;  Union 
Co,  Sav.  Inst  v.  Ostrander,  163  K  Y.  430  (57  N.  E. 
627)  ;  Moss  v.  State,  47  Am.  Dec.  116;  Bank  v.  Hunt,  72 
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Mo.  597  (37  Am.  Rep.  449);  South  Carolina  Sot^iety  v. 
Johnson^  10  Am.  Dec.  644;  Mutual  Loan  &  Building  Ass'n 
V.  Price,  16  Fla.  204  (26  Am.  Hep.  703) ;  Treasurer  v. 
Mann,  34  Vt  371  (80^  Anv  Dec.  688)  ;  Citizens'  Loan  Ass'n 
V.  Nugent,  40  N.  J.  Law,  215  (29  Am.  Rep.  230) ;  War- 
dens V.  Bostwick,  5  B.  &  P.  175;  Kilson  v.  Julian,  4 
E.  &  B.  853 ;  Liverpool  W.  Co.  v.  Atkinson,  6  East  507 ; 
Arlington  v.  Merrick,  2  Saund.  403;  Peppin  v.  Cooper, 
2  B.  &  A.  431;  Theobold  on  Principal  &  Surety,  section 
82;  M.  &  M.  Co.  v.  0.  F.  Hall  Ass'n,  48  Pa.  446;  Curling 
V.  Chalkeen,  3  M.  &  S.  502. 

Few,  if  any,  of  these  cases  are  quite  parallel  in  their 
facts  with  the  one  we  are  considering,  but  they  amply 
sustain  the  rule,  to  which  we  adhere,  that  a  cashier's  bond 
which  does  not  expressly  limit  the  period  of  its  operation 
must  be  read  in  connection  with  the  terms  of  the  appoint- 
ment under  which  such  cashier  holds  his  oflSce,  and,  if 
such  appointment  be  for  a  definite  period,  the  bond  ceases 
to  be  effective  upon  the  expiration  of  the  term  so  designated. 
The  reasoning  upon  which  this  rule* is  based  seems  to  be 
sound,  and  the  rule  itself  places  an  undue  burden  upon 
no  one.  He  who  is  requested  to  become  surety  upon  the 
bond  of  a  neighbor  or  friend  who  has  been  made  cashier 
of  a  bank  under  an  appointment  expiring  in  one  year  or 
other  short  period  may  willingly  do  so  where  he  would 
very  reasonably  refuse  to  assume  an  obligation  which 
might  continue  for  a  lifetime.  Before  assuming  the  obli- 
gation, the  surety  may  reasonably  inquire  as  to  the  time 
and  terms  of  his  principal's  appointment,  and  rely  upon 
the  actions  of  the  corporation  in  that  respect.  To  hold 
otherwise  is  to  set  a  trap  for  the  unwary.  Says  Chancellor 
Kent: 

It  is  a  well-settled  rule,  both  at  law  and  in  equity,  that 
a  surety  is  not  bound  beyond  the  present  terms  of  his  con- 
tract.    This  rule  is  founded  upon  the  most  cogent  and  salu- 
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tary  principles  of  public  policy  and  justice.  In  the  com- 
plicated transactions  of  civil  life  the  aid  of  one  friend  to 
another  in  the  character  of  surety  or  bail  becomes  requisite 
at  every  step.  Without  these  constant  acts  of  mutual  kind- 
ness and  assistance,  the  course  t>{  business  and  commerce 
would  be  prodigiously  impeded  and  disturbed.  It  becomes, 
then,  excessively  important  to  have  the  rule  established  that 
a  surety  is  never  to  be  implicated  beyond  his  engagement. 

Believing,  as  we  do,  that  the  engagement  of  the 
surety  in  this  case  must  be  measured  by  the  terms 
of  the  appointment  under  which  the  cashier  was  serving 
at  the  date  of  the  bond,  we  are  constrained  to  hold  that 
the  appellants  cannot  be  made  liable  for  defalcations  of 
Seidensticker  occurring  after  his  first  re-election. 

II.     The  plaintiff's  itemized  statement  of  the  account 

of  moneys  alleged  to  have  been  converted  by  Seidensticker 

begins  under  date  of  April  24,  1894,  and  continues  from 

day  to  day,  or,  at  least,  at  very  frequent  in- 

'  plication  of      tcrvals,  Until  the  close  of  his  service  as  cashier 

paymen  a.         .^  ^j^^  ^^^^  1807.     Indeed,  there  seems  to  have 

been  little  or  "no  concealment  of  the  fact  that  he  was  using 
moneys  drawn  from  the  bank,  the  items  being  from  time 
to  time  charged  to  him  on  the  books  of  the  bank,  and  the 
account  credited  with  occasional  payments  or  deposits,  and 
by  notes  given  in  settlement  of  his  overdrafts.  Under  the 
rule  which  we  have  approved  in  the  preceding  paragraph 
of  this  opinion,  the  surety  upon  the  bond  in  suit  was  not 
chargeable  with  liability  for  any  of  the  alleged  wrongful 
conversions  or  overdrafts  of  the  cashier  after  his  first  re- 
election, on  or  about  June  1,  1894.  During  this  period 
of  about  five  weeks  the  items  charged  against  the  cashier 
aggregate  a  comparatively  small  sum.  On  the  other  hand, 
during  the  time  the  account  set  up  by  the  plaintiff  was 
accumulating,  Seidensticker  became  entitled  to  be  and  is 
credited  in  said  itemized  statement  with  considerable  sums 
of  money  for  wages  earned  and  for  payments  and  deposits 
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made,  which,  if  applied  to  the  extinguishment  of  the  claims 
against  him  according  to  priority  of  time  in  respect  to  the 
dates  of  their  creation,  much  more  than  satisfy  any  demand 
which  otherwise  could  be  rightfully  asserted  upon  the  bond. 
That  the  payments  arid  credits,  in  the  absence  of  any  agree- 
ment or  direction  for  their  application  elsewhere,  should  be 
used  for  the  satisfaction  of  those  items  or  claims  which 
are  earliest  in  point  of  time,  see  Allen  v.  Broxvn,  39  Iowa, 
330,  and  the  numerous  authorities  cited  in  volume  2,  Am. 
and  Eng.  Ency.  I^w  (2d  Ed.)  462.  Such  application 
being  made  and  the  surety's  liability  being  limited  to  the 
term  or  period  for  which  the  cashier  was  first  elected,  there 
is  confessedly  nothing  upon  which  to  base  a  recovery  by 
the  plaintiff. 

This  conclusion  renders  it  unnecessary  for  us  to  enter 
upon  a  consideration  of  the  many  other  interesting  ques- 
tions which  have  been  argued  by  counsel. 

For  the  reasons  stated,  the  judgment  of  the  district 
court  is  reversed. 


L.  E.  Steele  v.  C.  H.  Crabtree,  Appellant 

Objection  to  submission  of  cause.  Where  a  cause  has  been  sub- 
mitted to  the  jury  on  the  issues  presented  by  the  pleadings 
and  on  the  theory  on  which  it  was  tried,  it  is  too  late  to 
contend  for  the  hrst  time  on  appeal  that  it  should  have  been 
submitted  on  a  different  theory. 

Appeal  from  Wright  District  Court —  Hon.  W.  D.  Evans, 

Judge. 

Monday,  Makch  13,  1905. 

Suit  to  recover  the  value  of  real  and  personal  property 
transferred  to  *he  defendant  in  exchange  for  other  prop- 
erty. Verdict  and  judgment  for  the  plaintiff.  The  de- 
fendant appeals. —  Affirmed. 

Vol.  128  Ta.— 5 
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Bead  &  Bead,  for  appellant. 

Carr,  Hewitt,  Parker  &  Wright,  for  appellee. 

Sherwin,   C.   J. —  The   plaintiff  and   the  defendant, 
acting  for  himself  and  as  the  alleged  agent  of  A.  W.  and 
Orpha  J.  Odell,  entered  into  a  written  contract  whereby 
the  plaintiff  agreed  to  transfer  to  the  defendant  and  the 
Odells  a  house  and  lot  and  certain  personal  property  in 
exchange  for  specified  interests  in  certain  lands  and  personal 
property  in  South  Dakota.     The  plaintiff^s  real  property 
•'was  deeded  to  Crabtree,   and  the  personal  property  was 
either  delivered  to  him  or  to  him  and  Odell  and  it  was 
by  him  or  them  sold  and  delivered  to  the  Baker  Quarry 
Company,  of  which  they  were  in  control,  in  exchange  fop 
its  stock.     At  the  time  the  contract  was  made  Crabtree  had 
no  title  to  any  of  the  land  that  he  had  agreed  to  convey 
an  interest  in,  some  640  acres ;  nor  did  he  ever  acquire  such 
title.     After  the  plaintiff  had  made  delivery  of  his  prop- 
erty, and  pending  an  adjustment  of  the  affairs  of  the  Baker 
Quarry   Company,   the   company  issued   16   shares  of  its 
stock  to  the  plaintiff,  to  be  held  by  her  as  security  for  her 
property  until  she  was  paid  therefor  according  to  the  terms 
of  the  contract.     She  was  also  given  a  mortgage  on  the 
personal  property  that  she  had  delivered  to  Crabtree.     The 
mortgage  she  afterwards  foreclosed,  and  the  stock  she  re- 
turned to  the  Baker  Company. 

The  plantiff  sued  originally  for  damages  for  breach  of 
contract,  and  the  defendant  answered  thereto,  admitting 
the  execution  of  the  contract,  and  the  receipt  of  a  part  of 
the  plaintiff's  property,  and  alleging  the  delivery  of  the 
stock  of  the  quarry  company  to  her,  and  the  execution  of 
the  mortgage  and  sale  of  the  property  thereunder,  and 
asking  that  the  value  of  the  stock  and  the  amount  received 
on  the  sale  of  the  property  under  the  mortgage  be  credited 
to  him  on  any  sum  found  due  the  plaintiff  on  the  purchase 
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price  or  value  of  the  property  delivered  to  him.  After- 
wards, and  before  the  trial,  the  plaintiff  amended  her  peti- 
tkm,  alleging  that  the  defendant  had  failed  and  refused 
to  perform  his  contract,  and  that  she  then  elected  to  con- 
sider it  rescinded,  and  to  recover  the  value  of  the  property 
conveyed  by  her.  Thereupon  the  defendant  filed  an 
amendment  to  his  answer,  in  which  he  denied  generally  the 
allegations  of  the  amendment  to  the  petition,  and  pleaded 
as  a  partial  defense  thereto  the  receipt  by  the  plaintiff  of 
the  stock  of  the  quarry  company  and  the  monej^  received 
from  the  sale  of  the  personal  property. 

The  case  was  tried  on  the  theory  that  the  only  issues 
therein  were  the  amount  of  plaintiff^s  recovery  and 
whether  the  suit  had  been  prematurely  brought.  No  ques- 
tion was  made  as  to  the  right  of  the  plaintiff  to  treat  the 
contract  as  rescinded,  and  to  recover  the  value  of  the  prop- 
erty, and  she  had  judgment  therefor,  less  $1,600,  the  face 
value  of  the  16  shares  of  stock  that  had  been  delivered  to 
her,  and  afterwards  returned,  and  which  were  probably  not 
worth  a  dollar,  and  less  $400  received  from  the  sale  of 
the  personal  property.  The  appellant  contends  that  the 
court  erred  in  treating  .the  action  as  one  to  recover  the  value 
of  the  property  and  in  instructing  and  permitting  the  jury 
to  find  a  rescission  of  the  contract  The  court  submitted 
to  the  jury,  however,  the  precise  issue  that  was  presented 
by  the  pleadings,  and  in  fact  tried,  and  it  is  now  too  late 
to  say  that  the  case  should  have  been  submitted  on  a  differ- 
ent theory.  Moloney  v.  By.  Co.,  95  Iowa,  255;  Wisconsin 
Lumber  Co.  v.  Telephone  Co.,  127  Iowa,  350;  Beach  v. 
Wakefield,  107  Iowa,  567.  The  record  in  fact  shows  that 
the  plaintiff  had  returned  the  worthless  quarry  stock  before 
she  brought  this  suit,  and  only  retained  the  money  received 
from  the  personal  property.  The  appellant  has  therefore 
been  allowed  a  credit  of  $1,600  ipore  than  he  was  entitled 
to,  and  for  every  dollar  tihat  he  asked.  By  this  record  he 
is  bound,  and  the  judgment  is  affirmed. 


Digitized  by  LjOOQIC 


68  MosHEB  V.  McDonald  &  Co.        [128  Iowa 


128       68 

}^    ^^^  Maud  Mosheb  and  L.  L.  Mosheb,  v.  McDonald  &  Co., 

ET  AL.,   and  C.   F.   France,   Appellant 

Jurisdiction:    presumption  as  to  service.    Parol  evidence  of  a  de- 

1  fendant  and  others  that  he  was  absent  from  the  state  at  the 
time  the  return  on  the  original  notice  shows  service  to  have 
been  made,  is  held  insufficient  to  overcome  the  presumption  in 
favor  of  the  regularity  of  the  return  and  the  recitals  of  service 
contained  in  the  decree. 

Judgments:    assignment:    evidence.    Evidence  reviewed  and  held 

2  sufficient  to  show  an  assignment  of  the  judgment,  enforce- 
ment of  which  is  sought  to  be  restrained,  to  one  of  the  plain- 
tiflfs. 

Judgments:    action  to  restrain  enforcement:     proof.    To  restrain 

3  the  enforcement  of  a  default  judgment  on  the  ground  that  it  is 
void  for  want  of  service,  plaintiff  need  not  plead  and  prove 
a^  valid  defense  to  the  action  in  which  the  judgment  was 
rendered. 

Appeal  from  Folk  District  Covrt. —  Hon.  James  A.  Howe, 

Judge. 

Wednesday,  March.  15,  1905. 

Action  to  restrain  the  enforcement  of  a  judgment 
Decree  for  plaintiff,  and  defendant  C.  F.  France  appeals. 
—  Afjfirmed. 

A.  A.  McOarry  and  George  B,  France,  for  appellant 

Bormn,  Brockett  &  Weldy,  for  appellees. 

McClain,  J. —  In  1875  a  judgment  was  rendered  by 
default,  in  the  district  court  of  Polk  county,  in  favor  of 
McDonald  &  Co.  against  Lemuel  Mosher  (or  L.  L.  Mosher, 
as  he  is  named  in  these  proceedings),  on  a  promissory  note 
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for  $300,  with  interest  and  costs.  In  1892  defendant 
France  made  some  effort  to  induce  Mosher  to  pay  this  judg- 
ment, but,  failing,  he  caused  execution  to  issue,  claiming 
to  be  the  owner  under  assignment  from  the  trustees  of  Mc^ 
Donald  &  Co.,  who  had  become  insolvent.  In  1893  L.  L. 
Mosher  brought  action  against  McDonald  &  Co.,  by  publi- 
cation, to  restrain  the  enforcement  of  the  judgment,  on 
the  ground  that  no  service  was  had  on  him  of  the  original 
notice  in  the  action  in  which  the  judgment  was  rendered. 
The  subsequent  history  of  this  proceeding  by  L.  L.  Mosher 
against  McDonald  &  Co.  is  complicated,  and  there  were 
collateral  proceedings  instituted  in  connection  with  the  con- 
tinuing attempts  of  France  to  enforce  payment  of  the  judg- 
ment, which  need  not  be  explained  in  detail.  But  in  1901 
Maud  Mosher,  wife  of  L.  L.  Mosher,  joined  him  with  her 
in  an  action  against  McDonald  &  Co.  and  many  other  de- 
fendants, among  them  C.  F.  France,  to  restrain  a  sheriff^s 
sale,  under  the  original  judgment,  of  certain  real  estate  as 
that  of  her  husband,  which  in  fact  belonged  to  her.  With 
this  action  a  continuation  in  some  form  of  the  proceedings 
in  the  prior  injunction  suit  of  L.  L.  Mosher  against  McDon- 
ald &  Co.  was  consolidated,  and  by  the  decree  appealed 
from,  which  was  rendered  in  this  consolidated  action,  the 
original  judgment  was  canceled,  set  aside,  and  adjudged 
void,  and  further  proceedings  therein  perpetually  enjoined. 
Several  questions  of  fact  were  involved  in  the  issues  tried, 
but,  in  the  view  we  take  of  the  case,  only  two  of  these  need 
be  considered. 

I.  Plaintiff  sought  to  overcome  the  presumption  in 
favor  of  the  jurisdiction  of  the  court  rendering  the  original 
judgment  against  Lemuel  Mosher  by  evidence  which  tended 

to  show  that  he  was  never  served  with  notice 
*  pJSrtSi'^on'^'    of  the   action,   but  as   against  the  recital  of 

personal  notice  in  the  judgment  itself  and  the 
sheriff^s  return,  which  was  introduced  in  evidence,  showing, 
such  service,  we  think  the  evidence  introduced  was  not  suffi- 
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cient  to  make  out  a  case  for  plaintiffs.  The  return  pur- 
ported to  be  made  for  the  sheriff  by  one  John  Burkett, 
deputy,  and  the  sheriff  testified  that  Burkett  was  his  deputy 
at  that  time,  that  the  return  was  filled  out  in  his  (the  sher^ 
iff's)  own  handwriting,  and  that  the  signature  was  in  the 
handwriting  of  Burkett  The  presumption  in  favor  of  the 
recital,  of  the  judgment  record,  and  regularity  of  official 
action  are  not  overcome,  in  our  judgment,  by  the  parol 
evidence  of  Mosher  and  others  that  he  was  absent  from  the 
State  at  the  time  the  return  shows  service  to  have  been 
made.  Ketchum  v.  White,  72  Iowa,  193 ;  Wyland  v.  Frost, 
75  Iowa,  209 ;  Squires  v.  Jeffrey,  101  Iowa,  676 ;  Famsley 
V.  Stillwell,  107  Iowa,  631;  Shehan  v.  Stuart,  117  Iowa, 
207. 

The  fact  that  no  official  record  was  introduced  showing 
Burkett's  appointment  is  not  controlling.  He  was,  at  least, 
a  de  facto  officer,  and,  that  being  shown,  the  presimiption 
of  regularity  attaches  with  reference  to  his  acts. 

II.     Evidence  was   introduced   for  plaintiffs   tending 

to  show  that,  when  France  first  sought  to  induce  Mosher 

to  pay  this  judgment^  an  arrangement  was  made  by  which 

the  judgment  was  by  written  assignment  trans- 

'  asaignment;      ferrcd  to  Mrs.  MoshcF  for  a  consideration  paid 

evidence.  .       ,  n     t  ^ 

by  her.  It  would  not  be  profitable  to  go  mto 
the  details  of  this  evidence.  It  is  sufficient  to  say  that  the 
testimony  of  Mosher  and  his  wife  that  such  an  assignment 
was  made  is  corroborated  with  more  or  less  definiteness  by 
the  testimony  of  other  witnesses  who  were  present,  and  by 
circumstances  which  are  established.  The  denial  by  France 
that  there  was  any  such  transfer  is  supported  by  his  testi- 
mony alone.  It  must  be  conceded  that  the  transaction,  as 
testified  to  by  the  Moshers,  was  peculiar,  and  that  it  is  a 
subject  of  unfavorable  comment  that  the  assignment  was 
never  set  up  or  relied  upon,  as  against  the  repeated  efforts 
by  France  to  enforce  the  judgment,  until  the  evidence  of 
such  assignment  was  introduced  on  the  trial  of  the  present 
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case.  But  Mosher  was  at  all  times  protesting  that  the  judg- 
ment was  void  from  the  beginning,  and  Mrs.  Mosher  was 
not  a  party  to  any  of  the  proceedings  until  she  joined  her 
husband  with  her  in  the  last  suit,  in  which  it  was  sufficiently 
alleged,  not  only  that  the  judgment  was  void,  but  also,  as 
an  independent  fact,  that  France  had  no  interest  in  it  We 
conclude,  on  the  whole,  that  an  assignment  of  the  judg- 
ment to  Mrs.  Mosher  was  substantiated  by  a  decided  pre- 
ponderance of  the  evidence. 

III.  Counsel  for  appellant  raise  the  point  for  the 
first  time  in  oral  argument  in  this  court  that  the  pleadings 
for  the  plaintiffs  do  not  show  a  cause  of  action,  in  that  it 
8.  juBGMEHTs:      Is   uowhore   alleged    that   plaintiffs   have   any 

fuaiS  en- "^  Valid  dcfcuse  to  the  judgment;  but  it  will 
proof.  '  hardly  be  claimed  that  if  the  judgment  was 
rendered  without  service  of  notice,  and  was  therefore  ab- 
solutely void,  it  is  incumbent  upon  the  plaintiffs,  seeking 
to  restrain  its  enforcement,  to  allege  and  prove  a  valid  de- 
fense to  the  cause  of  action  on. which  he  predicates  his  right 
to  proceed ;  and  having  found  that,  as  a^  matter  of  fact,  the 
plaintiff  Maud  Mosher  is  the  owner  of  such  judgment  by 
assignment,  this  objection  need  not  be  further  considered. 

IV.  A  motion  of  appellees  has  been  submitted  with 
the  case,  asking  affirmance  on  the  ground  that  the  record 
was  not  properly  preserved  in  the  lower  court,  and  we  think 
the  motion  well  taken,  but  have  preferred  to  base  affirmance 
on  the  merits.  Appellees  also,  ask  by  motion  an  affirmance 
on  the  ground  that  the  judgment  has  become  barred  by 
the  statute  of  limitations,  but  it  appears  that,  within  the 
period  during  which  action  might  be  brought  on  the  judg- 
ment, defendant  France  in  a  cross-petition  asked  that  the 
judgment  be  revived,  and  thus  avoided  the  completion  of 
the  statutory  bar. 

We  find  that  the  decree  of  the  lower  court  is  right,  and 
it  is  affirmed. 
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Mary  A.  Zimmerman,  Appellee,  v.  Bobinson  &  Company, 

_  Appellant. 

128      74 
jl43    741 

144   191  Election  of  remedies.    To  constitute  an  election  of  remedies  there 

1  must  be  two  or  more  concurrent,  inconsistent  remedies,  one 
of  which  the  party,  by  bringing  his  action,  or  some  other 
decisive  act,  has  chosen  after  a  full  knowledge  of  all  the  facts. 
Under  this  rule  an  tinsuccessful  action  to  recover  the  price 
paid  for  property  on  the  theory  of  a  rescission  of  the  pur- 
chase, will  not  preclude  another  action  for  breach  of  warranty, 
the  former  action  being  a  mistake  as  to  remedy. 

Verdict    A   verdict   which   has   support,   though   the    evidence   is 

2  conflicting,  will  not  be  disturbed  on  appeal. 

J 
Appeal  from  Fmnhlin  District  Court. —  Hon.  J.  H.  Rich- 
ard, Judge. 

Tuesday,  March  14,  1905. 

The  opinion  states  the  case. 

E.  P.  Andrews,  for  appellant 

John  M,  Hemingway,  for  appellee. 

Weaver,  J. —  In  the  year  1890,  O.  C.  Zimmerman, 
the  plaintiflPs  assignor,  purchased  a  threshing  machine  from 
the  defendant.  The  contract  was  in  writing,  and  con- 
tained a  warranty  of  the  machine.  The  notes  given  by 
Zimmerman  for  the  purchase  price  were  transferred  before 
maturity,  and  he  has  been  compelled  to  pay  them.  It  is 
claimed  that  the  machine  did  not  conform  to  the  warranty, 
and  the  right  of  action  based  upon  said  alleged  breach  has 
been  assigned  to  the  plaintiff.  In  the  year  1900  the  plain- 
tiff instituted  her  action  at  law  alleging  that  the  contract 
of  purchase  had  been  rescinded  by  Zimmerman  on  account 
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of  the  alleged  breach  of  warranty  and  demanding  recovery 
for  the  amount  paid  in  discharge  of  the  notes  given  for  the 
purchase  price.  Later,  by  an  amendment  to  the  petition, 
an  additional  count  was  stated,  setting  up  an  alleged  breach 
of  warranty  and  asking  damages;  but,  being  required  by 
the  court  to  elect  upon  which  demand  she  would  proceed  to 
trial,  plaintiff  again  amended  her  petition,  restoring  it^  in 
substance,  to. its  original  form,  basing  her  alleged  right  of 
recovery  solely  upon  a  rescission  of  the  contract  of  pur- 
chase. Trial  of  the  issue  joined  upon  the  petition  resulted 
in  a  judgment  for  the  plaintiff.  On  appeal  to  this  court 
it  was  held  that  no  rescission  of  the  contract  had  been  made, 
and  the  judgment  was  reversed,  and  the  cause  remanded 
for  a  new  trial.  Zirmnermmi  v,  Robinson,  118  Iowa,  117. 
Thereupon  the  plaintiff  abandoned  her  claim  of  rescission, 
set  up  a  cause  of  action  based  upon  the  alleged  breach  of 
warranty,  and  demanded  a  recovery  of  damages.  The  de- 
fendant admits  the  sale  of  the  machine  under  a  warranty 
contained  in  the  written  contract,  but  denies  there  was  any 
breach  of ,  such  warranty,  alleges  that  Zimmerman  failed 
to  comply  with  the  terms  on  which  the  warranty  was  made 
to  depend,  and  further  pleads  that  plaintiff,  having  for- 
merly prosecuted  her  claim  by  suing  upon  an  alleged  re- 
scission of  the  contract,  must  be  held  to  have  made  an  elec- 
tion of  the  remedy  upon  which  she  would  rely,  and  is 
thereby  precluded  from  maintaining  an  action  for  dam- 
ages. 

I.  The  principal  question  presented  by  the  record 
turns  upon  plaintiff's  alleged  election  of  remedies.  Let  us 
first  consider  what  is  meant  in  law  by  "  an  election  of 
remedies."  It  not  infrequently  happens  that 
for  the  redress  of  a  given  wrong  or  the  en- 
forcement of  a  given  right,  the  law  affords 
two  or  more  remedies.  Where  these  remedies  are  so  in- 
consistent that  the  pursuit  of  one  necessarily  involves  or 
implies  the  negation  of  the  other,  the  party  who  deliberately 
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and  with  full  knowledge  of  the  facte  invokes  one  of  such 
remedies  is  said  to  have  made  his  election,  and  cannot 
thereafter  have  the  benefit  of  the  other.  To  the  proper 
application  of  this  rule  at  least  three  things  are  essential: 
(1)  There  must  be  in  fact  two  or  more  concurrent  remedies 
between  which  the  party  has  the  right  to  elect;  (2)  the 
remedies  thus  open  to  him  must  be  inconsistent;  and  (3) 
he  must,  by  actually  bringing  his  action,  or  by  some  other 
decisive  act,  with  knowledge  of  the  facts,  indicate  his  choice 
between  these  inconsistent  remedies.  It  follows  necessarily 
from  this  rule  that,  if  the  party  has  in  fact  only  one  remedy, 
but  in  tlie  mistaken  belief  that  he  has  another  attempte 
to  enforce  it,  the  doctrine  of  election  is  inapplicable,  for  no 
choice  was  ever  open  to  him.  Where  either  of  two  reme- 
dies are  available,  there  may  be  a  tactical  advantage  to  be 
gained  by  pursuing  one,  rather  than  the  other;  but  in  a 
legal  sense  no  mistake  is  committed  if  either  be  chosen. 
Where  but  one  remedy  existe  the  unavailing  effort  to  enforce 
another  does  not  constitute  an  election  or  estoppel  which 
prevente  a  resort  to  the  proper  action.  This  distinction 
is  upheld  by  the  authorities  generally,  and  has  often  been 
reiterated  by  this  •  court  In  Elevator  Co.  v.  R.  R.,  97 
Iowa,  719,  the  general  subject  is  quite  fully  considered. 
There  may  be  doubt  whether  the  facte  in  that  case  called 
for  an  application  of  the  rule  as  to  the  election  of  remedies, 
but  the  statement  and  discussion  of  the  rule  iteelf  are  in 
harmony  with  the  views  we  here  express.  It  is  there  said 
that  a  party  is  boimd  by  his  election  "  when  he  has  a  right 
to  choose  one  of  two  modes  of  redress  and  the  two  are  so 
inconsistent  that  the  assertion  of  one  involves  the  negation 
of  the  other ;^^  and  again,  "where  a  man  has  an  election 
between  several  inconsistent  courses  of  action,  he  will  be 
confined  to  that  one  he  first  adopts.^^  After  reviewing  the 
authorities,  we  prefaced  the  application  of  the  doctrine  of 
election  of  remedies  to  the  controversy  then  before  the  court 
as  follows :     "  It  is  clear,  under  the  rule  of  the  cases  wo 
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have  heen  considering,  that,  if  the  right  to  elect  existed," 
then  the  act  of  plaintiff  amounted  to  election.  With  this 
as  a  foundation,  the  remainder  of  the  ijiajority  opinion  is 
devoted  entirely  to  an  attempt  to  demonstrate  that  plain- 
tiffs did  in  fact  have  two  concurrent  remedies,  to  wit^  the 
right  of  stoppage  m  transitu  and  the  enforcement  of  their 
claim  as  a  lien  against  the  property  for  its  purchase  price, 
and  the  right  to  rescind  the  sale  entirely  and  reclaim  the 
property  in  specie.  Having  these  two  inconsistent  reme- 
dies, it  "was  held  that  the  act  of  plaintiff  in  retaking  pos- 
session by  a  writ  of  replevin  amounted  to  a  choice  to  re- 
scind. 

We  had  occasion  to  again  consider  the  same  question 
in  the  recent  case  of  Redhead  Bros,  v.  Cattle  Co.,  126  Iowa, 
410,  and  stated  the  rule  as  follows :  "  An  election  exists 
only  where  two  or  more  inconsistent  remedies  are  open  to 
a  party,  and  he  is  at  liberty  to  pursue  any  one  of  them. 
It  cannot  exist  between  consistent  concurrent  remedies,  or 
between  a  rightful  remedy  and  one  which  the  party  may 
mistakenly  suppose  to  be  applicable."  All  the  Iowa  cases 
cited  by  counsel  are  in  strict  harmony  with  the  rule  here 
quoted.  Klocow  v.  Paiten,  93  Iowa,  432;  Theusen  v. 
Bryan.,  113  Iowa,  496;  Elliott  v.  Ins.  Co.,  109  Iowa,  39, 
Turning  to  other  jurisdictions,  we  find  a  very  general  agree- 
ment to  the  rule  which  we  have  adopted.  In  Vaai  Nomum's 
Case,  43  N.  W.  334,  the  Supreme  Court  of  Minnesota,  after 
stating  the  general  rule  as  to  election  between  two  existing 
inconsistent  remedies,  adds:  "  But  we  think  it  equally  true 
that  a  mere  attempt  to  pursue  a  remedy  or  claim  a  right 
to  which  the  party  is  not  entitled,  and  without  obtaining 
any  legal  satisfaction  therefrom,  will  not  deprive  him  of 
the  benefit  of  that  which  he  had  originally  a  ri^t  to  resort 
to  or  claim.  ...  We  know  of  no  principle  of  law  which 
imposes  upon  a  party  any  other  or  greater  penalty  for  at- 
tempting to  assert  a  right  to  which  he  is  not  entitled  than 
the  judgment  for  damages  and  costs  awarded  against  him 
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in  the  action."  In  Kvrmey  v.  Eierrum,  49  N.  Y.  164,  the 
court  says:  "  The  institution  by  a  party  of  a  fruitless  ac- 
tion which  he  has  not  the  right  to  maintain  will  not  preclude 
him  from  asserting  the  rights  he  really  possessed."  To 
same  effect,  see  McNvit  v.  Hilkins,,  80  Hun,  235  (29  X. 
Y.  Supp.  1047  L  This  proposition  is  quoted  and  followed 
by  the  Wisconsin  court  in  Fidler-Warren  Co,  v.  HaHer, 
110  Wis.  80  (85  N.  W.  Rep,  698,  53  L.  R  A.  603,  84 
Am.  St^  Rep.  867).  The  California  court  says:  "  If  plain- 
tiff was  mistaken,  and  undertook  to  avail  himself  of  a  rem- 
edy that  he  was  never  entitled  to,  this  does  not  prevent  him 
from  subsequently  availing  himself  of  a  remedy  which  he 
is  entitled  to  imder  the  facts  in  the  case.  ...  No  case 
has  been  called  to  my  attention,  nor  do  I  believe  any  can 
l)e  found,  which  holds  that  a  person  is  estopped  from  pur- 
suing a  remedy  that  he  is  entitled  to  because  he  has  at- 
tempted to  avail  himself  of  another  remedy  that  he  was  never 
entitled  to*"  Agar  v.  Winslow,  123  Cal.  587  (56  Pac. 
Rep.  422,  69  Am.  St.  Rep.  84).  Sullivan  v.  Ross  (Mich.) 
76  X.  W.  Rep.  309,  is  quite  in  point  with  the  present 
case.  There  the  plaintiff  began  proceedings  to  collect  a 
claim!  based  on  an  alleged  oral  agreement  In  defense  the 
oral  contract  was  denied,  and  reliance  had  upon  a  written 
agreement  Plaintiff  pursued  his  supposed  remedy  upon 
the  oral  contract  through  several  trials  in  the  lower  court 
and  three  appeals  to  the  Supreme  Court,  until  it  was  finally 
adjudged  that  he  had  no  such  right  of  recovery.  He  then 
amended  his  claim  to  conform  to  the  holding  of  the  Supreme 
Court,  and  demanded  recovery  upon  the  written  contract, 
and  in  this  he  was  sustained  upon  another  appeal.  The 
court  there  says :  "  There  is  a  difference  between  an  elec- 
tion of  remedies  and  a  mistake  of  remedy,  and  the  law  has 
not  gone  so  far  as  to  deprive  parties  of  meritorious  claims 
merely  because  of  attempts  to  collect  them  by  inappropriate 
actions  upon  which  recovery  could  not  be  had."  Without 
further  quotations  from  the  decisions,  we  may  cite  to  the 
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same  general  effect;  Glover  v.  Radford,  120  Mich.  542 
(79  N.  W.  Eep.  803)  ;  McLaughlin  v.  Ai^tin,  104  Mich.  491 
(62  K  W.  Rep.  719)  ;  Morris  v.  Rexford,  18  K  Y.  552; 
Miller  v.  Hyde,  161  Mass.  472  (37  K  E.  Rep.  760,  25  L.  R. 
A.  42,  42  Am.  St  Rep.  424)  ;  Snow  v.  Alley,  156  Mass.  193 
(30  N.  E.  Rep.  691) ;  JohnsorirBrinknum  Commission  Co. 
r.  R.  R.  Co,,  126  Mo.  344,  (28  S.  W.  Rep.  870,  26  L.  R.  A. 
840,  47  Am.  St.  Rep.  675)  ;  Bimch  v.  OraA)e,  111  Ind.  351 
(12  K  E.  Rep.  514) ;  KUtredge  v.  Holt,  58  K  H.  191 ; 
Standard  Oil  Co.  v.  Hawkins,  74  Fed.  395  (20  C.  C.  A. 
468,  33  L.  R.  A.  739)  ;  Gibhs  v.  Jones,  46  111.  319 ;  White 
V.  Whiting,  8  Daly,  23;  Powell  v.  R.  R.,  16  Or.  33  (16 
Pac  Rep.  863,  8  Am.  St.  Rep.  251). 

Under  the  law  as  above  stated,  we  think  the  appellee's 
act  in  endeavoring  to  enforce  a  recovery  on  the  theory  of  a 
rescission  .of  the  contract  is  not  to  be  held  an  election  of 
remedies.  TSie  result  of  the  former  trial  was  to  demon- 
strate that  there  was  no  rescission,  and  that  plaintiff's  only 
remedy  was  for  a  breach  of  warranty.  In  the  language  of 
the  cited  cases  such  act  indicates  a  mistake  of  remedy,  and 
not  a  choice  between  two  or  more  remedies,  either  of  which 
was  open  to  the  plaintiff.  It  should  be  further  noted  in 
this  connection  that  the  authorities  are  substantially  unani- 
mous in  the  proposition  that,  even  where  two  or  more  in- 
consistent remedies  exist,  if  the  election  between  them  is 
made  without  knowledge  of  all  the  material  facts,  it  does 
not  preclude  the  party  from  a  subsequent  choice.  In  the 
case  at  bar  the  appellant  is  a  foreign  corporation,  which 
was  represented  in  its  dealings  with  Zimmerman  by  differ- 
ent agents  and  employes.  The  claim  of  rescission  upon 
which  the  appellee  relied  under  the  issue  first  joined  was 
based  on  an  alleged  tender  or  offer  of  return  made  by  Zim- 
merman to,  or  upon  a  waiver  of  such  return  by,  a  certain 
agent^  who  it  was  supposed  or  believed  was  duly  authorized 
to  receive  it  The  record  of  the  testimony  on  the  trial  led 
this  court  to  conclude  that  no  such  authority  in  fact  existed, 
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and,  therefore,  that  plaintifE's  right  of  action,  if  any,  was 
upon  the  breach  of  warranty  alone.  We  are  not  prepared 
to  say  that  a  misapprehension  as  to  the  extent  of  the  au- 
thority of  an  agent  sent  out  by  a  nonresident  corporation 
having  at  the  time,  as  was  here  shown,  no  resident  local 
agent  to  whom  application  could  be  made,  was  not  such  a 
mistake  as  would  prevent  the  application  of  the  rule  as 
to  the  election  of  remedies. 

II.  Complaint  is  made  of  an  instruction  given  by  the 
trial  court  that  no  consideration  should  be  given  a  provision 
in  the  contract  by  which,  under  certain  given  conditions, 
the  purchaser  was  required  to  test  the  machine  in  competi- 
tion with  another  machine.  In  this  there  was  no  error. 
The  case  was  tried,  as  to  this  feature  of  the  controversy, 
upon  the  transcript  of  the  testimony  taken  upon  the  former 
trial  and  before  us  upon  the  former  appeal  We  there  held 
that  the  record  presented  no  case  requiring  such  test,  and 
the  trial  court  properly  observed  the  rule  there  announced 
as  the  law  of  the  case.  We  find  no  inconsistency  in  the 
instructions  as  argued  by  counsel.  Numerous  exceptions 
are  taken  to  the  rulings  of  the  court  upon  the  admission 
of  testimony.  We  cannot  extend  this  opinion  to  discuss 
them  severally.  A  careful  examination  of  the  record  as 
to  each  of  the  points  made  leads  us  to  the  conclusion  that 
no  prejudicial  error  is  shown. 

Nor  can  we  agree  with  counsel  that  there  is  no  testi- 
mony upon  which  the  finding  of  a  breach  of  warranty  can 
be  upheld.  There  was  evidence  tending  to  show  that  at 
least  in  certain  kinds  of  grain  for  the  thresh- 
2.  vntDiCT.  ing  of  which  the  machine  was  intended  it 
proved  a  practical  failure.  It  is  true  this  was 
denied  by  witnesses  for  defendant,  but  the  fact  was  for 
the  jury  to  decide. 

The  judgment  of  the  district  court  is  affirmed. 
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Fbed  Hass  v.  Albeet  A.  Levebton,  Appellant.  128     79I 


Justice  of  the  peace:    certification  of  transcript:    disqualifica- 

1  tion.  a  justice  is  not  disqualified  by  Code,  section  284,  from 
certifying  to  a  transcript  of  a  judgment  rendered  by  his  prede- 
cessor, by  reason  of  the  fact  that  he  was  a  party  to  the  action, 
such  act  being  purely  ministerial. 

Origmal  notice:    return  of  substituted  service.    A  return  in  case 

2  of  substituted  service,  which  stated  that  the  notice  was  left 
with  the  defendant's  wife,  was  sufficiently  definite  to  comply 
with  Code,  section  351^,  without  naming  her. 

Service  of  notice:    unavoidable  casualty:    new  trial.    The  fact 

3  that  a  defendant's  wife,  with  whom  an  original  notice  was 
left  in  a  case  of  substituted  service,  was  aged,  unable  to  under- 
stand, read  or  write  the  English  language,  was  not  such  an 
unavoidable  casualty  or  misfortune  as  demanded  a  new  trial. 

AppeaL    The  constitutionality  of  the  statute  authorizing  substi- 

4  tuted  service  cannot  be  first  raised  on  appeal. 

Appeal  from  Hardin  District  Court. —  Hon.  W.  D.  Evans^ 

Judge. 

Monday,  Mabch  13,  1905. 

•Action  to  enjoin  and  cancel  a  judgment  entered  on 
a  transcript  of  a  justice  of  the  peace.  Decree  as  prayed. 
The  defendant  appeals. —  Reversed. 

N.  8.  Carpenter,  for  appellant. 

F.  H.  Nolle,  for  appellee. 

Ladd.  J. —  I.  A  judgment  was  entered  against  the 
plaintiff  in  the  justice  court  of  Harry  Luiken,  Esq.,  No- 
vember 10,  1898,  and  a  transcript  thereof  was  certified  by 
the    judgment    plaintiff,    as    Squire   Luiken's   successor   in 
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office,  and  filed  with  the  clerk  of  the  district  court,  who 
1.  Justice  op      made  the  appropriate  entries  essential  to  ren- 

The   psaua  • 

trln^ri^*t°"  °^  ^®^  ^^  ^  ^^^  respects  a  judgment  of  that  court. 

dia^uaiifica-  Appellant  contends  that,  because  of  being  the 
judgment  plaintiff,  the  justice  was  disqualified  from  cer- 
tifying to  the  transcript.  Doing  this,  however,  was  a  purely 
ministerial  act,  in  no  way  connected  with  the  trial,  and 
subsequent  to  the  entry  of  the  judgment.  Houghton  v. 
Stwirthouf,  1  Denio  (N.  Y.)  589.  He  merely  copied  the 
judgment,  and  certified '  that  the  copy  was  correct.  This 
called  for  the  exercise  of  neither  judgment  nor  discretion, 
but  was  in  pursuance  of  a  legal  requirement  of  a  transcript 
as  a  basis  of  a  judgment  entry  in  the  district  court.  See 
Throop  on  Public  OflScers,  section  734.  Neither, the  com- 
mon law  nor  the  statute  disqualifies  a  judicial  officer,  because 
of  being  a  party  or  related  to  a  party,  from  performing 
purely  ministerial  duties  in  no  way  connected  with  the 
trial.  State  v,  Collins,  5  Wis.  339;  CvXlins  v,  Overton, 
7  Okl.  470  (54  Pac.  Eep.  702)  ;  Hayes  v.  Collier,  47  Ala. 
726;  Staie  v.  Gumey,  17  Neb.  523  (23  N.  W.  524);  lY 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  744.  See  Moses  v.  Jvr 
lian,  84  Am.  Dec.  114,  and  note.  In  Johnson  v,  Jeffries, 
30  Mo.  423,  the  court  held  that  issuing  of  an  execution  by 
a  justice  was  st  judicial  act,  but  seems  to  have  based  its 
conclusions  on  the  question  of  expediency,  rather  than  the 
character  of  the  act  In  Dawson  v,  Dawson,  29  Mo.  App. 
521,  the  disqualification  of  a  judge  was  held  to  extend  to 
entering  judgment  in  pursuance  of  a  mandate  of  the  Su- 
preme Courts  contrary  to  the  holdings  of  the  cases  first 
cited.  But  here  the  act  of  the  officer  had  no  connection 
with  the  trial  or  entry  of  judgment,  save  that  the  purpose 
of  making  the  transcript  was  that  it  might  be  filed  with 
the  clerk  of  the  district  court.  Under  section  284  of  the 
Code,  a  justice  is  disqualified  from  acting  as  such,  except 
by  mutual  consent  of  the  parties,  in  any  case  wherein  he 
is  a  party,  but  not  from  disposing  of  any  preliminary  mat- 
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ter  not  affecting  the  merits  of  the  case.  This  has  refer- 
ence to  the  case  until  its  conclusion  by  the  entry  of  judg^ 
ment,  and  not  to  purely  ministerial  acts  performed  in  pur- 
suance of  statute  subsequent  thereto. 

II.  The  service  of  the  original  notice  was  by  leaving 
a  copy  with  the  defendant's  wife  — the  return  so  designat- 
ing her  —  and  exception  is  taken  thereto  because  she  was 
2.  Omcihal     .   not  specifically  named.     The  statute  required 

return '  of     .  that  the  rctum  shaU  state  "  the  name  of  the 

substituted  •  i         i  t  i    i»  /• 

service.  pcrsou  With  whom  the  same  was  left  or  a  suf- 

ficient reason  for  omitting  to  do  so."  Section  3519,  Code. 
As  the  wife  bears  the  name  of  the  husband,  her  name  was 
indicated  with  sufficient  definiteness,  without  repetition  of 
his,  with  "  Mrs."  before  it.  Davis  v,  Burt,  7  Iowa,  56. 
Aside  from  this,  no  issue  is  raised  by  the  pleadings  with 
respect  to  thfe  sufficiency  of  the  return. 

III.  It  is  next  urged  that  as  the  plaintiff's  wife  was 
67  years  old,  and  unable  to  understand,  read,  or  write  the 
English  laijguage,  this,  with  the  fact  that  the  notice  did 
8,  sbevice  or      not  reach  plaintiff,  was  such  unavoidable  cas- 

avoidabie         ualty  and  misfortune  as  that  a  new  trial  should 

casualty; 

new  triaL  havc  bccu  awarded.  Had  the  officer  been  re- 
quired to  state  the  contents  of  the  notice,  there  would  he 
much  in  this  contention.  See  Diliz  v.  Chambers,  2  G. 
Greene,  479.  But  our  statute  merely  requires  that  the  no- 
tice be  left  ^^  with  some  member  of  the  family  over  14  years 
of  age  "  (section  3518,  Code) ;  and  this  is  made  equivalent 
to  actual  service,  upon  the  supposition  that  such  person 
sustains  such  a  relation  of  confidence  to  the  one  sought 
to  be  served  as  that  he  will  be  likely  to  bring  the  notice 
to  his  attention  and  thereby  effect  precisely  what  actual 
service  is  intended  to  accomplish.  The  reading  of  the  no- 
tice to  or  by  the  person  with  whom  the  copy  is  left  is 
not  required,  nor  is  knowledge  of  the  English  language  by 
him  made  essential.     One  who  could  have  read  the  notice 

might  have  thrown  it  aside  without  calling  her  husband's 
Vol.  128  Ia.— 6 
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attention  to  it,  and  no  one  would  claim  this  would  afford 
ground  for  setting  aside  the  judgment  and  awarding  a  new 
trial.  Neither  is  the  fact  that  one  who  can  neither  read  nor 
understand  the  language  fails  to  exercise  that  concern  in 
the  affairs  of  the  head  of  the  family  involved  in  the  pres- 
ervation for  his  inspection  of  a  paper  left  with  her.  Mis- 
fortune due  to  carelessness  or  negligence  is  never  r^arded 
as  unavoidable.  Sioux  City  Vinegar  Mfg.  Co.  v.  Boddy, 
108  lowa^  538 ;  Church  v.  Lacy,  102  lowa^  235.  Oalvin  v. 
Dcdley,  109  lowa^  332,  is  not  in  point.  That  suit  was  on 
a  note  to  which  the  defendant's  signature  was  alleged  to 
have  been  forged  by  her  husband.  She  had  left  him  on 
great  provocation,  and  the  court  held  that  her  failure  to 
receive  the  copy  of  the  notice  left  with  him  was  a  mis- 
fortune justifying  a  new  triaL  We  do  not  think  the  cir- 
cumstances of  this  case  bring  it  within  the  'terms  of  the 
statute  authorizing  a  new  trial  because  of  unavoidable  cas- 
ualty or  misfortune  preventing  plaintiff  from  making  a 
defense. 

lY.     That  a  judgment  entered  on  substituted  service 
is  valid  was  settled  in  the  early  case  of  Journey  v.  Dicker- 
son,  21  Iowa,  308.     The  constitutionality  of 
•the  statute  authorizing  the  same  cannot  be  first 
raised  in  this  court — Reversed. 


Thb  State  of  Iowa  v.  L.  L.  Moshee,  Appellant 

Attorneys:  disbarment:  proceduke.  Code  section  326  relating  to 
1  disbarment  proceedings  contemplates  an  examination  of  the 
accusation  by  the  court  and  a  finding  as  to  its  sufficiency 
before  the  accused  is  ordered  to  answer;  but  where  the  order 
to  answer  is  previously  made  and  defendant  tests  the  sufficiency 
of  the  accusation  by  motion  or  otherwise,  the  irregularity  is 
waived. 
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Same.    The  order  appointing  attorneys  to  draw  an  accusation  in 

2  disbarment  proceedings  need  not  contain  a  recital  of  facts 
upon  which  the  prosecution  is  to  be  based,  but  the  attorneys 
may  include  therein  such  matters  as  they  deem  proper. 

Disbarment  proceedings:    juwsdictign.    The  enactment  of  Code 

3  section  309  giving  to  the  Supreme  Court  exclusive  authority 
to  license  persons  .to  practice  law,  did  not  operate  to  repeal 
by  implication  Code  section  323  authorizing  any  court  of 
record  to  revoke  or  suspend  such  license,  but  the  district  court 
still  retains  jurisdiction  to  try  and  determine  disbarment  pro- 
ceedings. 

Depositions:    NoncE.    Code  section  4688  authorizes  the  court,  when 

4  witnesses  whose  attendance  has  been  anticipated  are  prevented 
from  being  present,  to  direct  on  motion  that  their  testimony 
be  taken  by  deposition  at  such  time  as  the  court  may  fix,  and 
no  further  notice  of  taking  the  deposition  is  required. 

Depositions  in  disbarment  proceeding.    A  disbarment  proceeding  is 

5  not  criminal  in  its  nature  but  a  special  civil  proceeding,  and  a 
defendant  is  not  necessarily  entitled  to  be  confronted  in  court 
by  the  witnesses  but  evidence  may  be  offered  in  the  form  of 
depositions. 

Evidence:    preservation  of  same.    Where  the  evidence  is  taken 

6  in  shorthand,  certified  by  the  judge  and  reporter,  filed  with  the 
clerk,  and  pursuant  to  an  order  then  entered  is  transcribed 
and  the  transcript  filed  with  the  clerk  within  a  reasonable 
time,  there  is  a  compliance  with  the  statute  requiring  all  evi- 
dence to  be  reduced  to  writing,  filed,  and  preserved. 

kppttl:    TRIAL  DB  NOVO.    Special  proceedings  are  generally  triable 

7  on  errors  in  the  appellate  court,  but  disbarment  proceedings 
are  triable  de  novo. 

Denial  of  accusation:    effect  of.    Sworn  denial  of  the  accusation 

8  in  a  disbarment  proceeding  does  not  require  a  dismissal  of 
the  action  thus  leaving  the  defendant  to  meet  a  prosecution 
for  perjury,  but  raises  an  issue  for  determination  by  the. 
court. 

Disbarment:    evidence.    In    a   proceeding   to   revoke    defendant's 

9  license  to  practice  law,  the  evidence  is  reviewed  and  held  to 
warrant  a  judgment  of  revocation. 

Disbarment:    moral  character.    The  license  to  practice  law  of  one 

10    who  ceases  to  be  of  good  moral  character,  may  be  revoked 

for  that  reason  although  it  may  not  be  one  of  the  statutory 

(pounds  of  revocation;  but  the  moral  delinquencies  must  be 

such  as  to  unfit  the  person  accused  for  a  proper  discharge  of 
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the  trust  reposed  in  him,  among  which  are  a  want  of  common 
honesty,  especially  in  professional  intercourse. 

Appeal  from  Warren  District  Caurt. — Hon.  Edmund 
^  Nichols,  Judge. 

Wednesday,  April  5,  1905. 

Peoceedings  to  revoke  the  license  of  L.  L.  Mosher  as 
an  fittom^-at-law.  Four  of  the  nine  &pecification8  oon? 
tained  in  the  accusation  were  held  to  be  sustained,  and  judg- 
ment of  revocation  entered.    He  appeals. — Affirmed. 

H.  McNeil,  W,  F.  Powell,  and  Bowen,  Brochelt  & 
Weldy,  for  appellant 

W.  H.  Berry  and  0.  C.  Brovm,  for  the  State. 

Ladd,  J. —  The  grand  jury  called  the  court's  attention 

to  the  minutes  of  certain  testimony  given  before  that  body 

concerning  a  transaction  between  defendant  and  one  Mrs. 

Hardin,  and  the  latter's  affidavit  relating  there- 

1.  ArrotNBys:  ■    ^  ^  ^ 

disbarment;      to  WHS  also  presented.     The  disclosures  were 

procedure.  *^ 

such  that  the  court  immediately  entered  an  or- 
der designating  three  members  of  the  local  bar  to  "  draw  up 
and  file  in  the  name  of  the  state  of  Iowa  the  proper  accu- 
sation against  said  L.  L.  Mosher  at  least  ten  days  before 
the  first  day  of  the  next  term  of  court."  As  a  part  of  the 
same  order,  he  was  required  to  appear  and  answer  on  said 
first  day  of  the  next  term.  This  was  irregular,  for  section 
326  of  the  Code  contemplates  an  examination  of  the  accusa- 
tion by  the  court,  and  a  finding  as  to  its  sufficiency,  before 
the  accused  is  ordered  to  answer.  Statutes  of  this  character, 
however,  are  uniformly  held  to  be  directory,  and  as  the  de- 
fendant tested  the  sufficiency  of  the  accusation  by  motion 
and  demurrer,  and  thereafter  answered,  the  irregularity  was 
without  prejudice.    Staie  v.  Howard,  112  Iowa,  256. 
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II.  Exception  was  taken  to  the  order  appointing  at- 
torneys to  prepare  the  accusation  in  that  it  contained  no 
recital  of  facts  upon  which  the  prosecution  should  be  founded. 

This  was  unnecessary.  Section  324  of  the  Code 
2.  sam«.  enumerates  the  grounds  of  revoking  or  suspend- 

ing the  license  of  an  attorney,  and  section  325 
declares  that  proceedings  "  may  be  commenced  by  the  direc- 
tion of  the  court,"  in  which  event  "  the  court  must  direct 
some  attorney  to  draw  up  the  accusation."  The  statute  does 
not  specify  that  anything  else  shall  be  included  in  the  order, 
and  the  inference  clearly  deducible  is  that  the  attorney,  in 
preparing  the  accusation,  may  include  any  matter  he  may 
deem  appropriate,  and  is  not  limited  to  anything  the  court 
may  have  in  mind  in  directing  that  proceedings  be  com- 
menced. 

III.  Appellant,  by  appropriate  motions,  challenged  the 
jurisdiction  of  the  district  court  to  entertain  the  proceeding 
or  enter  any  order  therein.  Counsel's  thought  is  that,  as 
3  DzsBASMENT     ^^^  court  alouc  may  admit  applicants  to  prac- 

"iS^^on*'  *^^  ^^  attorneys  at  law,  it  necessarily  possesses 
the  exclusive  inherent  power  to  revoke  such 
licenses  after  being  issued.  Section  323  of  the  Code  pro- 
vides that  "  any  court  of  record  may  revoke  or  suspend  the 
license  of  an  attorney  or  counsellor  at  law  to  practice  therein, 
and  a  revocation  or  suspension  operates  to  the  same  extent 
in  the  courts  of  all  other  counties."  This  was  copied  from 
the  Code  of  1873,  and  is  substantially  like  corresponding 
sections  of  the  Codes  of  1860  and  1851.  Prior  to  an  act 
of  the  Twentieth  General  Assembly  district  courts  admitted 
to  the  bar  upon  examination  and  this  court  on  motion.  That 
act  vested  in  this  court  the  exclusive  .auihorit|y  "  to  admit 
persons  to  practice  as  attorneys  in  the  courts  of  this  State 
or  any  of  them."  Section  309,  Code.  This  cannot  be  held 
to  repeal  by  implication  section  323  of  the  Code,  as  con- 
tended, for  there  is  not,  of  necessity,  any  connection  between 
the  two ;  and,  moreover,  the  Legislature  would  not  have  been 
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likely  to  prescribe  the  procedure  for  revoking  licenses  with- 
out designating  the  forum.  If  anything  were  to  be  inferred, 
it  would  be  an  intention  to  amend  so  as  to  deprive  courts  of 
record  other  than  this  of  jurisdiction.  But  such  an  infer- 
ence  is  not  permissible.  Diver  v.* Keokuk  Swomgs  Bank 
126  Iowa,  691.  The  law  does  not  favor  repeals  by  implica- 
tion, and  never  where  the  later  statute  may  be  so  construed  as 
to  avoid  any  inconsistency  with  that  of  an  earlier  date.  The 
manifest  purpose  was  to  devolve  upon  this  court  the  duty, 
as  well  as  the  responsibility,  of  passing  upon  the  qualifica- 
tions of  candidates  for  admission  to  the  bar,  and  not  to 
change  the  practice  with  reference  to  revocation  or  suspen- 
sion of  licenses  for  subsequent  misconduct.  At  the  common 
law,  courts  could  not  admit  attorneys  to  practice.  Every 
litigant  was  bound  to  appear  in  person.  Only  those  might 
be  represented  by  attorney  who  had  permission  of  the  King. 
The  custom  was  for  him  to  issue  a  writ  to  the  judges  ccwn- 
manding  them  to  receive  named  persons  by  their  attorneys, 
and  the  judges  obeyed.  Thereafter  barristers  and  counsel- 
lors at  law  were  called  to  the  bar  by  the  Inns  of  Court,  whose 
discretion  in  the  matter  of  who  rfiould  be  called  was  not 
subject  to  the  control  of  the  court.  The  power  of  the  court 
to  pass  upon  the  qualifications  of  candidates  for  admission 
as  solicitors  was  first  conferred  upon  the  judges  in  1292  by 
Edward  I,  and  has  been  r^ulated  from  time  to  time  by 
statute.  Thus  4  Henry  IV,  chapter  18,  provided,  among 
other  things,  "  that  all  attorneys  should  be  examined  by  the 
justices  and  by  their  discretion  their  names  shall  be  put 
upon  the  roll."  See  In  re  Day,  181  HI.  73  (54  K  E.  646, 
50  L.  R.  A.  519).  But  the  power  to  punish,  as  well  as  to 
prohibit  from  practicing,  has  always  been  regarded  as  inci- 
dent to  the  existence  of  courts,  and  was  exercised  long  before 
attorneys  were  recognized  as  a  class  or  as  belonging  to  a 
distinct  profession,  though  subsequently  regulated  by  the 
acts  of  Pariiament  Says  Justice  Nelson  in  Ex  parte  Brad- 
ley, 7  Wall.  364  (19  L.  Ed.  214),  "  This  power  has  been 
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exercised)  and  recognized  ever  since  the  organization  of 
courts."  See  State  v.  Kirke,  12  Fla.  278  (95  Am.  Dec. 
315)  ;  In  the  Matter  of  the  Application  of  Cooper,  22  N.  T. 
81. 

The  power  to  punish  or  exclude  from  practice,  then,  has 
always  been  regarded  as  inherent  in  the  court,  while  that  to 
pass  upon  the  qualifications  to  practice  at  the  bar  has  seemed 
to  have  had  its  origin  in  legislative  enactments.  Neither 
one  has  ever  been  thought  necessarily  to  depend  upon  the 
other.  The  doctrine  sometimes  advanced  that  the  courts  are 
not  bound  by  statutes  defining  what  qualifications  candidates 
for  admission  as  attorneys  shall  possess  necessarily  rests  on 
the  thought  that  the  determination  of  who  shall  act  as  oflS- 
cers  of  the  court  is  incident  to  the  efficient  discharge  of  their 
independent  functions  as  an  integral  part  of  free  govern- 
ment See  In  re  Day,  supra;  Matter  of  Ooodell,  39  Wis. 
232  (20  Am.  Kep.  42) ;  In  re  Mosness,  39  Wis.  509  (20 
Am.  Rep.  55) ;  Petition  of  Splane,  123  Pa.  527  (16  AtL 
481) ;  article  in  13  Harvard  Law  Eeview,  233.  See,  also, 
Matter  of  Applicaiion  of  Cooper^  supra;  Ex  parte  Qurland, 
4  Wall.  333,  379  (18  L.  Ed.  366) ;  Ex  paHe  Yale,  24  CaL 
241  (85  Am.  Dec.  62).  Whether  this  is  sound  is  not  per- 
tinent to  the  present  inquiry.  That  courts  admitting  to 
practice  possess,  in  .the  absence  of  statutes,  the  inherent 
power  to  disbar,  is  well  established.  Scoit  v.  State,  86  Tex. 
321 .  (24  &  W.  789) ;  State  v.  Richtor,  49  La.  Ann.  1015 
(22  South,  195).  But  from  this  it  does  not  follow  that  none 
other  may  be  authorized  to  do  sa  Formerly  each  court 
might  punish  or  disbar  for  itself,  but  its  judgment  was  not 
effective  in  any  other  court  State  v.  Kirhe,  supra;  Ex  parte 
Bradley,  supra;  Ex  parte  Tillinghast,  4  Pet.  108  (7  L.  Ed. 
798).  This  was  remedied  in  England  by  22  and  24  Vict 
(1860),  chapter  127,  section  25,  and  by  the  statute  of  this 
state  declaring  such  judgments  effective  "  in  the  courts  of 
all  other  counties."  This  merely  gives  to  such  an  adjudica- 
tion the  same  force  and  effect  as  that  in  any  other  litigation. 
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It  declares  that  persons  found  by  one  court  unfit  to  continue 
in  the  profession  shall  be  excluded  by  all  other  courts,  and 
is  a  legitimate  exercise  of  the  police  power  for  the  protection 
of  the  public  against  the  evil  consequences  of  such  persons 
continuing  in  the  profession.  As  said,  there  is  of  necessity 
no  connection  betNveen  the  power  to  admit  to  practice  and 
the  power  to  disbar  for  subsequent  misconduct,  and  we  know 
of  no  reason  for  denying  the  authority  of  the  General  As- 
sembly to  confer  on  trial  courts  of  record  the  power  to  sus- 
pend or  disbar.  This  does  not  include  courts  of  criminal 
jurisdiction  only,  as  contended  by  appellant,  for  this  is  not 
a  criminal  action.  State  v.  Clarke,  46  Iowa,  155;  Staie  v. 
Laughlin,  73  Mo.  443.  As  said,  independent  of  statute  each 
court  might  have  exercised  its  inherent  power  of  punishing 
and  removing  its  officers,  and  the  effect  of  the  legislation 
cited  was  merely  to  recognize  and  confirm  the  power  which 
previously  existed.  Whether  this  might  have  been  denied 
to  either  court  is  a  different  question.  As  directly  in  point, 
see  In  re  Waugh,  32  Wash.  50  (72  Pac.  710)  ;  Staie  v.  Kirke, 
12  Fla.  278  (95  Am.  Dec.  315) ;  and  In  re  Freerks,  11 
Jr.  D.  120  (90  K  W.  265,  273),  where  the  practice  of  insti- 
tuting such  proceedings  in  the  appellate  instead  of  the  nisi 
prius  court  is  disapproved.  The  trial  court  without  doubt 
had  jurisdiction. 

IV.    James  and  Isabell  Hardin  were  unable  to  attend 
the  trial,  and  upon  written  motion  the  court  entered  an  order 
January  14,  1904,  that  their  deposition  be  taken  on  oral 
interrogatories  on  the   18th  day  of  the  same 
^'  Sh??™"*'    month.     Defendant  had  no  notice  other  than 
'  that  with  which  he  was  charged  by  being  a 

party  to  the  proceedings  and  present  when  the  order  was 
made.  This  was  in  pursuance  of  section  4688  of  the  Code, 
declaring  that  no  party  shall  be  required  to  take  depositions 
on  notice  "  during  a  term  of  court  in  which  the  action  is 
pending,  unless  such  court,  upon  written  motion,  in  further- 
ance of  justice,  shall  so  order.''     Contrary  to  appellant's 
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contention,  no  other  notice  was  necessary.  Less  time  than 
would  be  permissible  under  the  statute  may  be  as  essential 
in  the  furtherance  of  justice  as  the  taking  of  the  deposition. 
The  statute  is  broad  enough  to  permit  the  court,  when  wit- 
nesses whose  attendance  has  been  anticipated  are  prevented 
from  being  present,  rather  than  postpone  the  trial  at  great 
inconvenience  or  expense,  to  direct  that  their  testimony  be 
taken  by  deposition  at  such  reasonable  time  as  the  court  may 
fix ;  and  as  such  order  is  made  on  motion,  no  other  notice  is 
necessary. 

V.     When  it  was  proposed  to  read  the  depositions  so 

taken  in  evidence,  objection  was  made  on  the  ground  that 

the  accused  was  entitled  to  be  confronted  in  court  by  the 

_  witnesses  against  him.     Were  this  a  criminal 

5.  Depositions  ^  t»         i 

iM  DisBAEMiNT  actiou,  thc  Doiut  might  be  well  taken.    But  the 

FBOCXBDXRGS.  ... 

proceeding  is  civil,  and  within  the  class  desig- 
nated special  proceedings  in  the  Code.  State  v.  Clark,  46 
Iowa,  155;  Baa-  Ass'n  v.  Ramdel,  158  K  Y.  219  (52  N.  E. 
1109) ;  Re  Evans,  22  Utah,  366  (62  Pac.  913,  53  L.  R  A. 
952,  83  Am.  St  Rep.  794).  The  object  of  the  proceeding 
is  not  punishment  of  the  delinquent,  but  the  "  protection  of 
the  court,  the  proper  administration  of  justice,  the  dignity 
and  purity  of  the  profession,  the  public  good,  and  the  pro- 
tection of  clients.^'  State  v.  Finn,  32  Or.  519  (52  Pac.  756)  ; 
Ex  parte  Wan,  107  U.  S.  273  (27  L.  Ed.  556).  The  use  of 
depositions  in  a  civil  action  or  other  civil  proceeding  is 
expressly  authorized  by  statute  (section  4684  et  seq.,  Code), 
and  there  is  no  ground  for  making  an  exception  of  disbar- 
ment proceedings.  The  decision  in  the  Matter  of  an  Attor- 
ney, 83  N.  Y.  164,  relied  on  by  appellant,  was  put  on  the 
ground  that  the  statutes  of  that  State  did  not  authorize  the 
taking  of  depositions  in  special  proceedings.  In  re  Simpson, 
9  N.  D.  379  (83  K  W.  541),  is  not  in  point,  for  the  court 
merely  held  that  certain  aflSdavits  were  not  admissible  in 
evidence.  Nor  are  the  decisions  of  what  was  really  before 
the  courts  In  re  Duncan,  64  S.  C.  461  (42  S.  E.  433),  and 
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State  V.  Fifdey,  30  Fla.  331  (11  South.  674,  18  L.  R  A. 
401).  In  the  former  the  evidence  taken  in  the  trial  of  the 
cause,  out  of  which  the  disbarment  proceedings  arose,  was 
offered,  and  in  approving  the  ruling  by  which  it  was  rejected 
the  court  commented  on  the  desirability  of  the  judge  hearing 
the  witnesses.  In  the  latter  an  order  referring  the  case  to 
a  special  master  to  take  testimony  was  disapproved,  but  the 
error  was  held  to  have  been  waived.  The  decision  in  the 
New  York  case  seems  to  have  been  misapprehended,  and  the 
necessity  of  confronting  the  accused  face  to  face  hy  witnesses 
to  have  been  stated  on  the  assumption  that  the  proceeding 
is  criminal  in  its  nature.  On  this  point  all  said  in  either 
case  was  didcu  As  previously  stated,  this  is  not  a  criminal 
prosecution,  and  the  requirement  of  the  Constitution  that 
the  accused  be  confronted  by  the  witnesses  against  him  has 
no  application.  As  directly  in  point,  see  In  re  Wellcome, 
23  Mont  260  (58  Pac.  711).  The  depositions  were  rightly 
received  in  evidence. 

VI.  The  evidence  was  taken  down  in  shorthand,  and 
upon  the  conclusion  of  the  trial  March  5,  1904,  certified  by 
the  judge  and  reporter,  filed  with  the  clerk,  and,  in  pursu- 
^  „  ance  of  an  order  then  entered,  was  transcribed, 

of  nSm?^****     and  the  transcript,  duly  certified,  also  filed  with 

the  clerk  June  22,  1904.    This  was  a  suflScient 

compliance  with  the  statute  requiring  all  the  evidence  to  be 

reduced  to  writing,  filed,  and  preserved.    Ooetz  v.  Stutsman, 

73  Iowa,  695. 

VII.  Special  proceedings  are  generally  triable  on  er- 
rors, but  the  statute  makes  an  exception  in  the  case  of  disbar- 
ment proceedings.     The  only  object  in  directing  the  preser- 
vation of  the  evidence,  and  on  appeal  having 

7.  Appeal:  trial  "  all  the  original  papers  with  the  transcript  of 
the  record  "  transferred  to  the  Supreme  Court 
"  to  be  there  considered  and  fully  acted  upon,^^  as  required 
by  section  329  of  the  Code,  is  to  enable  this  court  to  hear 
the  case  de  novo.    In  re  Crum,  7  K  D.  316  (75  N.  W.  257). 
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Appellant  also  insists  that  upon  his  sworn  denial  the 

proceedings  should  have  been   dismissed,  and  the  accused 

left  to  meet  a  prosecution  for  perjury.     This  might  result 

,^  in  adequate  punishment,  but  it  would  not  rid 

8.  Dbhial  of  AC-  -       .  -  ,  ,  , 

cu&*Tioii:  ef-  the  profession  of  an  unworthy  member,  and 
that  is  the  sole  object  in  this  proceeding.  Had 
ho  confessed,  judgment  might  have  been  rendered  instanter*. 
Had  he  explained,  the  court  would  have  been  called  upon 
to  pass  upon  the  sufficiency  of  his  explanation.  But,  as  he 
denied,  an  issue  was  raised  for  the  determination  of  the 
court    In  re  Eldridge,  82  K  Y.  161  (37  Am.  Eep.  558). 

VIII.  The  complaint,  with  amendments,  contains  nine 
specifications,  five  of  which  were  dismissed.  The  defendant 
was  found  guilty  under  each  of  the  remaining  four,  and 
now  challenges  the  sufficiency  of  the  evidence 
••  ^5^2e!""*  ^  sustain  the  findings.  The  first  two  may  be 
considered  together.  One  Isabell  Hardin  had 
been  appointed  guardian  of  two  grandchildren,  Eric  and 
Russell  Blake,  and  had  in  her  possession  $1,000  belonging 
to  them.  This  was  known  to  defendant,  for  he  had  acted 
as  her  attorney  in  procuring  the  appointment,  and  also  in 
releasing  the  mortgage  through  which  the  mon^  was  ob- 
tained. He  undertook  to  loan  this  money  for  her  as  guar- 
dian, and  whether  through  her  solicitation  or  his  is  inmia- 
terial.  The  loan  was  made  to  A.  C.  and  L.  F.  Field  in  Jime, 
1901,  and  secured  by  a  mortgage  on  fifty-three  acres  of  land, 
of  which  about  fifteen  acres  were  under  cultivation  and  the 
remainder  covered  with  brush  and  small-  trees  grown  up 
after  the  removal  of  white  oak  timber.  The  house,  which 
had  been  constructed  of  native  timber  fifty  years  previous, 
was  in  a  dilapidated  condition,  and  the  stable  was  of  slabs. 
The  estimates  of  the  value  of  the  land,  as  given  by  the  wit- 
nesses, vary  from  $13  to  $30  per  acre.  Those  who  appear 
best  qualified  to  judge  place  it  at  less  than  $20  per  acre,  and 
from  a  comparison  of  the  opinions  and  opportunities  to 
know  we  are  convinced  that  the  tract  did  not  exceed  in  value 
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the  face  of  the  mortgage.  Nor  was  the  title  perfect  in  the 
^Fields.  A  tax  deed  had  been  issued  to  one  Brown  April  22, 
1898,  of  an  undivided  half  of  the  land.  On  December  30 
the  same  year  another  tax  deed  of  the  undivided  half  of 
four  and  one-half  acres  of  the  thirteen  acres  and  an  undi- 
vided half  of  an  undivided  half  of  the  forty  acres  was  issued 
to  Brown ;  and  July  14,  1899,  a  third  tax  deed  had  issued 
to  the  same  person,  conveying  the  thirteen  acres  and  an 
undivided  one-half  of  the  forty  acres,  though  the  last  was 
not  recorded  until  January  29,  1902.  On  the  2d  day  of 
January,  1899,  Brown  quitclaimed  his  interest  in  the  land 
to  the  accused,  but  the  deed  was  not  recorded  until  January 
29,  1902.  The  defendant  executed  a  quitclaim  to  L.  F. 
Field  July  17,  1901,  which  was  never  deliv.ered,  save  by 
recording.  Subsequently,  on  the  30th  day  of  June,  1902, 
Brown  procured  still  another  tax  deed,  and  caused  it  to  be 
recorded. 

The  evidence  farther  shows  that  the  defendant  had  been 
dealing  with  the  Fields  for  a  long  time,  and  that  in  June, 
1892,  they  had  executed  to  him  a  note  of  $1,424.40,  and 
secured  it  by  a  diattel  mortgage  on  their  personal  property 
and  by  a  real  estate  mortgage  on  the  land  in  question. 
Thereafter  they  had  paid  neither  interest  nor  taxes,  and 
previous  to  the  loan  for  Mrs.  Hardin  had  informed  him  that 
they  would  abandon  the  farm.  In  1901  they  were  "exe- 
cution proof,"  so  that  in  placing  the  loan  the  defendant 
know  (1)  that  it  was  doubtful  if  the  land  equaled  its  face 
value;  (2)  that  the  Fields  did  not  have  title  to  over  one- 
half  the  land;  (3)  that  they  would  not  be  likely  to  think  of 
or  make  any  effort  to  pay  the  loan  or  interest  or  to  keep  up 
the  taxes  on  the  land;  (4)  that  they  were  not  financially 
responsible;  (5)  that  they  were  about  to  abandon  the  prem- 
ises on  which  the  security  was  given;  and  (6)  that  the  loan 
was  in  his  interest,  rather  than  in  that  of  Fields.  He  re- 
tained the  money,  and,  upon  satisfying  the  mortgage  exe- 
cuted by  the  Fields  to  him,  took  another  mortgage  of  $600 
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from  them  to  his  wife,  subject  to  that  of  Mrs.  Hardin,  and 
this  he  exchanged  to  one  Bilboa  for  a  small  house  and  lot 
in  Indianola.  The  bare  statement  of  the -facts  convicts  the 
accused  of  having  overreached  both  the  guardian  and  Bilboa, 
and  the  only  serious  question  is  whether  he  accomplished 
this  through  dishonesty  and  fraud. 

Neither  the  guardian  nor  her  husband  had  ever  seen 
the  land.  The  accused  knew  this.  They  were  uneducated, 
and  had  little,  if  any,  knowledge  of  titles.  He  also  knew 
this,  and,  as  he  had  been  engaged  in  the  practice  for  nearly 
twenty  years,  he  must  also  have  known  that  the  court,  if 
advised,  would  never  approve  a  loan  such  as  he  was  having 
the  guardian  make.  Bearing  these  matters  in  mind,  little 
diflSculty  is  experienced  in  reaching  the  conclusion  that  either 
by  misrepresenting  or  concealing  the  facts  he  deliberately 
took  advantage  of  the  guardian.  As  to  whether  he  informed 
Hardin  something  of  the  condition  of  the  land  need  not  be 
determined.  He  certainly  concealed  the  fact  that  the  Fields 
never  intended  to  pay  the  principal  or  interest,  and  would 
soon  abandon  the  premises,  and  we  think  he  represented  that 
the  land  was  worth  $35  or  $40  per  acre,  and  that  the  security 
would  be  good.  He  may  have  spoken  of  the  title  to  Hardin, 
but  not  in  such  a  way  as  to  indicate  that  it  was  not  in  the 
name  of  the  pretended  borrowers.  It  is  doubtful  if  he  said 
anything,  as  he  was  then  in  a  situation,  as  he  supposed,  to 
perfect  the  title.  His  delay  before  doing  so  in  part,  and  in 
not  sending  the  mortgage  to  the  guardian  for  over  a  year, 
is  not  satisfactorily  explained  by  merely  saying  that  he  was 
waiting  until  h^  might  go  to  the  county  seat  of  Clark  county. 
A  better  explanation  is  found  in  his  offer  upon  Fields'  fail- 
ure to  pay  interest  to  purchase  the  mortgage  of  the  guardian 
at  50  cents  on  the  dollar,  as  was  testified  by  her  and  two 
others,  though  denied  by  him,  in  which  he  was  somewhat 
corroborated  by  his  wife.  As  neither  the  guardian  nor  her 
husband  had  seen  the  land,  or  knew  anything  of  the  title, 
his  claim  that  they  acted  upon  their  own  judgment  is  pre- 
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posterous.     He  could  not  well  have  avoided  understanding 
that  they  were  relying  upon  him,  and  he  must  have  known 
that,  had  he  told  them  the  truth,  they  would  not  have  con- 
sidered making  the  loan.     By  his  deception  either  through 
false  representation  or  concealment  he  induced  the  guardian 
to  part  with  her  money,  which  he  put  in  his  own  pocket 
That  she  subsequently  acquired  the  land,  and,  after  incurring 
an  expense  of  $150  in  perfecting  the  title,  sold  it  for  $700, 
is  no  mitigation.    Much  that  has  been  said  of  concealing  the 
facts  applies  to  the  transaction  between  defendant  and  Bil- 
boa,  though  with  the  difference  that  he  had  not  been  employed 
by  the  latter.    At  the  time  of  the  exchange  Bilboa  was  sev- 
enty-seven years  old,  and  the  evidence  as  to  whether  defend- 
ant represented  to  him  that  the  $600  mortgage  covered  sixtiy 
acres  of  land  near  a  county  seat^  worth  $60  per  acre,  is  in 
dispute.     The  accused  certainly  knew,  although  he  denied 
this,  that  the  paper  he  was  exchanging  for  the  house  and  lot 
was  practically  worthless.     The  contract  between  them  con- 
tains this  suspicious  clause :     "  It  is  understood  that  the 
representation  as  to  the  property  and  note  and  mortgage  and 
all  inducements  in  way  of  this  exchange  are  set  forth  in  this 
contract."     Honest  men  do  not  ordinarily  find  it  necessary 
to  guard  their  interests  by  such  provisions.     The  effect  of 
the  deal  was  to  cheat  this  aged  man  out  of  his  property,  and 
though  the  determination  of  defendant's  guilt  rests  largely 
upon  the  relative  credibility  of  the  two  as  witnesses,  we  are 
inclined  to  concur  in  the  finding  of  the  district  judge  before 
whom  their  testimony  was  given. 

IX.  It  appears  that  the  accused,  as  attorney  for  Sarah 
J.  Cocke,  obtained  a  judgment  for  $136.53  and  costs  against 
one  Onie  Carter  August  31,  1893,  which  became  a  lien  on 
the  latter's  interest  in  a  certain*  lot  and  forty  acres  of  land, 
of  which  her  father,  W.  J.  Moorman,  was  seised  at  the  time 
of  his  death  in  November  of  the  same  year.  On  the  Ist 
day  of  December  following,  Onie  Carter  and  husband  exe- 
cuted a  mortgage  on  her  interest  in  the  estate  to  the  wife 
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of  the  accused  as  securily  of  an  in^lebtedness  of  $331.64. 
In  February,  1894,  the  defendant,  as  attorney  for  Onie 
Carter,  instituted  a  suit  for  the  partition  of  the  above  land. 
At  the  aan\e  time  he  represented  Mrs.  Coc^e  in  the  matter 
of  her  judgment  against  Onie  Carter  and  his  wife  in  the 
collection  of  her  mortgage.  Without  any  suggestion  con- 
cerning these  incumbrances,  referees  were  appointed,  and 
the  property  was  ordered  to  be  sold.  Sale  was  made,  and 
on  April  30,  1894,  the  accused  prepared  the  referee's  report 
of  the  sale,  in  which  they  asked  that  the  mortgage  of  Mrs. 
Mosher  be  ordered  first  paid  out  of  the  share  of  Onie  Carter, 
and  whatever  remained  be  applied  on  the  judgment  of  Mrs. 
Cocke.  No  data  or  reason  for  this  was  stated  in  the  report. 
This  was  never  explained  to  the  referees,  but  was  entirely 
on  the  motion  of  defendant,  who  obtained  an  order  of  ap- 
provBl  from  the  court  without  disclosure  of  the  fact  that 
the  judgment  was  a  prior  lien,  and  should  have  been  first 
paid.  The  record  leaves  no  doubt  but  that  the  order  would 
not  have  been  granted  had  the  facts  been  disclosed  to  the 
court  Subsequently  John  Cocke,  to  whom  Sarah  J.  Cocke 
h^d  assigned  the  judgment,  intervened,  asking  that  the  por- 
tion of  the  order  giving  the  mortgage  priority  be  set  aside. 
Mrs.  Mosher  joined  issue,  and  upon  hearing  the  order  was 
80  modified  as  to  direct  that  the  judgment  be  first  paid. 

The  record  leaves  no  doubt,  but  that  the  court  was 
deliberately  deceived  into  making  this  order.'  The  explana- 
tions of  the  accused  confirm,  rather  than  obviate,  this  con- 
clusion. His  first  excuse  is  that,  as  Onie  Carter  had  assigned 
to  him  her  share  in  the  personal  estate  of  the  deceased  to 
secure  the  satisfaction  of  the  mortgage  and  judgment,  enough 
would  be  realized  to  pay  both  anyhow.  If  so,  why  procure 
the  order  transposing  the  liens?  But  the  assignment  did 
not  specify  its  purpose,  and  from  Mrs.  Carter's  share  of  the 
proceeds  of  the  real  estate  Mrs.  Mosher's  mortgage  was 
satisfied,  and  but  $34  and  some  cents  was  applied  on  the 
judgment  of  Mrs.   Cocke.     The  balance  remained  unpaid 
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until  after  John  Cocke  procured  the  order  to  be  set  aside. 
Again,  it  is  said  that  Mrs.  Cocke  was  owing  him  for  attor- 
ney's fees  (and  judgment  was  subsequently  obtained  by  him 
for  $122.50),  and  that  her  agent  agreed  that  he  should  be 
paid  from  what  he  collected  on  her  judgment,  and  that  her 
agent  had  stated  it  did  not  make  any  difference  which  was 
paid  first,  the  mortgage  or  the  judgment,  as  all  would  go  to 
Mosher  anyway.  If  so,  what  could  have  been  the  object  of 
the  order  that  the  mortgage  should  be  first  paid  ?  The  court 
evidently  entertained  a  different  view  in  the  intervention 
suit  as  to  what  the  agent  had  said.  It  will  be  observed,  how- 
ever, that  no  claim  is  made  that  any  one  was  consulted  with 
respect  to  the  6rder,  or  consented  to  transposing  the  liens  so 
that  of  Mrs.  .Mosher  should  be  prior.  That  matter  was 
even  concealed  from  the  referees.  As  another  reason  he 
claims  to  have  acted  upon  the  supposition  that  the  land  was 
the  homestead  of  deceased,  and  that  Mrs.  Carter's  share  was 
exempt  from  the  lien  of  Mrs.  Cocke's  judgment  Why  could 
that  have  interested  him  if  any  unpaid  balacice  after  the 
application  of  her  share  of  the  land  on  the  mortgage  and 
judgment  were  to  be  paid  from  her  share  of  the  personal 
estate  ?  Why  did  he  not  set  up  this  exemption  in  his  wife's 
answer  in  the  intervention  suit  of  John  Cocke  previously 
mentioned?  Doubtless  it  had  not  occurred  to  him  at  that 
time.  Even  if  "  there  was  some  reservation  aside  from  the 
lease  in  reference  to  something  or  other  in  keeping  some 
things  in  the  house,"  this  alone  would  not  be  sufiicient  to 
justify  the  conclusion  that  deceased,  Moorman,  had  intended 
to  return  to  live  on  the  land  after  he  had  leased  it  and  taken 
up  his  abode  with  a  daughter  in  town.  Conceding  that  he 
retained  a  room  in  the  house,  and  slept  there  occasionally, 
he  made  his  home  with  the  daughter,  and  there  is  no  pre- 
tense that  he  intended  again  to  reside  on  the  farm.  Viewed 
in  the  most  favorable  light,  the  issue  as  to  the  exemption 
was  doubtful,  and  defendant  had  no  right  to  resolve  that 
doubt  in  the  interest  of  his  wife  against  that  of  his  other 
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client,  Mrs.  Cocke,  without  her  consent,  without  inforining 
the  referees,  and  procuring  the  order  without  disclosing  the 
point  to  be  decided  to  the  court.  These  explanations  do 
not  dovetail,  and  axe  evidently  afterthoughts. 

X.  On  the  1st  day  of  September  of  1897,  Estella 
Easier,  acting  through  her  father,  one  lago,  loaned  $1,000 
through  the  accused  to  A.  A.  and  Mahala  Allen,  to  secure 
which  they  executed  a  mortgage  on  the  S.  %  of  the  S.  W.  ^ 
of  section  4  and  on  their  interest  in  the  E.  %,  N.  E.  %, 
X.  E.  1/4,  of  section  8,  all  in  Tp.  76,  K.  24.  Three  days 
prior  to  giving  this  mortgage,  though  unknown  to  lago,  the 
S.  W,  y^y  S.  W.  ^,  of  section  4  had  been  sold  on  execution, 
and  thereafter  in  due  time  a  sheriff's  deed  issued.  The 
land  in  section  8  was  sold  to  pay  the  debts  of  the  estate, 
divesting  the  interest  the  Aliens  had  mortgaged.  These  sales 
were  known  to  the  accused,  as  he  was  connected  with  the 
litigation  out  of  which  they  grew.  The  Aliens  conveyed  the 
remaining  land  S.  E.  ^4,  S.  W.  ^4  ^^  section  4  to  A.  P. 
Young  in  May,  1897,  and  the  latter  to  Mosher  in  August 
following.  A.  A.  McGarra  began  suit  to  subject  this  forty 
acres  to  the  payment  of  certain  expenses  and  costs  in  parti- 
tion proceedings  in  December,  1900,  and  obtained  a  decree 
ak  prayed.  Sale  was  made  to  McGarra  November  22,  1902. 
Some  time  prior  to  this  sale  defendant  had  conveyed  the 
land  to  H.  C.  J.  Goodale,  and,  as  he  claims,  received  from 
him  a  duebill  typewritten  on  a  piece  of  paper  about  an  inch 
in  width  and  three  and  one-half  inches  long,  in  language 
following:  "  I  accept  deed  of  L.  L.  Mosher  to  SE  4,  SW  4, 
T.  76,  R  24,  of  July  17,  1901.  I  owe  L.  L.  Mosher  $1600 
for  same.  I  agree  to  pay  the  Easier  Mortgage  of  $1000.00, 
and  all  taxes  and  redeem  tax  sales.  I  waive  all  covenants 
of  warranty  hy  reason  of  McGarry's  suit.  Dated  Apr.  5, 
1902.  H.  C.  J.  Goodale."  When  it  is  added  that  this  land 
was  never  worth  to  exceed  $1,600,  this  instrument  seems 
scarcely  susceptible   of  explanation.     The   defendant  paid 

Mrs.  Easier  the  amount  of  the  mortgage,  and  had  her  assign 
Vol.  128  Ia.— 7 
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in  blank.  It  was  in  the  hands  of  various  parties^  including 
Goodale,  and  finally  came  into  the  hands  of  the  accused,  as 
he  claims,  representing  A.  P.  Young,  a  sister  of  his  wife; 
that  is,  she  had  let  him  have  money,  which  he  agreed  to 
repay,  and  he  thinks  her  money  went  into  it,  although  lie 
had  not  charged  himself  with  it  on  his  books.  Goodale  died 
May  14,  1903,  and  Ede  E.  Law  and  D.  J.  Goodale  were 
appointed  administrators,  by  whom  defendant  was  employed 
as  attorney  for  the  estate. 

On  the  24di  day  of  September,  1903,  he  presented  an 
application  to  the  court  for  authority  to  pay  taxes  on  land 
and  for  a  monument,  and  in  it  merely  recited  that  there  was 
a  mortgage  on  a  certain  lot,  with  some  costs  made  thereon, 
and  "  also  a  mortgage  on  iJie  southeast  quarter  of  the  south- 
west of  4  —  76  —  24,  amounting  to  $1,086.96,  drawing  8 
per  cent.  This  mortgage  is  also  on  land  of  other  parties  " ; 
and  another  mortgage  on  same  land  in  another  township. 
At  the  same  time,  and  without  any  explanation,  he  presented 
and  procured  to  be  signed  by  the  court  an  order  directing  the 
administrators  to  pay  the  other  two  mortgages,  "  and,  inas- 
much as  it  is  shown  that  the  mortgage  on  the  S.  E.  l^,  S.  W. 
%,  of  4  —  76  —  24  is  also  on  the  other  land,  they  are  di- 
rected to  take  an  assignment  thereof,  and  cancel  same  as  to 
the  said  40  acres,  and  hold  same  as  a  claim  and  lien  on  other 
lands."  That  he  deliberately  included  in  the  order  that  for 
which  the  application  signed  bjy  the  administrator  had  not 
asked,  and  which  the  court,  if  advised,  would  not  have 
granted,  is  not  open  to  controversy.  He  knew,  when  ho 
prepared  it,  that  the  other  land  was  beyond  the  reach  of 
a  mortgage,  and  we  have  no  doubt  that  reference  to  it  was  a 
subterfuge  by  which  to  induce  the  administrators  to  take  up 
a  mortgage  which  the  estate  was  under  no  obligation  to  pay. 
At  that  time  a  sale  of  the  land  had  been  made  to  McGarra 
on  which  title  in  him  was  quieted  in  March,  1904.  In  view 
of  the  circumstances,  we  have  no  doubt  that,  as  testified  by 
Mrs.  Law,  he  represented  that  one-half  she  paid  to  procure 
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an  assignment  of  the  mortgage  under  the  order  of  the  court 
would  be  replaced  from  its  enforcement  against  other  lands 
covered  by  it.  Moreover,  the  administrators  at  that  time 
knew  nothing  of  the  alleged  duebill.  The  recital  of  these 
facts  establishes  the  charge  of  unprofessional  conduct  toward 
the  court  as  well  as  his  clients,  regardless  of  whether  the 
order  obtained  was  against  their  interest.  A  lawyer  is  not 
justified  in  resorting  to  deception  in  dealing  with  those  for 
whom  he  acts,  even  though  the  outcome  may  happen  to  be 
without  injury  to  them.  Nor  is  an  attorney  excusable  for 
including  in  an -order  prepared  for  the  judge  to  sign  material 
matter  not  included  in  the  application.  Even  the  order  was 
a  misrepresentation,  for  it  indicated  a  statement  that  the 
mortgage  covered  other  lands.  Practically  the  only  excuse 
presented  is  that  he  did  not  recollect  at  the  time  that  the 
other  lands  were  no  longer  covered  by  the  mortgage.  This 
cannot  be  accepted,  as  he  was  connected  with  all  the  litiga- 
tion, and,  besideS)  was  directly  interested  in  the  mortgage 
itself. 

In  considering  the  several  charges  against  defendant  it 
has  not  been  our  purpose  to  review  all  the  evidence  intro- 
duced. That  would  be  impractical  where  the  abstract,  as  in 
this  case,  contains  more  than  300  pages.  Enough  has  been 
said,  however,  to  indicate  our  conclusions,  and  upon  what 
they  are  based. 

One  of  the  requisites  for  admission  to  the  bar  is  the 
possession  of  good  moral  character  (section  810,  Code),  and 
by  the  consensus  of  judicial  opinion  it  is  also  a  requisite 
10.  Disbasmsnt:  for  the  riirhtful  continuance  in  the  profession. 

iDoral    cbarao-  ^  

ter.  In  re  O ,  73  Wis.  602  (42  N.  W.  221)  ; 

Bar  Asa'n  v.  Oreenhood,  168  Mass.  169  (46  N.  E.  568) ; 
In  re  Wall,  107  U.  S.  265  (27  L.  Ed.  552) ;  In  re  Percy, 
86  N".  T.  651 ;  4  Cjc.  906.  The  statute  does  not  purport 
to  include  all  the  grounds  for  the  revocation  of  licenses  to 
practice  as  an  attorney  at  law,  and,  even  though  ceasing  to 
be  of  good  moral  character  be  not  within  the  causes  stated 
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in  section  324  of  the  Code,  the  court  had  jurisdiction  to 
disbar  defendant  on  that  ground.  In  re  Mills,  1  Mich.  392 ; 
Delano's  Case,  58  N.  H.  5  (42  Am.  Rep.  555);  State  v. 
McClaugherty,  33  W.  Va.  250  (10  S.  E.  407) ;  Sanborn  v. 
Kimball,  64  Me.  140;  Serfass'  Case,  116  Pa.  455  (9  Atl. 
674) ;  and  cases  last  above  cited.  The  moral  delinquencies 
must  be  such,  however,  as  shall  unfit  the  person  accused  for 
the  proper  discharge  of  the  trust  reposed  in  him.  Among 
these  are  the  absence  of  common  honesty  and  veracity,  espe- 
cially in  all  professional  intercourse.  Courts  and  clients  of 
necessity  repose  great  confidence  in  attorneys,  and  any  one 
who  has  repeatedly  betrayed  this,  and  is  likely  to  continue 
so  to  do,  ought  not  to  remain  in  the  profession.  Were  the 
first  two  charges  standing  alone,  we  might  be  inclined  to 
relegate  the  parties  to  such  remedies  as  the  law  affords ;  but, 
when  considered  in  connection  with  the  last  two,  they  tend 
strongljy  to  indicate  such  a  want  of  integrity  as  to  disqualify 
the  accused  to  act  in  any  position  of  trust  In  many  mat- 
ters the  courts  necessarily  rely  upon  the  representations  of 
attorneys.  Thus  it  is  not  the  practice  to  read  all  the  papers 
in  the  case  before  an  order  or  decree  is  signed,  and  an  attor- 
ney who  cannot  be  relied  upon  to  state  accurately  the  con- 
tents of  these,  and  the  circumstances  upon  which  they  are 
based,  and  which  justify  making  them,  ought  not  to  be  tol- 
erated as  an  ofiicer  of  the  court.  The  lawyer  should  never 
forget  that  he  is  a  "  minister  of  justice,"  nor  allow  his  purely 
personal  interests  to  divert  him  from  the  high  duties  of  his 
office.  The  record  before  us  bears  indubitable  evidence  that 
greed  of  gain  is  responsible  for  the  inexcusable  deceits  prac- 
ticed by  the  defendant,  and  that  the  revocation  of  his  license 
to  practice  law  should  be  approved. —  AffirmecL 
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J.  W.  Milbubn  as  Administrator,  Emerson  Estate,  v.  John         ig    loi 

H.  East,  Lobena  East  and  John  Hebsohel  East,  

Appellants. 

Estates  of  decedents:    adjudication.    An  order  directing  an  ad- 

1  ministrator  to  retain  and  treat  as  estate  property  certain  rent 
notes,  no  reference  being  made  to  the  lease,  such  order  being 
based  on  an  application  by  the  administrator  for  a  rule  re- 
quiring a  third'  person  to  appear  and .  show  cause  why  such 
lease  and  notes  should  not  be  delivered  to  him,  to  which  such 
third  party  filed  answer  simply  claiming  the  same  by  virtue  of 
an  interest  in  the  property  out  of  which  the  rent  arose,  but 
made  no  further  appearance,  did  not  amount  to  an  adjudica- 
tion as  to  the  ownership  of  the  property. 

Same.    Where,  on  an  administrator's  application  to  recover  a  cer- 

2  tain  lease  and  rent  notes,  an  order  was  entered  directing  him 
to  dispose  of  the  notes  as  estate  property,  but  no  reference 
was  made  to  the  interest  of  certain  nonresident  defendants, 
heirs  of  the  intestate,  in  the  estate,  such  heirs  were  not  parties 
to  the  proceeding  through  the  administrator  under  the  pro- 
visions of  Code  section  3333,  and  were  not  bound  by  any  adju- 
dication as  to  the  ownership  of  the  property  out  of  which 
the  rent  arose. 

Order  for  sale  of  real  estate.    Code  section  3323,  does  not  require 

3  the  final  establishment  by  an  administrator  of  valid  claims 
against  an  estate  before  an  order  for  the  sale  of  real  estate 
to  pay  debts  will  be  made,  but  an  allowance  of  claims  by  the 
administrator  is  prima  facie  sufficient  to  authorize  an  order 
for  such  sale. 

Same.    Ordinarily  an  application  for  an  order  to  sell  real  estate, 

4  to  pay  claims  against  an  estate,  should  be  made  within  the 
time  allowed  for  the  filing  and  allowance  of  claims;  but  where 
it  appears  that  no  real  property  was  discovered  until  after  the 
expiration  of  that  time,  and  diligence  has  been  shown,  an  order 
of  sale  may  properly  be  made. 

Appeal  frQm  Hamilton  District  Court, —  Hon.  J.  R.  Whit- 
TAKEB,  Judge. 
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Tuesday,  Apeil  4,  1905. 

Petition  in  probate  by  plaintiff,  as  administrator  of 
Priscilla  Emerson,  deceased,  to  sell  certain  real  estate  for 
the  purpose  of  paying  claims  against  her  estate.  The  de- 
fendants, claiming  adversely  to  the  title  alleged  to  be  in 
Priscilla  Emerson,  resisted  the  application.  The  case  was 
tried  by  consent  as  in  equity,  and  decree  was  rendered  or- 
dering the  sale  of  the  property,  from  which  defendants  ap- 
peal.—  Affirmed. 

George  W.  Hewitt,  for  appellants. 

Wesley  Martin  and  Chas.  A.  BiematzJci,  for  appellee. 

McClain,  J. —  Priscilla  Emerson  died  in  1898,  hav- 
ing been  for  several  years  a  widow.  She  left  surviving 
her,  as  heirs,  Lorena  May  East  and  John  Herschel  East, 
the  children  of  her  deceased  daughter,  Eva  May  East,  and 
her  surviving  husband,  John  H.  East,  who  is  also  a  de- 
fendant in  this  action.  In  1899  plaintiff  was  appointed 
administrator  of  the  estate  of  Priscilla  Emerson,  and  served 
due  notice  of  his  appointment  Within  12  months,  claims 
to  the  amount  of  $1,200  were  filed,  proven  and  allowed 
against  the  estate.  But  the  personal  property  was  of  small 
amount,  and  insufficient  to  pay  the  costs  of  administration. 
Not  until  June,  1902,  was  any  real  property  discovered 
belonging  to  Mrs.  Emerson;  but  at  that  time  the  adminis^ 
trator  learned  that  there  was  a  deed  in  the  possession  of 
John  F.  Buncombe,  who  had  been  the  attorney  for  Mrs. 
Emerson,  purporting  to  convey  to  her  from  her  daughter 
Eva  May  East  the  real  property  involved  in  this  proceed- 
ing. The  administrator  then  petitioned  to  have  said  prop- 
erty sold  for  the  payment  of  claims  allowed  against  the 
estate.     This  property  had  been  conveyed  by  Mrs.  Emerson 
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to  her  daughter,  Mrs.  East,  by  deed  duly  recorded,  and  the 
deed  of  reconveyance  bore  date  February  7,  1894,  and  was 
not  recorded.  The  evidence  shows,  however,  without  con- 
flict>  that  this  deed  was  delivered  for  Mrs.  East  to  Mrs. 
Emerson  on  the  day  of  its  execution,  and  that  it  was  sub- 
sequently by  Mrs.  Emerson  placed  in  the  hands  of  Dun- 
combe  as  her  attorney.  During  Duncombe's  lifetime  he 
stated  that  he  held  such  a  deed  for  Mrs.  Emerson,  and  after 
his  def^th  it  was  found  among  other  papers  which  had  been 
held  by  him  for  her.  There  is  no  evidence  that  the  de- 
livery of  the  deed  to  Mrs.  Emerson  was  coupled  with  any 
condition,  or  that  it  was  placed  in  the  hands  of  Duncombe 
to  be  held  in  escrow,  or  otherwise,  save  as  an  instrument 
fully  executed  and  delivered  to  Mrs.  Emerson,  Title  to 
the  land  in  controversy  in  Mrs.  Emerson  was  therefore  fully 
made  out^  and  we  cannot  indulge  in  any  surmises  or  con- 
jectures as  to  possible  conditions  which  would  defeat  the 
conveyance  of  the  title  which  the  instrument  thus  executed 
and  delivered  purports  to  convey.  The  evidence  of  the  deed 
itself  is,  however,  corroborated  by  proof  that  taxes  were 
subsequently  paid  by  Mi's.  Emerson,  and  that  another  parcel 
of  real  property  conveyed  by  Mrs.  East  to  Mrs.  Emerson 
by  another  deed  of  the  same  date,  and  also  remaining  un- 
recorded, was  subsequently,  by  recorded  deed,  conveyed  by 
Mrs.  Emerson  to  Mrs.  East.  There  is  also  proof  of  declara- 
tions made  by  Mrs.  Emerson  as  to  her  ownership  of  the 
property. 

It  is  contended,  however,  for  appellants,  that  there  was 
an  adjudication  during  Mrs.  Emerson's  life  that  the  prop- 
erty belonged  to  Mrs.  East  The  proceedings  relied  upon 
were  as  follows:  George  W.  Hewitt,  hav- 
^*  dechSkts:  ing  been  appointed  administrator  of  the  estate 
J  ca  on.  ^j  "^Ys.  East  while  Mrs.  Emerson  was  still 
living,  made  application  to  the  probate  court  for  an 
order  on  Mrs.  Emerson,  requiring  her  to  appear 
and  show  cause  wliy  she  should  not  deliver  to   said   ad- 


Digitized  by  VjOOQIC 


104  MiLBUEN  V.  East.  [128  Iowa 

ministrator  a  certain  lease  and  certain  notes  which  had  been 
executed  to  her  in  connection  with  the  rental  of  the  prem- 
ises in  controversy,  the  allegation  being  that  Mrs.  Emerson 
had  acted  in  the  renting  of  such  premises  as  the  agent  of 
Mrs.  East  In  this  proceeding  Mrs.  Emerson  made  answer 
that  she  claimed  the  lease  and  notes  by  virtue  of  an  in- 
terest in  the  property.  Subsequently,  Mrs.  Emerson  not. 
appearing  further  in  person  or  by  attorney,  the  judge  en- 
tered an  order  in  probate  directing  Hewitt,  as  administrator, 
to  retain  the  rent  notes  and  treat  them  as  a  part  of  the 
estate  of  Mrs.  East.  But  no  order  was  made  with  reference 
to  the  lease  itself.  The  claim  is  that  this  constituted  an 
adjudication  of  title  in  Mrs.  East  conclusive  on  Mrs.  Emer- 
son, and  counsel  have  gone  into  an  elaborate  discussion  of 
the  doctrine  of  res  adjydicatcu,  We  think  it  sufficient,  how- 
ever, to  say  that  the  order  of  the  probate  court  in  the  pro- 
ceedings instituted  by  Hewitt,  as  administrator  of  Mrs.  East, 
could  not  constitute  an  adjudication  of  the  title  as  against 
Mrs.  Emerson,  for  the  following  reasons:  First,  because 
the  probate  court  had  no  authority  in  that  proceeding  to 
determine  the  title  to  the  real  estate,  for  Hewitt,  as  ad- 
ministrator, had  no  interest  in  the  real  estate  of  Mrs.  East 
which  he  was  seeking  to  assert  in  that  proceeding;  and, 
second,  because  the  court  made  no  determination  as  to  the 
title  to  the  real  estate,  but  only  as  to  the  title  to  the  rent 
notes.  It  is  said  that  the  title  to  the  real  estate  was  col- 
laterally involved,  for,  if  it  belonged  to  Mrs.  East,  that  would 
bo  a  reason  why  the  notes  belonged  to  her  estate ;  while,  on 
the  other  hand,  if  it  belonged  to  Mrs.  Emerson,  the  notes 
would  not  belong  to  the  estate  of  Mrs.  East.  But  there  may 
have  been  other  reasons  why  Mrs.  East's  estate  was  entitled 
to  the  possession  and  proceeds  of  the  rent  notes,  and,  how- 
ever that  may  be,  Mrs.  Emerson  did  not  put  in  issue,  nor 
contest  in  the  probate  court,  the  title  of  Mrs.  East  to  the 
property,  by  asserting  and  insisting  upon  title  in  herself 
as  a  reason  why  the  notes  did  not  belong  to  Mrs.  East's 
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estate.  As  already  stated,  Mrs.  Emerson^  after  making  an- 
swer in  the  proceedings  for  the  discovery  of  property  of 
Mrs.  East's  estate,  as  authorized  under  th6  provisions  of 
Code,  section  3315,  took  no  further  part  in  the  proceedings, 
and  cannot  be  bound  by  the  adjudication  of  the  probate  court 
as  to  a  matter  which  was  not  by  her  made  an  issue  therein. 
We  reach  the  conclusion  that  the  order  of  the  probate  court 
in  the  administration  of  the  estate  of  Mrs.  East  did  not  con- 
stitute an  adjudication  binding  on  Mrs.  Emerson  as  to  the 
title  to  this  property. 

Another  suflScient  reason  for  holding  that  the  order  of 
the  probate  court  in  the  administration  of  the  estate  of  Mrs. 
East  was  not  an  adjudication  as  to  the  title  of  the  property 
as  against  Mrs.  Emerson  is  that  the  proceeding 
was  not  between  the  parties  who  are  at  issue 
in  the  present  proceeding.  Mrs.  East,  having  died  before 
the  death  of  Mrs.  Emerson,  the  title  of  the  property  in  ques- 
tion -was  either  in  Mrs.  Emerson  or  in  the  defendants  in  the 
present  suit.  Hewitt,  as  administrator  of  Mrs.  East's  estate, 
did  not  represent  these  defendants.  His  contention  is,  how- 
ever, that  under  Code,  section  3333,  he  represented  and  acted 
for  these  defendants,  who  are  nonresidents,  with  reference  to 
ihe  rents  and  profits  of  this  real  estate  as  belonging  to  them. 
But  the  order  of  the  court,  made  on  his  application,  was  that 
the  rent  notes  should  be  disposed  of  by  him  as  belonging  to 
Mrs.  East's  estate;  and  no  reference  whatever  was  made  to 
the  interests  of  these  defendants,  and  there  was  therefore  no 
adjudication,  so  far  as  these  defendants  were  concerned,  in 
that  proceeding.  It  is  clear, 'therefore,  that  that  adjudica- 
tion, whatever  it  may  have  been,  was  not  an  adjudication 
as  between  the  parties  to  the  present  controversy. 

It  is  further  contended  for  appellants  that  on  this  ap- 
plication to  sell  real  estate  the  fact  of  the  existence  of  valid 
claims  against  the  estate  of  Mrs.  Emerson  should  have  been 
affirmatively  established  by  the  administrator  asking  to  have 
this   real  estate  subjected  to  the  payment  of  such  claims. 
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We  find  no  such  requirement  in  our  statute.     Code,  section 
3323,  provides  that:     "If  the  personal  effects 

8.  Ordbs  foe  ,  , 

8AL«  OF  sBAL  are  found  inadequate  to  satisfy  the  debts  and 
charges,  a  suflScient  portion  of  the  real  estate 
may  be  ordered  sold  or  mortgaged  for  that  purpose,  ap- 
plication therefor  being  made  in  the  court  granting  admin- 
istration, and  only  after  a  full  statement  of  all  the  claims 
against  the  estate,  and  after  rendering  a  full  account  of  the 
disposition  made  of  the  personal  estate."  It  is,  of  course, 
true  that  the  heirs  entitled  to  the  real  estate,  not  being 
parties  to  any  proceeding  for  the  allowance  of  claims  against 
the  estate,  are  not  bound  by  such  allowance.  But,  for  that 
matter,  the  persons  entitled  to  share  in  the  distribution  of 
personalty,  and  who  are  by  our  rules  of  descent  the  persons 
who  inherit  the  real  property,  are  not  necessary  parties  to 
the  proceeding  for  the  allowance  of  claims.  They  may  by 
proper  steps  resist  the  allowance,  and  the  same  opportunity- 
is  open  to  them,  so  far  as  it  may  be  anticipated  that  such 
claims  may  subsequently  be  enforced  against  the  real  estate. 
Perhaps  it  may  be  said  that  as  to  the  distribution  of  the 
personal  estate  they  are  directly  represented  by  the  admin- 
istrator, but  that  as  to  the  liability  of  the  real  estate  there 
is  no  such  representation.  However  this  may  be,  they  are 
not  bound  in  either  case  by  the  allowance  of  claims  by  the 
administrator. 

Although  there  is  considerable  conflict  in  the  cases  de- 
cided in  other  States  with  reference  to  the  effect  of  the 
allowance  of  a  claim  by  an  administrator  as  affording  the 
basis  on  which  sale  of  real  estate  may  be  ordered,  the  weight 
of  authority  seems  to  support  the  proposition  that  the  allow- 
ance in  probate  is  prima  facie  sufficient  to  authorize  an 
order  for  the  sale  of  the  real  estate,  and  that,  while  the  heirs 
who  are  parties  to  the  proceedings  for  the  sale  of  real  estate 
may  on  the  hearing  contest  the  validity  of  the  claims  already 
allowed  in  a  proceeding  to  which  they  were  not  parties,  yet 
it  is  not  incumbent  on  the  administrator  to  proceed  in  the 
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• 
first  instance  to  prove  up  the  claims  for  the  payment  of 
which  he  asks  that  real  estate  be  sold.  To  cast  any  such 
burden  upon  him  would  be  manifestly  unjust.  He  is  not 
the  claimant,  but  is  simply  proceeding,  in  the  administra- 
tion of  his  oflSce,  to  secure  assets  with  which  to  pay  claims 
which  the  court  may  have  already  directed  should  be  paid. 
As  supporting  the  rule  that  the  allowance  of  the  claims  by 
the  ijrobate  court  is  sufficient  prima  facie  as  against  the  heirs 
to  authorize  an  order  for  the  sale  of  real  estate,  see  Hopkins 
V.  Stout,  69  Ky.  375;  Steele  v.  Lineherger,  59  Pa.  308 
Mason  v.  Bair,  33  111.  194;  Stone  v.  Wood,  16  111.  177 
Beckett  v.  Selover,  7  Cal.  215,  228  (68  Am-  Dec.  237) 
2  Woemer,  Administration,  section  466.  In  Willett  v. 
Main,  65  Iowa,  675,  this  court  has  held  that  the  allowance 
of  the' claim  by  the  probate  court  is  not  an- adjudication  of 
its  validity  as  against  the  heirs;  but  after  referring  to  the 
cases,  among  those  cited  above,*  in  which  the  allowance  is 
held  to  be  prima  facie  evidence,  the  court  proceeds  to  dis- 
tinguish th^  case  under  consideration,  and  leaves  the  ques- 
tion open.  In  the  present  case,  the  allowance  of  the  claims 
by  the  probate  court  was  proven,  and  defendants  made  no 
effort  whatever  to  disprove  or  impeach  the  claims  thus  al- 
lowed. We  think  that,  after  the  allowance  of  the  claims 
was  shown,  it  was  for  the  defendants,  if  they  desired  to 
question  the  validity  of  any  of  lie  claims,  to  at  least  intro- 
duce some  evidence  of  their  invalidity,  and  thus  ovjsrcome 
the  prima  facie  case  m^de  by  proof  of  allowance. 

While  the  administrator  in  this  case  was  appointed  in 
1899,  the  application  for  sale  of  real  estate  was  not  made 
until  in  1902,  or  aboiit  three  and  one-half  years  after  the 
appointment  of  the  administrator.  It  has  been 
held  that,  in  the  absence  of  peculiar  circum- 
stances excusing  delay,  the  application  should  be  made 
within  the  time  allowed  for  filing  and  allowance  of  claims. 
McCrary  v.  Ta^er,  41  Iowa,  255 ;  Conger  v.  Cook,  56  Iowa, 
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117.  But  in  several  cases  the  order  allowing  sale  of  real 
estate  has  been  approved,  although  the  delay  in  filing  the 
application  has  been  as  great  as  in  the  case  before  us-  See 
Reed  v.  Reed,  94  Iowa,  569,  and  cases  there  cited.  In  the 
present  case,  it  is  shown  that  every  reasonable  effort  was 
made  to  discover  real  property  of  Mrs.  Emerson  which 
might  be  subjected  to  the  payment  of  claims  against  her 
estate,  but  without  avail,  by  reason  of  the  fact  that  the 
deeds  of  conveyance  of  this  and  other  real  property  to  her 
had  not  been  recorded.  As  soon  as*  the  administrator  dis- 
covered the  existence  of  these  deeds,  he  proceeded  with 
reasonable  promptness,  and  we  think  the  court  was  justified 
in  refusing  to  dismiss  the  proceedings  on  the  ground  that  it 
was  not  commenced  in  time. 

The  decree  of  the  lower  court  is  therefore  affirnied. 


City  of  Des  Moines,  Appellant,  v.  Ralph  Bolton. 

License  and  taxation  of  vehicles  by  cities.    Code  section  754  au- 

1  thorizing  cities  to  regulate,  license  and  tax  vehicles  kept  for 
hire,  is  not  limited  to  those  let  out  or  rented,  but  includes 
any  conveyance  used  by  the  owner  for  conveying  persons  or 
property  for  hire. 

Taxation  of  vehicles:    ordinance:    UNiFORMrrY,    A  city  ordinance 

2  requiring  the  owner  of  an  express  wagon  or  other  conveyance 
used  for  conveying  persons  or  property  for  hire,  to  pay  a 
license  fee  or  tax,  is  not  unconstitutional  for  want  of  uni- 
formity, because  exempting  from  the  tax  carriages  and  vehicles 
used  in  ordinary  livery  business. 

Appeal  from    Polk   District   Court. —  Hon.    W.    H.    Mc- 
Henry,  Judge. 

Tuesday,  April  4,  1905. 
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Prosecution  for  the  violation  of  an  ordinance.  The 
trial  court  held  the  ordinance  unconstitutional,  and  dis- 
charged the  defendant     The  city  appeals. — Reversed. 

W.  H,  Bremner,  W.  H.  Cohen,  and  R.  B.  Alberson, 
for  appellant. 

Crockett,   Oillispie  &  Bcmnister,  for  appellee. 

Shbewin,  C.  J. — '  This  case  was  submitted  to  the  court 
on  an  agreed  statement  of  facts,  showing  that  the  defendant 
1.  LicBNSB  AND    was  cugagcd  in  the  transportation  of  property 
^li^  ■^     for  hire  without  having  obtained  a  license  there- 
for, under  the  following  conditions : 

The  defendant  owns  and  maintains  a  bam,  which  is 
his  own  property,  used  exclusively  by  defendant  for  the 
care,  feeding,  and  stabling  of  his  horses,  storing  feed  there- 
for, and  the  housing  of  wagons.  That  defendant  also  owns 
and  maintains  an  oiBSce,  where  he  receives  orders  for  the  em- 
ployment of  his  wagons.  That  said  wagon  No.  11,  when  not 
engaged  in  loading,  hauling,  or  unloading  freight  or  goods  to 
or  from  a  job  of  work,  does  not  stand  or  remain  upon  the 
streets  or  public  places  of  the  city  of  Des  Moines^  but  uses 
the  same  wholly  and  exclusively  as  a  highway  in  passing 
from  place  to  place  in  said  city,  and  loading  and  unloading 
goods,  and  in  no  other  manner.  That  said  wagon  No.  11 
does  not  solicit  custom  upon  the  streets  or  public  places  of 
said  city,  and  custom  is  not  solicited  therefor  upon  the 
streets,  or  in  or  about  hotels,  theaters,  depots,  trains,  or 
other  public  places  of  said  city.  That  defendant  sends  said 
wagon  No.  11  from  his  said  bam  to  answer  and  fill  calls 
and  orders  therefor  received  at  his  said  office,  and  not  other- 
wise, and,  when  said  wagon  is  not  so  engaged,  it  stands  in 
the  private  bam  of  defendant.  That  said  wagon  is  kept 
and  used  only  as  herein  stated,  and  in  no  other  manner 
whatever.  That  defendant  owns  and  operates  nine  wagons 
in  the  same  manner  as  wagon  No.  11,  including  in  said 
number  the  said  wagon  No.  11. 
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The  ordinance  on  which  the  prosecution  was  based,  and 
which  was  held  void  because  not  of  uniform  operation,  is  in 
the  following  language,  so  far  as  material : 

Every  person,  firm  or  corporation  keeping  and  using 
any  cart,  wagon,  street  sprinklers,  dray,  coach,  hack,  omni- 
bus, hackney  wagon,  herdic,  express  wagon  or  other  con- 
veyance for  carrying  persons  or  property  for  hire,  shall  pay 
a  license  fee  or  tax  and  procure  a  license  as  herein  pro- 
vided, and  no  person  shall  drive  or  use  or  clause  to  be  driven, 
or  used,  any  such  conveyance  or  vehicle  on  the  streets  of  the 
city  of  Des  Moines^  in  carrying  persons  or  property  for 
hire,  without  paying  such  license  fee  or  tax  and  procuring 
such  license.  .  .  .  This  ordinance  shall  not  be  con- 
strued as  applying  to  carriages  and  other  vehicles  kept  and 
used  strictly  and  entirely  in  ordinary  livery  business,  and 
which  do  not  stand  or  remain  upon  the  streets  and  public 
places  for  the  purpose  of  soliciting  custom,  and  for  which 
custom  is  not  solicited  upon  the  streets  or  in  or  about  hotels, 
theaters,  depots,  trains  or  other  public  places. 

Section  754  of  the  Code  gives  cities  the  power  to 
"  regulate,  license  and  tax  all  carts,  wagons,  street  sprin- 
klers, drays,  coaches,  hacks,  omnibuses,  and  every  descrip- 
tion of  conveyance  kept  for  hire."  The  vehicles  specifically 
designated  as  subject  to  a  license  and  tax  by  the  ordinance 
are  practically  the  same  as  those  designated  by  the  statute, 
but  it  will  be  noticed  that  the  ordinance  does  not  follow 
the  precise  language  of  the  statute  in  referring  to  other 
vehicles,  for  it  provides  that  all  other  conveyances  kept  and 
used  "  for  conveying  persons  or  'property  for  hire  shall " 
pay  the  tax,  while  the  general  language  of  the  statute  is 
that  a  license  and  tax  may  be  imposed  on  "  every  descrip- 
tion of  conveyance  kept  for  hire."  The  appellee  contends 
that  the  statute  provides  only  for  a  tax  on  vehicles  which 
are  let  out  or  rented,  and  that  the  ordinance  goes  beyond 
the  power  thus  granted,  by  requiring  a  tax  on  such  as  are 
used  "  for  carrying  persons  or  property  "  while  the  vehicle 
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so  used  is  under  the  exclusive  control  of  the  owner,  as  it 
was  in  the  instant  case.     There  are  two  reasotis  why  the 
appellee's    contention    capnot    be    sustained:     Tlie    statute 
specifically  authorizes  cities- to  license  and  tax  drays,  carts, 
hacks,  coaches,  etc.,  all  of  which  are  commonly  understood 
to  be  vehicles  which  are  ordinarily  used  for  the  transporta- 
tion of  persons  and  property  for  hire;  and,  to  bring  such 
vehicles  within  the  scope  of  the  statute,  it  is  only  neces- 
sary to  show  that  they  are  so  used  in  fact.    The  provision  per- 
mitting the  city   to  license  and  tax  every  description  of 
conveyance  kept  for  hire  was  intended  to  so  enlarge  the 
power  of  the  city  that  it  may  impose  such  tax  on  all  ve- 
hicles kept  for  hire;  but,  if  this  language  be  held  to  apply 
only  to  the  vehicles  named  in  the  statute,  it  is  apparent  that 
the  appellee's  construction  thereof  is  too  narrow  and  lim- 
ited.    It  is  a  matter  of  common  knowledge,  for  instance, 
that  drays,  street  sprinklers,  and  omnibuses  are  not  usually 
rented  or  let  to  be  used  and  controlled  by  others;  and  the 
further  provision  of  the  same  section  makes  it  clear  that 
the  construction  contended  for  was  not  contemplated  by  the 
Legislature,  for  it  is  provided  that  the  city  may  fix  "  the 
rate  and  prices  for  the  transportation  of  persons  and  prop- 
erty from  one  part  of  the  city  to  another  in  the  vehicles 
above  named,  and  to  require  such  persons  to  keep  exposed 
to  view,  in  or  upon  such  vehicle,  a  printed  table  of  the  rates 
and  prices  so  fixed."     Construing  the  statute  as  a  whole, 
the  meaning  of  the  words  "  kept  for  hire  "  is  not  doubtful, 
and  the  ordinance  does  not  exceed  the  power  therein  given. 
The  trial  court  held  that  the  provision  of  the  ordinance 
excepting  from  its  operation  vehicles  kept  and  used  strictly 
in  ordinary  livery  business  was  an  unjust  discrimination, 
and  rendered  the  ordinance  obnoxious  to  sec- 

».  Taxation  of.  .1^         1.1^  ..  ^     t 

vehicles:        tion  6,   articlc  1,  of  the  Constitution  of  the 

ordinance;  '  ' 

uaifonnity.  state,  which  providcs  that  "all  laws  of  a  gen- 
eral nature  shall  have  a  uniform  operation,"  and  in  con- 
travention  of  section   30,    article    3,   of  the   Constitution, 


Digitized  by  VjOOQIC 


112  Des  Moines  v.  Bolton.  [128  Iowa 

relating  to  the  assessment  and  collection  of  taxes.  The 
constitutional  requirement  that  all  laws  of  a  general  nature 
shall  have  a  uniform  operation  means  that  every  law  shall 
have  a  uniform  operation  upon  all  citizens,  persons,  or 
things  of  any  class  upon  which  it  purports  to  act,  and  that 
there  shall  not  be  granted  to  any  person  or  class  of  persons 
privileges  which  upon  the  same  terms  may  not  be  enjoyed 
by  alL  So  an  act  that  applies  to  and' embraces  all  of  a  class 
of  persons  who  stand  in  the  same  condition  or  relation  is  a 
general,  and  not  a  special,  law,  within  the  meaning  of  the 
Constitution,  as  uniformity  is  attained  by  its  operation  on 
all  persons  in  like  condition.  Iowa  R.  R,  Land  Co.  v. 
Soper,  39  Iowa,  112;  McAunich  v,  Mississippi,  etc.,  R.^Co., 
20  Iowa,  338 ;  Morris  v.  Stout,  110  Iowa,  659.  This  gen- 
eral rule  is  subject  only  to  the  exception  that  the  classifica- 
tion shall  not  be  purely  arbitrary  or  unreasonable.  Cooley's 
Constitutional  Limitations,  481  et  seq.j  State  of  Iowa  v. 
Garbroski,  111  Iowa,  496^ 

If  all  who  are  under  the  same  conditions  are  brought 
within  the  classification,  there  can  be  no  just  complaint; 
hence  the  precise  question  for  determination  is  whether  car- 
riages and  other  vehicles  used  strictly  and  entirely  in  the 
ordinary  liverj^  business  are  under  the  same  conditions  as 
drays  and  other  vehicles  used  for  the  transportation  of 
persons  and.  property  for  hire.  A  livery  stable  is  ordinarily 
a  place  where  horses  and  carriages  are  kept  to  be  let  for 
hire,  and,  in  the  ordinary  conduct  of  the  business,  the  horse 
or  vehicle  so  let  is  in  charge  and  under  the  control  of  the 
hirer  or  his  representatives.  State  of  Minnesota  v.  Robin- 
son, 42  Minn.  107  (43  N.  W.  Rep.  833,  6  L.  R  A.  339.) 
In  City  of  Btirlington  v.  Unierkircher,  99  Iowa,  401,  in  dis- 
cussing an  ordinance  of  the  city  providing  for  the  licensing 
of  vehicles  used  in  carrying  passengers,  we  said: 

A  passenger  is  not  one  who  drives  about  a  city  for 
mere  pastime  only,  in  a  vehicle  of  which  he  has  absolute  con- 
troL     .     .     .     The    section    quoted    provides    charges    for 
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every  vehicle  or  conveyance  which  is  run  for  hire  or  profit 
We  are  of  the  opinion  that  it  does  not  apply  to  any  con- 
veyance which  is  not  in  charge  and  under  the  control  of  the 
owner,  his  driver,  or  other  employe,  and  therefore  that  it 
does  not  apply  to  any  conveyance  which  is  let  without  a 
driver,  and  is  in  charge  and  under  the  personal  control  of 
the  hirer  or  his  representatives. 

The  statute  gives  municipalities  the  power  to  license 
and  tax  vehicles  using  its  streets.  When  the  fee  required 
is  only  such  as  will  cover  the  expense  of  enforcing  the 
regulation  as  to  a  particular  calling,  it  is  under  the  police 
power  of  the  state;  but,,  when  the- fee  is  larger  than  is  neces- 
sary for  such  purpose,  and  is  exacted  for  the  purpose  of 
revenue,  the  license  is  issued  under  the  taxing  power  of  the 
state,  and  is  generally  held  valid.  Elliott  on  Eoads  & 
Streets,  section  454,  and  cases  cited;  City  of  Terre  Haute 
i\  Kersey,  159  Ind.  300  (64  N.  E.  Rep.  469,  95  Am.  St, 
Rep.  298).  Under  the*  statute,  cities  are  required  to  keep 
their  streets  in  repair,  and  it  cannot  be  doubted  that  the 
Legislature,  in  the  exercise  of  its  discretion,  has  the  power 
to  authorize  them  to  exact  from  those  who  use  the  streets 
with  vehicles  some  compensation  therefor  (Elliott,  supra,  and 
section  71)  ;  and,  if  this  be  true,  it  is  but  reasonable  and 
just  that  such  use  be  classified,  and  that  those  who  habit- 
ually use  the  streets  for  the  transportation  of  heavy  loads 
shall  pay  a  reasonable  license  or  tax  for  such  use ;  and,  if 
the  municipality  may  graduate  the  scale  of  fees  charged,  it 
may  reasonably  exempt  therefrom  all  vehicles,  the  ordinary 
use  of  which  will  not  materially  wear  its  streets  or  obstruct 
the  free  use  thereof.  City  of  Burlington  v,  Unterkircher, 
supra;  Brooklyn  v,  Breslin,  57  N.  Y.  591;  Oartside  v.  East 
St.  Louis,  43  111.  47;  8t  Louis  v.  Oreen,  70  Mo.  562; 
Nagle  v.  Augusta,  5  Ga.  546 ;  State  of  Minnesota  v.  Robinr 
son,  supra;  State  v.  Justus,  91  Minn.  447  (98  N.  W.  Rep. 
325,  64  L.  R  A.  510) ;  City  of  Terre  Haute  v.  Kersey, 

suora. 

Vol.  12S  Ia.— 8 
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Furthermore,  the  habitual  use  of  the  streets  for  the 
transportation  of  persons  and  property  may,  and  ordinarily 
does,  require  more  police  supervision  than  their  use  for  the 
oi'dinary  purposes  of  travel/  In  large  cities  it  is  often  the 
case  that  the  vehicle  travel  on  the  streets  is  confined  entirely 
to  the  difiFerent  public  conveyances  used  thereon,  and  that 
the  very  nature  of  the  service  demands  constant  attention 
from  the  oflScers  of  the  municipality.  We  find  nothing  un- 
reasonable or  arbitrary  in  the  classification  in  question,  and 
reach  the  conclusion  that  the  judgment  should  be  reversed, 
—  Reversed. 


State  op  Iowa,  Appellee,  v.  William  Cobley,  Appellant. 

Murder:    atoing    and   abetting:    evidence.    The    evidence    is    re- 

1  viewed  and  held  sufficient  to  justify  a  special  finding  that  the 
defendant  aided  and  abetted  in  the  commission  of  the  crime, 
and  to  support  a  general  verdict  of  manslaughter. 

Criminating  evidence:    privilege.    Where  a  witness   on   his   own 

2  behalf  objected  to  testifying  on  the  ground  that  his  answers 
might  tend  to  criminate  himself,  the  defendant  could  not  com- 
plain of  an  overruling  of  the  objection,  as  the  privilege  was 
personal  to  the  witness. 

Evidence  by  one  jointly  accused.    The  fact  that  a  witness  for 

3  the  state  was  under  indictment  for  the  identical  crime  for 
which  the  defendant  was  on  trial,  did  not  render  him  incom- 
petent to  testify  against  defendant  concerning  the  circum- 
stances of  the  crime. 

Appointment   of   a38istant   prosecutor:    prejudice.    The    appoint- 

4  ment  by  the  court  of  an  assistant  prosecutor  after  the  jury 
had  been  empaneled  was  not  error,  where  it  was  not  shown 
that  prejudice  resulted  to  the  defendant,  in  that  he  would  have 
exercised  his  right  of  peremptory  challenge  diflFerently  had  he 
known  of  the  appointment. 

Appeal  from  Monroe  District  Court. —  Hon.  RoBBatT 
Sloan,  Judge. 

Wednesday,  April  5,  1905. 
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The  defendant  was  indicted  for  tlie  crime  of  murder. 
The  jury  found  him  guilty  of  manslaughter,  and  from  the 
judgment  entered  on  the  verdict  he  appeals. —  Affirmed. 

Tom.  H.  MUner  and  N.  E.  Kendall,  for  aj^Uant 

Chas.  W.  MvUcm,  Attorney-General,  and  Lawrence  De 
Oraff,  Assistant  Attorney-General,  for  the  State. 

Bishop,  J. —  I.  Upon  the  case  being  called  for  trial 
in  the  district  court,  there  appeared  for  the  Stat©  F.  D. 
Everett,  Esq.,  county  attorney.  After  the  jury  had  been 
4.  AFPoiiTTMttrT  ii^paii<^l6d  and  sworn,  and  after  the  taking  of 
^lf^^7  evidence  for  the  State  had  begun,  the  county 
pr^udice.  attomcy'  moved  the  court  for  the  appointment 
of  J.  C.  Mabry,  Esq.,  to  assist  him  in  the  prosecution 
of  the  case.  The  defendant  interposed  an  objection,  which 
was  overruled.  An  appointment  was  made  as  requested, 
and  Mr.  Mabry  thereafter,  took  part  in  the  trial.  Based 
pn  such  proceeding,  the  defendant  contends  for  error.  The 
precise  point  as  stated  in  the  objection  made  was  that  the 
jury  had  been  impaneled  without  knowledge  that  Mr. 
Mabry  was  to  have  part  in  the  trial,  and  therefore  were 
not  examined,  challenged,  or  accepted  with  reference  to 
his  appearance  in  the  case.  It  is  not  claimed  that  the 
appearance  of  Mr.  Mabry  at  the  beginning  of  the  trial 
would  have  constituted  a  ground  for  challenge  as  for  cause. 
The  contention  has  relation  solely  to  the  right  of  defendant 
to  exercise  peremptory  challenges.  The  subject  is  again 
referred  to  in  the  motion  for  new  trial,  the  statement  made 
being  simply  that  the  court  erred  in  permitting  the  ap- 
pearance of  Mr.  Mabry  after  the  jury  had  been  impaneled 
and  sworn.  By  statute  a  county  attorney  is  authorized  — 
subject  to  the  approval  of  the  court  —  to  procure  assist- 
ance in  the  trial  of  a  person  charged  with  a  felony.  Code 
Supp.  1902,  section  303a;  State  v.  Tyler,  122  Iowa,  125. 


Digitized  by  LjOOQIC 


116  State  v.  Cobley*  [128  Iowa 

There  is  nothing  in  the  statute  prescribing  the  time 
within  which,  or  the  stage  of  the  trial  preceding  which,  the 
county  attorney  must  exercise  the  right  given  him.  Nor 
do  we  think  such  a  requirement  can  be  said  to  exist  in 
abstract  reason.  Quite  to  the  contrary,  it  may  happen,  and, 
for  that  matter,  does  frequently  happen,  that  some  matter 
of  necessity  arises  during  the  trial  of  a  criminal  case  which 
requires  the  appearance  of  an  assistant  attorney  to  prevent 
the  annoyance,  hazard,  and  expense  incident  to  a  discharge 
of  the  jury,  and  a  new  trial,  or  perhaps  an  entire  failure 
of  justice.  It  is  not  within  reason  to  say  that,  upon  the 
mere  happening  of  such  an  emergency,  prejudice  to  the 
defendant  may  be  presumed  from  the  making  of  an  ap- 
pointment It  is  true  that  in  such  cases  a  defendant,  if 
advised  in  advance,  might  have  differently  exercised  his 
peremptory  challenges,  but  it  is  for  him  to  make  this  ap- 
pear to  the  court.  It  is  for  him  to  show  prejudice  where 
prejudice  may  not  be  presumed.  Thus,  had  he  pointed 
out,  in  making  his  objection,  or  Jn  his  motion  for  new  trial, 
that  the  relation  between  some  one  of  the  jurors  and  the 
attorney  appearing  was  such  that,  in  his  (defendant's)  dis- 
cretion, the  juror  would,  have  been  excused  on  peremptory 
challenge,  the  court  might  well  refuse  to  make  the  ap- 
pointment in  the  first  instance,,  or  possibly  should  grant 
a  new  trial  after  verdict.  And  an  abuse  of  discretion 
on  the  part  of  the  court  might  be  taken  by  us  as  reversible 
error.  Accepting  such  to  be  a  proper  view,  it  is  manifest 
to  our  minds  that  a  new  trial  should  not  be  granted  because 
of  the  chance  or  possibility,  unsupported  by  even  a  bare 
assertion,  that  defendant  might  have  desired  to  exercise 
a  challenge,  had  the  opportunity  been  given  him.  There 
is  nothing  in  the  cases  cited  by  counsel  for  appellant  which 
conflicts  with  the  conclusion  thus  expressed. 

II.  One  Fuller  was  called  as  a  witness  by  the  State, 
and  during  the  course  of  his  examination  it  was  made  to 
appear  that  he  was  present  at  or  about  the  time  of  the 
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homicide.     Such   witness   then   objected   to   being   further 

examined   on.  the   ground   that  he   had  been 

eviotncb:        separately  indicted  for  the  homicide  in  question, 

and  that  his  case  was  then  pending  after  the 

conviction  on  appeal,  and  that  his  answers  might  tend  to 

his   own   incrimination.     The   privilege   was   not   allowed, 

and  the  examination   of  the   witness   continued.     Of   this 

the   appellant  complains   as  error.     There  is   no  force   in 

the  contention^    The  privilege,  if  such  there  was,  was  that 

of  the  witness.     The  defendant  could  not  have  raised  the 

matter  of  privilege;   nor  can  he   complain  of  the   ruling 

thereon,    the   matter   having  been    raised   by   the   witness. 

Staste  V.  Van  Winkle,  80  Iowa,   15. 

ITT.     The  indictment  charged  the  defendant  with  the 

murder  of  one  Eoe.     Over  the  objection  of  defendant,  the 

witness  Fuller  was  permitted  to  detail  the  circumstances 

of  the  homicide.     Of  this,  appellant  complains, 

'  oicK  JOINTLY    and   the  ground   thereof   is  that  the  witness 

ACCUSED.  J  1       •  1  i.        1 

was  renderea  incompetent  by  reason  of  the 
fact  appearing  that  he  (said  witness)  was  then  under  in- 
dictment for  the  identical  homicide  concerning  which  de- 
fendant was  accused,  and  for  which  he  was  being  tried. 
In  support  of  their  contention,  counsel  cite  and  rely  upon 
Staie  V.  Westfall,  49  Iowa,  328.  That  case  goes  no  far- 
ther than  to  hold  that  the  declarations  made  after  the  act 
by  one  of  two  persons  jointly  indicted,  and  made  to  a 
third  person,  are  not  competent  evidence  as  against  a  co- 
defendant  on  trial  for  the  commission  of  such  act.  The 
case  is  not,  therefore,  in  point.  We  know  of  no  authority, 
nor  do  we  think  there  is  any  reason  for  saying,  tKat  one 
of  two  persons  separately  charged  with  the  commission  of 
a  crime,  identical  as  to  each,  may  not  be  called  as  a  wit- 
ness upon  the  trial  of  the  other.  The  question,  if  such 
there  be,  is  one  of  privilege  of  the  witness,  and,  as  we 
have  seen,  that  is  personal  to  himself. 

IV.     Eoe,   the  person  killed,    came  to  his   death   by 
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a  blow  on  the  head  from  .some  blunt  instrument     The  af- 
fray leading  up  to  the  tragedy  occurred  on  a   street  in 
1  Murder-        Hockiug,  and  at  about  11  o'clock  p.  m.     It 
Mtog  and      seems  to  bd  certain  that  the  fatal  blow  was 

aoetting; 

evidence.  struck  either  by  Fuller  or  by  the  defendant 
—  which  one  of  the  two  is  a  subject  of  dispute,  as  pre- 
sented by  the  evidence.  At  the  close  of  the  testimony  the 
defendant  requested  the  court  to  submit  to  the  jury  two 
special  interrogatories  as  follows:  "  (1)  Do  you  find  be- 
yond a  reasonable  doubt  that  the  defendant  struck  the  blow 
which  caused  the  death  of  Eoe?  (2)  Do  you  find  be- 
yond a  reasonable  doubt  that  the  defendant  aided  and  abetted 
W.  H.  Fuller  in  the  assault  upon  Roe  which  resulted  in 
the  death  of  said  Roe?''  The  request  so  made  was 
granted.  Further,  and  in  connection  with  the  general 
charge,  the  jury  was  instructed  as  follows:  "  (21)  If 
you  are  satisfied  •  .  .  that  said  Roe  was  assaulted  and 
struck  upon  the  head  with  a  dangerous  and  deadly  weapon, 
and  mortally  wounded  thereby,  and  died,  .  .  .  and 
that  the  person  who  inflicted  such  mortal  wound  is  guilty 
of  the  crime  of  either  murder  ...  or  manslaughter, 
and  if  .  .  .  this  defendant  was  present,  aiding  and 
abetting  *in  the  commission  of  the  offense,  then  this  would 
render  him  liable  therefor,  even  if  he  did  not  himself  strike 
the  fatal  blow,"  etc.  "  (22)  There '  is  no  evidence  to 
show  that  the  conflict  in  which  Roe  was  mortally  wounded 
was  brought  about  through  any  previous  concert  of  action 
between  Fuller  and  Cobley,  and  hence,  in  order  to  con- 
stitute aiding  and  abetting,  the  defendant  must  have  par- 
ticipated in  the  attack  upon  Roe,  either  by  encouraging  the 
same,  or  by  assisting  the  person  who  was  engaged  in  the 
conflict,  or  in  some  way  aiding  him  therein."  The  gen- 
eral verdict  was  guilty  of  manslaughter.  The  first  spe- 
cial interrogatory  was  answered  by  the  jury  in  the  nega- 
tive, and  the  second  in  the  aflSrmative. 

The  contention  of  defendant  made  in  the  court  below 


Digitized  by  VjOOQIC 


April  1905]  State  v.  Coblbt.  119 

upon  motion  in  arrest  and  for  new  trial,  and  again  pre- 
sented in  this  court,  is  that  the  court  erred  in  giving  the 
instructions  quoted  by  us  above,  for  the  reason  that  there 
was  no  evidence  produced  upon  the  trial  tending  to  prove 
that  the  defendant  in  any  way  aided  or  abetted  in  the 
commission  of  the  crime  charged.  And  for  the  same  reason, 
it  is  said  there  was  no  warrant  for  the  answer  as  given 
by  the  jury  to  the  second  special  interrogatory,  and,  as 
the  first  interrogatory  had  been  answered  in  the  negative, 
the  general  verdict  should  have  been  set  aside.  These  con- 
tentions we  may  dispose  of  together.  In  view  of  the  re- 
quest for  the  special  interrogatories,  it  may  be  doubted 
whether  defendant  is  in  position  to  question  the  pro- 
priety of  the  instructions  complained  of.  But  our  con- 
clusion on  the  merits  makes  it  unnecessary  to  consider  such 
question.  At  the  time  of  the  affray  there  were  present 
Roe,  Fuller,  one  Campbell,  the  defendant,  and  two  or  three 
other  persons.  All  had  been  drinking  intoxicating  liquor 
in  a  near-by  saloon,  and,  after  such  saloon  had  been  shut 
up  for  the  night,  they  loitered  in  the  vicinity.  At  about 
11  o'clock  the  proprietor  of  the  saloon  opened  the  door  and 
generously  passed  out  a  pail  of  beer.  The  evidence  tends 
to  show  that  Fuller  and  the  defendant  were  not  immediately 
present  at  the  moment,  and  the  pail  was  received  by  Roe, 
Campbell,  and  the  others.  Soon  Fuller  and  the  defendant 
came  up,  and  some  controversy  arose  as  to  who  was  en- 
titled to  share  in  the  contents  of  the  pail.  As  a  result, 
defendant  and  one  of  the  others  walked  away  a  little  dis- 
tance and  sat  down.  A  son  of  the  saloon  keeper  testified 
that  he  came  out  of  the  saloon  building  and  went  over  to 
where  defendant  sat,  and  that  to  him  defendant  said  that 
he  was  going  to  lick  some  of  those  who  had  the  beer  be- 
cause they  would  not  let  him  have  any.  The  witness  fur- 
ther testifies  that  defendant  at  the  time  had  a  club  in 
his  hand,  which  he  stuck  under  his  coat.  This  is  followed 
by  evidence  tending  to  prove  that  immediately  thereafter 
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the  defendant  and  FulleB  came  up  where  the  others  were, 
and  soon  there  was  a  struggle  on  for  the  possession  of 
the  pail  of  beer,  in  which  defendant  and  Fuller  were  acting 
together  as  against  the  others ;  that  during  the  struggle  some 
of  the  beer  flew  into  the  face  of  Fuller,  whereupon  he 
either  turned  or  reached  behind  him  and  produced  a  club 
with  which  he  struck  the  blow  that  resulted  in  the  death 
of  Eoe.  The  club  was  produced  and  identified  up6n  the 
trial,  and  the  witness  who  saw  a  club  in  the  possession  of 
defendant  immediately  before  the  affray  testified  that  such 
club  was  similar  to  the  one  thus  exhibited  on  the  trial. 
Foregoing  is  -a  brief  summary,  or,  rather,  outline,  of  the^ 
evidence.  Therefrom  a  finding  was  warranted,  as  we  think, 
to  the  effect  that  defendant,  when  he  rejoined  Fuller  to  go 
where  Eoe  and  the  others  were  standing  with  the  pail  of 
beer  in  their  possession,  carried  with  him  a  club  which  he 
had  secreted  in  his  clothes,  and  that  when  the  struggle 
began  he  passed  such  club  to  Fuller,  and  this  with  the  in- 
tent that  the  same  should  be  used,  and  which  was  used, 
in  beating  off  the  others,  who  were  trying  by  force  to  retain 
possession  of  the  pail.  This  being  true,  it  follows  not 
only  that  the  instructions  *  given  were  appropriate,  but  that 
the  jury  was  warranted  in  respect  to  its  answer  to  the 
second  interrogatory. 

Some  other  questions  are  made  in  argument.  We 
have  carefully  examined  the  record  as  to  each,  and  find  no 
error. 

On  the  whole  case,  we  think  the  defendant  was  rightly 
convicted,  and  the  judgment  is  affirmed. 
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SusANTNA  Caruth,  V.  W.  J.  Caruth,  Administrator  of  the 
Estate  of  Andrew  Caruth,  Deceased;  Cathekine 
Allen,  Callie  Bowman,  and  Emma  Naser,  Ap- 
pellants. 

Husband  and  wife:  separation  contract:  release  of  interest  in 
husband's  property.  Code  section  3154  providing  that  neither 
the  husband  nor  wife  has  such  an  interest  in  the  property  of 
the  other  that  it  can  be  the  subject  of  contract  between  them, 
is  in*  effect  a  statute  of  descent  and  distribution,  and  an  agree- 
ment  of  the  wife  upon  separation  to  release,  for  a  consideration 
paid,  all  interest  in  her  husband's  property,  is  void,  and  will 
not  preclude  her  from  claiming  her  distributive  share  of  his 
estate  although  the  agreement  may  be  valid  in  the  jurisdiction 
where  made  and  where  the  wife  resided  after  separation. 

Appeal    from    Hamilton    District    Court, —  Hon.    W.    D. 
Evans,  Judge. 

Thursday,  April  6,  1905. 

Andrew  Caruth  died  November  8,  1901,  leaving  an 
estate  in  Hamilton  county  consisting  wholly  of  personal 
property.  The  plaintiff  was  married  to  him  September  20, 
1885,  and  separated  from  him  August  5,  1886.  Some  days 
later  they  entered  into  a  contract  in  which  she,  in  consider- 
ation of  money  paid,  promised,  among  other  things,  never 
^to  make  any  claim  to  any  interest  in  or  to  the  estate  of  her 
husband.  The  petition,  after  reciting  the  above  facts,  and 
referring  to  deceased  as  "  late  of  Hamilton  county,"  offered 
to  do  equity,  and  prayed  for  the  cancellation  of  the  contract 
and  for  the  widow's  distributive  share  in  the  estate.  The 
answer  admitted  the  allegations  of  the  petition,  and  averred 
that  the  contract  was  executed  in  Hlinois,  and  that  ever 
since  its  date  plaintiff  had  lived  apart  from  her  husband  in 
that  state,  and  pleaded  its  statutes,  and  asked  that  the  pe- 
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tition  be  digmissed,  and  the  children  of  deceased  by  a  former 
marriage  be  awarded  the  property.  To  this  answer  plaintiff 
demurred  on  the  grounds  that  the  contract  is  void,  as  pro-, 
hibited  by  statute,  and  as  contrary  to  the  public  policy  of 
this  state.  The  demurrer  was  sustained,  and,  as  defendants 
elected  to  stand  on  the  ruling,  decree  was  entered  as  prayed. 
The  defendants  appeal. —  Afjfinned. 

O.  D.  Thompson,  for  appellants. 

Wesley  Martin,  for  appellee. 

Ladd,  J. —  By  the  laws  of  Illinois,  the  separation  con- 
tract between  plaintiff  and  her  deceased  husband  was  valid* 
Luttrell  V.  Boggs,  168  IlL  361  (48  N.  E.  Rep.  171) ;  Crum 
V.  O'Near,  132  111.  443  (24  K  E.  Eep.  956).  Such 
agreements  were  formerly  upheld  in  this  state.  McKee  v. 
Reynolds,  26  Iowa,  578 ;  Bloke  v.  Blake,  7  Iowa,  46.  See 
Foote  v^  Nickerson,  70  N.  H.  496  (48  AtL  Eep.  1088,  54 
L.  R.  A.  554),  for  an  interesting  review  of  the  English  and 
American  decisions  on  the  subject;  also  valuable  note  to 
Baum  V.  Bavm,  109  Wis.  47  (85  N.  W.  Eep.  122,  52  L. 
E.  A.  650,  83  Am.  St.  Eep.  859).  But  for  the  influence 
of  a  statute  to  be  quoted,  the  plaintiff  would  not  be  per- 
mitted to  share  the  estate  of  her  deceased  husband,  with 
whom  she  had  lived  less  than  a  year,  and  from  whom  she 
had  separated  herself  for  more  than  fifteen  years.  Hilhish 
V.  Hattle,  145  Ind.  59  (44  K  E.  Eep.  20,  33  L.  E.  A. 
783) ;  Scott's  Estate,  147  Pa.  102  (23  Atl.  Eep.  214)  ;  Go^ 
ver  V.  Miller,  16  Ohio  St.  527;  Aspey  v.  Baary,  13  S.  D. 
220  (83  N.  W.  Eep.  91);  McBreen  v.  McBreen,  154 
Mo.  323  (55  S.  W.  Eep.  463,  77  Am.  St  Eep.  758). 
Section  3154  of  the  Code,  however,  declares  that  "when 
property  is  owned  by  the  husband  or  wife  the  other  has  no 
interest  therein  which  can  be  the  subject  of  contract  be- 
tween them."     This  statute  has  been  repeatedly  construed 
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so  as  to  give  effect  to  its  manifest  meaning.  See  Linton  v. 
Crosby,  54  Iowa,  478 ;  Miller  v.  Miller,'  104  Iowa,  186 ; 
Gamer  v.  Fry,  104  Iowa,  515;  Sawyer  v.  Biggari,  114 
Iowa,  489;  Newberry  v.  Newberry,  114  Iowa,  704;  Poole 
V,  Bicmham,  105  Iowa,  620.  The  last  case  is  directly  in 
point,  holding  that  an  agreement  of  eithe?  husband  or  wife " 
not  to  claim  his  distributive  share,  as  surviving  spouse,  in 
the  estate  of  the  other,  is  within  the  prohibition  of  the  stat- 
ute and  void.  Indeed,  it  is  difficult  to  view  this  statute  in 
any  other  light  than  as  a  statute  of  descent  and  distribution. 
During  life  either  may  dispose  of  his  personalty  without 
let  or  hindrance  of  the  other.  Samson  v.  Samson,  67  Iowa, 
253.  The  inchoate  interest  of  one  in  the  really  of  the 
other  ripens  into  a  fee  only  by  death.  Not  until  the  life 
of  the  owner  has  departed  can  it  be  material  whether  the 
bterest  of  either  husband  or  wife  in  the  property  of  the 
other  has  been  divested,  and  then  only  to  determine  upon 
whom  the  descent  is  cast,  or  to  whom  distribution  shall  be 
made.  This  statute,  in  declaring  that  the  interest  of  the 
one  in  property  of  the  other  cannot  be  the  subject  of  con- 
tract between  them,  in  effect  directs  distribution  regardless 
of  any  such  contract,  and,  as  said,  is  a  statute  regulating 
the  descent  and  distribution  of  property.  The  controlling 
question  presented,  then,  is  not  whether  a  contract  valid  in 
Illinois  will  be  enforced  here,  but  whether  the  estate  of  the 
deceased  shall  be  distributed  according  to  the  laws  of  this 
state.  The  domicile  of  the  intestate  was  here,  and  therefore 
the  situs  of  his  personal  property.  The  doctrine  that  suc- 
cession to  movables  is  governed  by  the  law  of  the  actual 
domicile  at  the  time  of  death  is  now  well  settled.  Story  on 
Conflict  of  Laws,  section  481 ;  Dicey  on  Conflict  of  Laws, 
677 ;  Minor  on  Conflict  of  Laws,  sections  139,  141 ;  In  re 
Gable,  79  Iowa,  178.  It  follows,  as  a  necessary  conclusion, 
that  the  plaintiff  was  rightly  awarded  her  distributive  share 
in  the  estate. —  Affirmed. 
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C.  L.  Wabd,  Cashier,  Appellee,  v.  C.  J.  Pabkeb,  Appellant 

•Chattel  mortgage:    withholding   from   record:    fraud.    The   fact 

1  that  a  chattel  mortgage  is  withheld  from  record  for  a  time 
will  not  render  it  void,  where  there  is  no  showing  that  it  was 
fraudulently  withheld  by  an  agreement  of  the  parties  thereto. 

Agreement  for  sale.    The  absence  of  an  express  agreement  that 

2  the  proceeds  arising  from  the  sale  of  a  mortgaged  stock  of 
goods  should  be  applied  on  the  mortgage  debt,  will  not  in- 
validate the  instrument  where  the  same  provided  that  the 
mortgagor  should  retain  the  possession  and  sell  therefrom 
at  retail,  with  an  oral  agreement  that  the  stock  should  be 
kept  up. 

Value  of  mortgaged  property:    fraud.    The  fact  that  a  mortgage 

3  covers  a  stock  of  goods  exceeding  in  value  the  amount  of  the 
debt  does  not  aflfect  its  validity,  where  there  is  no  showing 
that  the  same  was  given  to  defraud  creditors. 

Estoppel.    A  mortgagee  is  not  estopped  to  rely  on  his  mortgage 

4  as  against  creditors  of  the  mortgagor,  who  fail  to  show  that 
credit  was  extended  to  him  on  the  strength  of  his  unencum- 
bered ownership  of  the  property,  or  that  the  mortgage  is  void 
for  any  reason. 

Appeal  from  Buena  Vista  District  Court. —  Hon.  W.  B. 
QuARTON,  Judge. 

Thursday,  April  6,  1905. 

Action  for  the  conversion  of  certain  personal  prop- 
erty. Defendant  is  the  sheriff  of  Buena  Vista  county,  who 
sold  the  property  in  question  under  an  execution  issued 
on  a  judgment  against  one  Ellis,  who  originally  owned 
the  property.  Plaintiff  Ward,  as  cashier,  bases  his  right 
of  recovery  upon  a  chattel  mortgage  on  the  property  made 
to  him  as  such  cashier  by  Ellis,  the  then  owner.  Defendant 
pleaded  that  plaintiff^s  mortgage  was  and  is  fraudulent 
both  in  law  and  in  fact,  and  that  plaintiff  is  estopped  from 
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relying  thereon.  On  these  issues  the  case  was  transferred 
to  the  equity  docket,  and  tried  to  the  court,  resulting  in 
a  judgment  for  the  plaintiff,  and  defendant  appeals. —  Af* 
firmed. 

J.  A,  Tracy,  for  appellant. 

F.  F.  Faville  and  A,  A.  Brown,  for  appellee. 

Deemeb,  J. —  I.  The  mortgage  under  which  plaintiff 
claims  was  executed  October  11,  1901,  but  it  was  not  filed 
for  record  until  December  1,  1902.  It  provided  that  the 
mortgagor,  Ellis,  might  continue  in  the  possession  of  the 
property,  which  was  a  stock  of  merchandise,  and  sell  the 
same  at  retail,  and  there  was  an  oral  agreement  between 
the  parties  that  the  stock  should  be  kept  up.  There  was 
no  agreement,  either  oral  or  written,  for  the  application  of 
the  proceeds  of  sales  to  the  mortgage  indebtedness.  The 
plaintiffs  in  execution,  under  which  writ  the  defendant 
sold  the  property,  had  actual  notice  of  plaintiff's  mortgage 
for  many  weeks  before  the  levy  upon  the  mortgaged  prop- 
erty. Under  these  conceded  facts  plaintiff  was  and  is  en- 
titled to  judgment  unless  defendant  has  established  the 
fraud  pleaded  by  him.  His  exact  claims  in  this  respect 
are:  First,  that  the  mortgage  is  void  because  withheld 
from  record  by  the  mortgagee;  second,  because  of  the 
agreement  allowing  the  mortgagor  to  remain  in  possession 
of  and  to  sell  the  goods  covered  by  the  mortgage  without 
accounting  to  the  mortgagee;  third,  because  it  covers  all 
of  the  mortgagor's  property,  and  all  that  he  should  there- 
after acquire,  and  largely  exceeded  in  value  the  amount 
of  the  indebtedness  which  it  was  intended  to  secure;  and, 
fourth,  because  it  was  made  with  intent  to  hinder,  delay, 
and  defraud  the  mortgagor's  creditors.  An  estoppel  due  to 
plaintiff's  conduct  with  reference  to  the  mortgage,  and  to 
the  property  covered  thereby  is  also  relied  upon. 
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The  mortgage  was  withheld  from  record  for  about 
fourteen  months;  but  this  alone,  under  our  decisions,  did 
not  make  it  fraudulent  In  re  Lemert,  91  Iowa,  346,  In 
1.  Chattel  ^^  Bloomfield  MiUs,  101  lowa,  191,  and  cases 
w?thoM?n2'  cited.  There  is  no  showing  in  the  record  of 
from  record,  j^y  agreement  between  the  parties  that  the 
mortgage  here  involved  should  be  withheld  from  record; 
hence  there  was  no  fraud  by  reason  of  failure  to  record. 

II.  The  instnmient  gave  the  mortgagor  the  right  to 
retain  possession  of  the  mortgaged  properly,  and  to  sell  the 
same  at  retail;  and  there  was  an  oral  agreement  between 

mortgagor  and  mortgagee  that  the  stock  should 
*•  ^^^^"^     be  kept  up.     There  was,  it  is  true,  no  express 

agreement  that  the  proceeds  of  the  sales  should 
be  applied  upon  the  mortgage  indebtedness,  but  this  did  not 
make  the  mortgage  invalid.  Meyers  ir.  Evans,  66  Iowa, 
179. 

III.  The  taking  of  a  mortgage  upon  properly  worth 
much  more  than  the  a^iount  of  the  debt  secured  does  not 
of  itself  render  the  mortgage  void.  If  this  were  so,  most 
8.  Value  of       mortgages  might  be  defeated.     Of  course,  if 

JtowSt??*       ^®  mortgagor  is  insolvent,  and  such  a  mort- 
fraud.  gjjgg  jg  luade  with  intent  to  hinder,  delay,  or 

defraud  his  creditors,  the  mortgage  is  fraudulent  in  fact 
But  no  such  showing  is  made  in  this  case.  There  is  no 
evidence  that  the  mortgagor  was  insolvent  when  the  mortr 
gage  was  executed,  or  that  plaintiff  even  thought  or  be- 
lieved him  to  be.  Indeed,  if  he  had  so  thought,  this  might 
have  furnished  a  very  good  reason  for  taking  the  security; 
and  he  had  a  right  to  do  it,  unless  by  that  act  he  intended 
to  hinder,  delay,  or  defraud  other  creditors  in  the  collec- 
tion of  their  claims.  In  fact,  the  mortgagor  was  not  then 
insolvent,  and  there  is  no  evidence  of  any  actual  fraud  in 
the  case.^ 

IV.  The  only  point,  if  there  be  one  in  the  case,  is 
the  question  of  estoppel.     As  to  this,  conceding,  arguendo, 
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that  there  may  be  an  estoppel  in  the  absence  of  an  agree- 
ment between  the  parties  that  the  mortgage 
4.  Estoppel.  shall  be  withheld  from  record,  yet  there  is  no 
evidence  in  this  record  that  any  of  the  creditors 
sold  goods  to  Ellis  relying  upon  his  being  the  owner  of  the 
stock  of  goods  covered  by  the  mortgage,  in  the  belief  that  the 
same  was  unincumbered.  True,  they,  or  some  of  them,  say 
that  they  knew  nothing  of  plaintiffs  mortgage,  and  would 
not  have  sold  the  goods  if  they  had  known  of  it ;  but  this  is 
not  in  itself  sufficient  to  create  an  estoppeL  Of  course,  they 
had  no  constructive  notice  of  plaintiffs  mortgage,  because 
it  was  not  recorded  at  the  time  they  sold  their  goods; 
and  it  is  not  sufficient  for  them  to  show  that  they  had  no' 
actual  notice  thereof.  In  any  event,  they  must  show  that 
they  extended  credit  on  the  strength  of  Ellis'  ownership 
of  the  property  unincumbered.  This  they  did  not  do. 
There  was  no  agreement,  either  express  or  implied,  to  with- 
hold the  mortgage  from  record,  and  no  such  showing  as 
would  constitute  an  estoppel  on  plaintiff.  In  re  Lemert, 
supra;  Everingham  v.  Harris,  99  Iowa,  465 ;  Ooll  v.  Miller, 
87  Iowa,  426. 

The  decree  is  right,  and  it  is  affirmed. 


C.  E.  Bales,  Appellant,  v.  W.  H.  Williamson  bt  al.. 

Appellees. 

Sale  of  land:    waiver  of  right  to  REsaND.    The  right  of  a  vendee 

1  in  a  contract  for  the  sale  of  land  to  rescind  the  same  because 
of  the  vendor's  inability  to  furnish  an  abstract  showing  per- 
fect title  at  the  time  of  performance,  is  waived  by  notice  to 
the  vendor  that  he  is  willing  to  perform  as  soon  as  the  abstract 
can  be  procured  and  the  vendor  proceeds  with  diligence  to 
comply  with  the  requirement. 

Qmeting  title:    suFFiaENCv  of  decree.    Where  a  purchaser  of  land 

2  under  contract  has  signified  a  willingness  to  perform  when 
the  title  has  been  perfected  by  an  action  to  quiet  title,  he  can 
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not  thereafter  object  to  a  decree  quieting  title  as  failing  to 
show  that  the  court  acquired  jurisdiction  of  defendants  because 
the  same  did  not  contain  a  finding  with  respect  to  their  resi- 
dence, where  the  statutory  requirements  authorizing  service 
by  publication  were  complied  with. 

Same.  One  who  has  contracted  to  purchase  land  and  signified 
3  a  willingness  to  perform  the  contract  when  a  decree  quieting 
title  has  been  obtained  can  not  after  the  entry  of  such  decree 
refuse  to  perform,  basing  his  objection  on  the  fact  that  de- 
fendants served  by  publication  may  have  the  decree  set  aside 
at  any  time  within  two  years. 

Appeal  from  Adair  District  Court, —  Hon.  Edmund 
Nichols,  Judge. 

Saturday,  April  8,  1905. 

Action  in  equity  to  rescind  a  contract  for  the  purchase 
of  certain  real  estate,  and  to  recover  back  moneys  paid  on 
account  of  such  contract.  From  a  decree  in  favor  of  defend- 
ants, plaintiff  appeals. —  Affirmed, 

Frank  B.  Wilson,  for  appellant 

Chapman  &  Musmaker,  for  appellees. 

Bishop,  J. —  In  July,  1902,  the  defendants,  W.  H. 
Williamson  and  W.  C.  McCrea,  claiming  to  be  the  owners 
of  the  real  estate  in  question  —  being  a  tract  of  239  acres 
in  Adair  county  —  contracted  in  writing  for  a  sale  thereof 
to  plaintiff.  The  provisions  of  the  contract  material  to  the 
present  controversy  are,  in  substance,  that  plaintiff  should 
pay  to  defendants  the  sum  of  $14,170,  as  follows:  $250  at 
the  time  of  contract;  $500  August  15,  1902;  and  $13,420 
March  1,  1903,  "  when  warranty  deed  is  delivered  and  pos- 
session is  given  of  the  above  premises.  Payable  at  the  First 
National  Bank,  Greenfield,  Iowa,  with  interest  from  maturity 
at  eight  per  cent,  per  annum."  Further,  that,  upon  pay- 
ment of  such  sums  of  money  at  the  times  mentioned,  defend- 
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ants  "  will  on  receiving  said  money  and  interest  execute  and 
deliver  a  warranty  deed  of  said  premises  as  above  agreed, 
and  abstract  of  title  showing  good  and  suflBcient  title  of 
record  on  March  1,  1903."  It  is  provided  in  terms  that  time 
shall  be  considered  as  of  the  essence  of  the  contract,  and  that 
a  failure  on  the  part  of  plaintiff  to  pay  as  agreed  shall  result 
in  a  forfeiture  of  all  payments  made,  and  of  all  his  rights 
and  interests  in  the  properly.  It  is  conceded  that  the  first 
two  payments  were  made  by  plaintiff  at  the  times  specified 
in  the  contract;  also  that  plaintiff  has  paid  on  defendants' 
account  the  sum  of  $75  to  the  agent  through  whom  the  con- 
tract of  sale  was  negotiated.  In  November,  1902,  defend- 
ants furnished  to  plaintiff  an  abstract  of  title,  and  this  the 
latter  submitted  to  an  attorney,  who  returned  the  same  with  a 
title  opinion  pointing  out  various  defects  and  discrepancies 
in  the  title.  The  opinion  and  abstract  were  then  forwarded 
by  plaintiff  to  defendants,  and  the  latter  attempted  compli- 
ance with  the  requirements  of  such  opinion.  Some  time  in 
February,  1903,  the  abstract,  in  a  corrected  form,  was  again 
sent  to  plaintiff.  On  February  28,  1903,  defendants  exe- 
cuted a  warranty  deed  of  the  lands  to  plaintiff,  and  deposited 
the  same  for  him  in  the  First  National  Bank  of  Greenfield. 
March  3,  1903,  defendant  Williamson  and  plaintiff  met  at 
the  place  of  business  of  the  latter,  and  defendant  then  de- 
manded payment  as  provided  for  in  the  contract.  Plaintiff 
insisted  that  the  abstract  did  not  as  yet  show  perfect  title, 
and  declined  to  comply  with  the  demand  for  payment. 
Thereupon  defendant  served  upon  plaintiff  a  notice  in  writing 
of  intention  on  the  part  of  defendants  to  declare  a  forfeiture 
and  cancellation  of  the  contract  as  of  date  April  3,  1903. 
Thereafter,  and  on  the  same  day,  the  parties  agreed  that  the 
lands  should  be  rented  by  defendants,  and  the  rents  collected 
should  be  held  to  await  a  determination  of  the  contract  con- 
troversy. A  day  or  so  later,  plaintiff  gave  the  abstract  to 
another  attomefy  for  a  title  opinion,  and  on  March  16,  1903^ 

such  attorney  rendered  an  opinion  in  which  the  title  was 
Vol.  128  Ia.--9 
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criticised  in  several  particulars,  and  the  recommendation 
was  made  that  the  defects  be  gotten  rid  of  by  an  action  to 
quiet  title.  The  title  opinion  closes  by  saying:  "They 
cannot  insist  on  you  paying  over  the  money  until  they  per- 
fect their  abstract  as  the  contract  requires.  I  will  notify 
the  parties  [the  defendants]  today  that  you  are  ready  and 
willing  to  pay  over  the  money  and  comply  with  the  contract 
in  all  its  particulars  as  soon  as  they  can  furnish  you  an 
abstract  of  title  as  required  by  tlie  terms  of  the  contract.'* 
It  is  conceded  that  a  copy  of  such  opinion  was  given  to 
defendants.  Upon  receiving  the  same,  the  defendants  appar- 
ently abandoned  their  intention  of  insisting  upoji  a  forfeit- 
ure, and,  with  the  knowledge  of  the  attorney  last  acting  for 
plaintiff,  proceeded  to  bring  an  action  to  quiet  title.  This 
resulted  in  a  decree  as  of  date  September  2,  1903,  in  form 
quieting  title  as  against  all  persons  appearing  to  have  any 
interest  in  the  lands.  In  the  meantime,  however,  and  on 
July  27,  1903,  the  instant  action  was  commenced  by  plain- 
tiff, and  was  brought  to  trial  at  the  Ifovember,  1903,  term 
of  the  district  court  The  defendants  answered,  and,  under 
afirrraative  pleading,  insisted  upon  the  trial  that  they  were 
entitled  to  have  the  contract  performed  by  plaintiff,  or,  in 
default,  that  the  payments  made  by  him  should  be  held  for- 
feited, and  he  should  be  decreed  to  have  no  further  interest 
in  the  lands.  The  decree  entered  by  the  court  denied  rescis- 
sion to  plaintiff,  and,  in  substance,  gave  to  defendants  the 
relief  demanded  by  them ;  that  is  to  say,  it  was  provided  by 
the  decree  that  from  the  unpaid  amount  of  the  contract  price, 
with  interest,  and  including  taxes  paid,  there  should  be  de- 
ducted the  sum  of  $75  paid  by  plaintiff  to  the  agent  of 
defendants,  and  the  amount  of  the  rents  and  profits  of  the 
real  estate  collected  by  defendants,  and  that  plaintiff  should 
have  thirty  days  from  the  date  of  the  decree  in  which  to  pay 
the  balance  then  remaining ;  failing  to  do  so,  the  contract^  and 
all  rights  of  plaintiff  thereunder,  including  the  payments 
made,  should  be  held  to  be  forfeited  to  defendants. 
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For  the  appellant,  it  is  contended  that  the  decree  should 
not  be  allowed  to  stand,  for  the  primary  reason  that  it  ap- 
pears without  dispute  that  the  title  to  the  real  estate,  as 
disclosed  by  the  abstract,  was  not  perfect  on 

1.  Sale  of  land:  "^  ^  r 

to"JSi^dr*^*  March  1,  1903,  and  that  thereupon  his  right  to 
rescind  accrued.  Manifestly  there  is  no  merit 
in  this  contention.  Both  parties  by  their  conduct  waived 
the  provision  of  the  contract  fixing  March  1,  1903,  as  the 
time  for  performance.  And  from  this  it  follows  that  what 
occurred  thereafter  must  be  taken  into  account  in  determin- 
ing the  rights  of  each.  Now,  clearly  enough,  plaintiff  after 
said  date  assumed  the  attitude  of  insisting  upon  the  con- 
tract, and,  through  his  attorney,  held  himself  out  as  desirous 
of  carrying  the  same  to  completion.  And  as  we  think,  no 
other  construction  can  be  put  upon  the  letter  written  by  his 
attorney,  and  a  copjy  of  which,  with  his  knowledge,  was  de- 
livered to  the  defendants,  than  that,  upon  the  entry  of  a 
decree  quieting  title,  he  would  be  satisfied  to  accept  the  deed 
and  make  payment.  As  the  defendants  proceeded  with  due 
diligence  to  a  compliance,  it  did  not  thereafter  remain  for 
plaintiff  to  change  front,  and  for  the  first  time  make  demand 
for  rescission,  basing  the  same  solely  upon  the  conditions 
existing  on  the  date  when  the  contract,  by  its  terms,  was  to 
have  been  performed.  This  conclusion  has  support  in  the 
following  authorities :  Kraner  v.  Chambers,  92  Iowa,  681 ; 
Eawes  v.  Sttxinzey,  123  Iowa,  51;  24  Am.  &  Eng.  Enc.  (2d 
Ed.)  647.  See,  also,  Stevenson  v.  Polk,  71  Iowa,  278;  Les- 
senich  v.  Sellers,  119  Iowa,  314. 

A  further  contention,  as  made  by  appellant,  presents 
more  of  diflSculty.     Conceding  now,  as  he  does  for  the  pur- 
pose of  argument,  that  he  became  bound  as  of  an  agreement 
to  accept  conveyance  of  the  lands  upon  title 
TmE:    stiffi.    being  quieted  in  an   action  brought  for  tKat 
^^^'  purpose,  yet  appellant  insists  that  the  decree 

here  appealed  from  w^s  unwarranted,  and  for  two  reasons : 
First,  the  decree  in  the  action  quid  timet  was  irregular,  in- 
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suflScient^  and,  as  to. some  of  the  defendants  named,  void  for 
want  of  jurisdiction ;  second,  in  said  action  service  of  notice 
was  hkd  by  publication,  and  the  defendants  so  served  may, 
under  the  statute,  and  at  any  time  within  two  years,  procure 
the  decree  entered  to  be  set  aside,  and  thereupon  assert  and 
have  decreed  to  them  any  and  all  rights  they  may  have  in  the 
property.  The  proceedings  in  the  action  quia  timet  are  set 
out  in  the  instant  record  in  extenso.  The  question  made  in 
respect  thereof  is  predicated  solely  upon  the  fact  that  the 
decree,  while  finding,  in  terms,  that  due  service  of  the  origi- 
nal notice  had  been  had,  fails  to  find  in  connection  therewith 
the  fact  of  nonresidence  on  the  part  of  the  defendants.  Look- 
ing into  the  record  in  that  case,  we  find  that  the  action  was 
brought  against  certain  defendants  named,  and  their  un- 
known grantees,  assignees,  heirs,  and  devisees.  An  affidavit 
for  publication  of  notice  in  form  and  substance  as  required 
by  law  was  made  and  duly  filed,  and  included  therein  is  the 
statement  that  the  defendants  named  are  nonresidents  of 
the  State.  It  is  our  conclusion  that  the  contenti6n  of  appel- 
lant as  thus  made  cannot  be  sustained.  The  statute  author- 
izes service  of  notice  by  publication  in  such  cases,  it  being 
made  to  appear  by  affidavit  filed  that  the  defendant  is  a 
nonresident  of  the  State.  Code,  section.  3584;  Cwmes  v. 
Mitchell,  82  Iowa,  601 ;  Kmidson  v.  Litchfield,  87  Iowa,  111. 
The  requirements  of  the  statute  having  been  met,  the 
court  may  assume  jurisdiction  to  proceed  to  a  decree,  and 
such  decree  will  be  final  unless  set  aside  on  proper  showing 
made  by  a  defendant  within  the  period  prescribed  by  law. 
We  do  not  understand  that  the  court  must  exact  proof  .of 
nonresidence  before  it  can  proceed  to  a  hearing.  The  affi- 
davit and  the  published  notice,  being  made  a  part  of  the 
record  in  the  case,  are  all  that  is  essential  to  authorize  it  to 
hear  and  determine.  Nor  do.  we  see  how  the  efficiency  of  a 
decree  as  in  the  instant  case  can  be  successfully  attacked 
simply  because  therein  the  character  of  the  service,  and  the 
facts  incident  to  or  involved  therein,  are  not  recited.     If,  in 
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point  of  fact,  the  defendants  named  in  the  case  under  con- 
sideration were  nonresidents  of  the  State,  as  affirmed  in  the 
affidavit,  the  decree  was  binding  upon  them,  because  they 
were  properly  served  with  notice,  as  shown  by  the  record. 
On  the  other  hand,  if  they  were  in  fact  residents  of  the  State, 
and  hence  the  statement  in  the  affidavit  was  false,  then  the 
court  had  no  jurisdiction  of  their  persons,  as  such  could  not 
be  acquired  hy  publication  of  notice;  and,  such  being  the 
case,  it  may  be  conceded  that  the  decree  was  not  binding  upon 
them,  nor  would  it  be  had  the  decree  expressed  a  finding  as 
to  the  nonresidence  of  the  defendants.  Coming,  however,  to 
a  practical,  and,  as  we  conceive  a  proper  disposition  of  the 
question  as  affecting  the  instant  case  we  think  it  must  be  said 
that  the  requirement  of  plaintiff  for  a  decree  quieting  title 
contemplated  no  more  than  that  the  same  should  be  procured 
in  good  faith  and  under  form  of  law.  This  would  mean  that 
service  of  notice  should  be  had  —  personal  if  possible,  or  by 
publication  if  such  appeared  to  be  necessary.  It  would  be 
unreasonable  in  the  extreme  to  permit  plaintiff  to  withhold 
performance  because  of  the  chance  or  possibility  that,  in  the 
course  of  time,  discovery  might  be  made  that  error  had 
entered  into  the  fact  situation  upon  which  the  decree  was 
procured  to  be  entered.  The  courts  do  not  insure  their  judg- 
ments and  decrees  as  infallible,  and,  as  between  contracting 
parties,  reasonable  certainty  of  correctness  is  all  that  is  re- 
quired. A  bare  possibility  that  error  may  at  some  time  creep 
to  the  surface  cannot  be  accepted  as  an  excuse  for  refusing 
performance,  and  this  is  especially  true  where  covenants  as 
to  title  are  tendered  by  the  party  demanding  performance. 
Were  the  rule  otherwise,  the  instant  plaintiff  could  as  well 
resist  performance  on  the  ground  that,  as  to  parties  shovm 
to  have  been  personally  served,  there  was  a  chance  or  possi- 
bility that  the  serving  officer  had  made  a  mistake  in  respect 
of  the  identity  of  the  persons  served. 

So,  too,  we  think  there  is  no  merit  in  the  second  point 
VTgei  upon  our  attention  by  appellant.     We  may  concede 
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that  a  defendant  served  by  publication  is  entitled  to  have 
a  default  decree  entered  against  him  set  aside 
8.  Samb.  within   two   years;    proper   application   being 

made  therefor.  Code,  section  3796.  And  it  is 
undoubtedly  true  that,  under  some  form  of  contract^  per- 
formance should  be  held  up  until  the  exjHration  of  the  statu- 
tory period.  At  leasts  it  is  fair  to  say  that  such  should 
obtain  in  all  cases  where  it  appears  to  have  been  within  the 
intention  of  the  parties,  or  where  some  controlling  considera- 
tion of  equity  dictates  that  the  interests  of  one  or  both  of  the 
parties  require  that  such  should  be  done.  Here,  however, 
the  defect  in  the  title  complained  of,  if  such  there  really  was, 
was  purely  technical,  and  it  appears  that  the  defendants  and 
their  immediate  grantors  had  been  in  good-faith  possession 
under  color  of  title  and  claim  of  right  for  a  period  of  over 
twenty  years.  Conceding  the  possibility  that  they  might  be 
disturbed,  it  was  remote  in  the  extreme,  and  confessedly  so. 
As  we  view  the  situation,  the  parties  were  .not  in  any  fear  of 
being  disturbed.  What  was  desired  was  a  perfect  title  as 
appearing  on  paper.  When,  therefore,  plaintiff  suggested, 
in  effect,  that  he  would  be  satisfied  with  a  decree  quieting 
title,  we  think  he  held  himself  out  as  willing  to  perform  at 
once  upon  the  entrjy  of  such  a  decree.  Certainly  the  defend- 
ants had  the  right  to  so  understand  the  situation,  and  it  is 
not  probable  that,  under  the  circumstances,  they  would  have 
waived  their  asserted  right  to  forfeit,  and  have  proceeded 
with  the  action  to  quiet  title,  had  it  been  suggested  that  two 
years  must  elapse  after  the  decree  before  consummation  of 
the  contract  could  be  had. 

The  considerations  above  expressed  lead  to  the  conclu- 
sion that  the  decree  in  the  instant  case  was  right,  and  it  is 
therefore  affirmed. 
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Sebastian  Wbbthman,  et  al.,  Appellees,  v.  The  Mason 
City  &  Fobt  Dodge  Ratlboad  Co.,  Appellant. 

New  trial:    discretion   of  court.    The  trial   court's  discretion   in 

1  granting  a  new  trial  is  less  likely  to  be  interfered  with  on 
appeal  than  where  the  motion  is  denied. 

Same.    A  jury  is  not  bound   by  opinion  evidence,  but  where  it 

2  exercises  its  own  judgment  the  verdict  is  subject  to  review 
by  the  trial  judge,  and  if  the  verdict  fails  to  do  exact  justice 
it  becomes  his  duty  to  grant  a  new  trial. 

Instructions:    review  on  appeal.    A  defendant,  on  an  appeal  from 

3  a  ruling  granting  a  new  trial,  cannot  complain  of  instructions 
to  "which  no  objection  was  made,  unless  upon  the  whole  case 
the  plaintiff  had  no  right  of  recovery. 

Condemnatioa:    lessee's  damage.    In  condemnation  proceedings  a 

4  lessee  is  entitled  to  recover  as  damages  the  difference  in  the 
value  of  the  annual  rental  of  the  premises  before  and  after 
the  appropriation. 

Appeal  from  Carroll  District  Covrt. —  Hons.  Z,  A.  Church 
and  S.  M.  El  wood,  Judges. 

Monday,  April  10,  1905. 

Ad  quod  dammim  proceedings,  originally  instituted  by 
the  defendant  to  condemn  certain  land  belonging  to  plain- 
tiff Simons  for  railway  purposes.  Werthman  was  made 
a  party  because  he  held  a  lease  for  the  land.  The  sheriff's 
jury  did  not  allow  Werthman  anything,  and  he  appealed 
to  the  district  court  Upon  a  trial  in  that  court  he  was 
awarded  a  verdict  of  $24.  He  immediately  moved  for  a 
new  trial,  and  his  motion  was  sustained.  Before  the  case 
went  to  trial,  defendant  moved  to  dismiss  the  appeal  from 
the  action  of  the  sheriff's  jury  and  to  affirm  its  finding. 
This  motion  was  overruled,  and  exception  taken.  From 
tthe  several  rulings  of  the  trial  court,  defendant  appeals. — 
Affirmed. 
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Lee  &  Bobb  and  Heaiy  Bros.  &  Kelleher,  for  ap- 
pellant 

Salinger  £  Korte,  for  appellees. 

Deemeb,  J. —  Many,  if  not  most,  of  the  questions 
raised  on  this  appeal  are  determined  adversely  to  appellant 
in,  Simons  et  ah  v.  the  Masbn  City  &  Ft.  Dodge  Railroad, 
128  Iowa.  These  points  need  not  be  again  considered,  as 
the  facts  bearing  thereon  are  practically  the  same  in  each 
case. 

The  only  questions  not  common  to  the  two  appeals 
we  shall  now  proceed  to  determine.  They  relate  exclusively 
to  the  ruling  on  plaintiff's  motion  for  a  new  trial.  This 
motion  was  bottomed  on  five  grounds:  (1)  That  the  ver- 
dict was  contrary  to  the  evidence;  (2)  that  it  was  not  sup- 
ported by  the  evidence;  (3)  that  it  was  not  supported  by 
any  theory  of  the  evidence;  (4)  that  it  was  contrary  to 
the  law  and  the  instructions  given  by  the  trial  court;  and 
(5)  that  it  was  not  based  on  any  theory  of  the  instructions 
given,  and  was  contrary  to  the  rule  of  law  given  in  the 
instructions.  Werthman  was  Simons'  tenant^  holding  a 
lease  for  the  entire  tract  of  134  acres  for  the  term  of  one 
year  from  and  after  March  1,  1902.  By  the  terms  of 
that  lease  the  lessee  was  to  pay  as  rent  for  the  use  of  the 
land  two-fifths  of  the  grain  grown  upon  the  premises  dur- 
ing the  year  and  two-fifths  of  the  hay  to  be  taken  there- 
from. The  railway  entered  upon  the  premises  and  com- 
menced its  condemnation  proceedings  March  5,  1902.  It 
took  practically  all  the  hay  land  —  34  or  more  acres.  Dur- 
ing the  trial  plaintiff's  counsel  stated  that  he  should  not 
claim  damages  to  more  than  123  acres  of  land  leased  to 
his  client.  The  trial  court  instructed  the  jury  that:  "If 
you  find  that  plaintiff  has  been  damaged  by  the  railway 
company,  you  will  give  or  allow  him  proper  damages  there- 
for.    In  fixing  the  amount  of  damages  you  will  take  into 
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consideration  the  net  value  of  the  anifual  use  during  the 
term  of  this  lease;  that  is,  the  net  value  of  the  annual 
use  of  the  premises  before  the  defendant  appropriated  the 
right  of  way  and  took  the  land  and  what  it  was  worth 
afterwards.  You  will  take  into  consideration  the  probable 
net  value  of  the  products  of  the  crops,  of  the  land  before 
the  taking  of  the  right  of  way  and  after  taking.  Or,  to 
state  it  in  another  way,  you  will  take  into  consideration  the 
probable  amount  of  injury  to  the  crops  occasioned  by  the 
taking  of  the  land  and  right  of  way,  and  applying  this 
evidence  to  the  entire  tract."  The  testimony  was  to  the 
effect  that  the  leasehold  was  worth  $950  immediately  be- 
fore the  taking,  and  $600  immediately  afterward,  and  that 
the  taking  of  the  land  by  the  railway  company  affected 
the  leasehold  value  to  the  extent  of  $350.  Another  witness 
testified  that  the  hay  on  the  land  when  the  railway  company 
took  it  was  worth  $352.  Other  witnesses  testified  that 
when  hay  matured  in  the  year  1902  it  was  worth  $9  per 
ton,  and  that  the  land  taken  by  the  railway  company  for 
a  period  of  many  years  had  produced  two  tons  of  hay  per 
acre.  Neither  party  complains  of  the  instructions  given 
by  the  trial  court;  hence  we  shall  have  no  occasion  to 
consider  their  correctness.  They  are  not  entirely  clear, 
but  plaintiff  is  entitled  to  that  version  most  favorable  to 
him. 

The  sole  inquiry  for  us  is,  was  the  court  justified, 
in  view  of  the  testimony  to  which  we  have  referred,  which 
was  not  contradicted  in  any  way,  the  defendant  offering 
no  testimony,  in  sustaining  plaintifPs  motion  for  a  new 
trial  based  upon  the  grounds  hitherto  stated  ?  Trial  courts 
are  necessarily  vested  with  a  large  discretion  in  the  matter 
of  granting  new  trials,  and  we  are  much  more  reluctant 
about  interfering  when  a  new  trial  is  granted  than  ^hen 
it  is  denied.  The  reasons  for  this  are  so  apparent,  and 
have  been  stated  so  many  times,  that  we  need  not  do  more 
than  cite  a  single  case.     Quinn  v,  Ins.  Co.,  82  Iowa,  550. 
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It  is  apparent'  that  the  verdict  did  not  respond  to  the 
evidence  and  the  instructions  given  by  the  trial  court  Of 
course,  the  jury  had  the  right  to  use  its  own  judgment 
I'egarding  the  damages,  and  it  was  not  bound  by  the  opin- 
ions of  others;  but  when  it  did  do  this  its  judgment  was 
subject  to  review  hy  the  trial  judge.  And  if  he  thought 
it  did  not  meet  the  situation,  or  do  justice  to  the  parties, 
it  was  his  right,  as  well  as  his  duty,  to  set  the  verdict 
aside.  Having  done  so,  it  is  not  for  us  to  interfere.  We 
have  already  said  that  the  jury  was  not  bound  by  opinion 
evidence,  but  its  verdict  was  undoubtedly  subject  to  re- 
view; and  if  the  trial  court,  after  hearing  the  evidence, 
felt  that  it  did  not  do  exact  justice,  it  was  its  duty  to 
interfere.  In  this  respect  trial  courts  have  a  much  wider 
discretion  than  we  have. 

Defendant  quarrels  with  the  instruction  given  by  the 
trial  court,  but  it  is  in  no  position  to  complain,  unless  upon 
the  whole  case  there  was  no  theory  upon  which  plaintiff 
might  recover.  But  that  is  not  true  here.  A  jury  would 
have  been  justified  in  finding  that  Werthman  entered  into 
a  valid  lease  for  the  Simons  land  on  March  1st  for  the 
term  of  one  year  from  that  date;  that  the  defendant  took 
possession  of  and  condemned  a  part  thereof  on  March  5th, 
thus  depriving  him  of  the  use  thereof;  and  that  the  differ- 
ence in  the  value  of  the  leasehold  immediately  before  and 
just  after  the  taking  was  something  more  than  merely  nom- 
inal. 

The  rule  in  this  State,  where  a  lessee  seeks  compensa- 
tion for  property  taken  for  public  uses,  is  to  allow  him 
the  difference  between  the  value  of  the  annual  use  of  the 
premises  before  the  taking  of  the  right  of  way  and  what  it 
was  worth  afterward.  RenmcJc  v.  R.  R.  Co.,  49  Iowa,  674. 
N'o  abuse  of  discretion  on  the  part  of  the  trial  court  is 
shown,  and  its  ruling  on  the  motion  for  a  new  trial  is  sus- 
tained. The  Simons  case  holds  that  there  was  no  error 
in  the  ruling  on  the  motion  to  dismiss  and  aflSrm. — 
Afftrjned,. 
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Lewis  Simons,  Louise  Simons,  Sebastian  Werthman 
and  Mbs.  Sebastian  Webthman,  Appellees,  v.  The 
Mason  City  &  Fort  Dodge  Railroad  Company, 
Appellant. 

Eminent  Domain:    appeal:    parties.    Where   the   notice   of  con- 

1  demnation  proceedings  was  addressed  to  and  served  upon  the 
land  owner  and  wife,  and  also  his  tenant,  and  the  sheriff's  jury 
was  advised  of  their  respective  interests  and  made  an  award* 
to  the  owner  alone,  ignoring  the  tenant,  a  joint  appeal  by  the 
owner  and  tenant  was  not  necessary,  nor  was  either  required  to 
serve  notice  of  appeal  on  the  other. 

Consolidation  of  Appeals.    Tl^e  interests  of  an  owner  and  tenant 

2  in  a  condemnation  proceeding  are  not  joint  but  several,  and  the 
overruling  of  a  motion  to  consolidate  their  appeals  upon  a  re- 
fusal of  defendant  to  agree  to  separate  verdicts  was  not  errone- 
ous. 

Dismissal  of  Appeal.    In  a  condemnation  proceeding  the  service  of 

3  a  notice  of  appeal  on  the  adverse  party  and  the  sheriff  confers 
jurisdiction  on  the  court,  and  when  the  appeal  has  been  prop- 
erly docketed  the  appellee  cannot  have  it  dismissed  or  the 
award  of  the  jury  affirmed,  on  the  ground  that  the  transcript 
of  proceedings  before  the  sheriff's  jury  was  not  filed  in  the 
case  until  it  was  reached  for  trial. 

Docketing  Appieal:    filing  transcript:    waiver.    Where  the  court 

4  obtains  jurisdiction  by  service  of  the  notice  of  appeal  in  a  con- 
demnation proceeding,  a  general  appearance  of  the  parties  and 
agreements  as  to  the  disposition  of  the  case  which  are  made  a 
matter  of  record  will  amount  to  a  waiver  of  strict  compliance 
with  the  statutes  relating  to  docketing  and  filing  a  transcript, 
and  the  court's  discretion,  under  such  circumstances,  to  dismiss 
and  affirm,  will  not  be  interfered  with. 

Pleadings:    striking  from  files.    Where  appellee's  motion  on  ap- 

5  peal,  to  dismiss  and  affirm  for  failure  to  file  a  transcript  and 
pay  the  fee  was  correctly  overruled,  it  was  not  prejudicial  to 
strike  from  the  files  its  answer  raising  the  same  question. 

Misconduct  of  Counsel:    opening  statement.    Without  approving 

6  the  practice  it  is  held  under  the  circumstances  that  no  prejudice 
resulted  from  the  fact  that  plaintiff's  counsel  told  the  trial  jury. 


Digitized  by  VjOOQIC 


140  Simons  v.  Ry.  Co.  [128  Iowa 

when  first  called  for  examination  on  voir  dire,  the  amount  of 
the  award  by  the  sheriff's  jury. 

Examination  of  Jury.    A  wide  latitude  is  allowed  in  the  examina- 

7  tion  of  jurors  for  the  purpose  of  enabling  litigants  to  intelli- 
gently exercise  peremptory  challenges,  and  unless  there  is 
want  of  good  faith  on  the  part  of  counsel  or  an  abuse  of  the 
court's  discretion  the  appellate  court  will  not  interfere. 

Damages  for  Right  of  Way:    evidence.    In  estimating  the  damage 

8  to  a  farm  by  an  appropriation  of  a  portion  for  right  of  way 
purposes,  evidence  of  the  amount  paid  to  others  per  acre  for 
right  of  way  where  the  tracts  were  not  similarly  situated  and 
the  consequential  damage  was  not  the  same,  is  inadmissible. 

Same.    Inconvenience  resulting  from  the  construction  of  an  ele- 

9  vated  crossing  is  not  an  element  of  damage  in  a  condemnation 
proceeding,  and  error  in  the  admission  of  evidence  relating 
thereto  is  not  cured  by  an  instruction  that  the  same  should 
not  be  considered  where  the  instruction  did  not  cover  all  the 
evidence  on  the  subject. 

Damages:    instruction.    An  instruction  that  the  jury  in   a   con- 

10  demnation  proceeding  should  consider  every  element  of  annoy- 
ance and  disadvantage  resulting  from  a  construction  of  the 
road,  which  would  influence  a  purchaser  in  estimating  the 
market  value  of  the  property,  was  erroneous,  because  it  fixed 
no  certain  rule  for  ascertaining  the  market  value,  but  left  the 
matter  open  to  conjecture. 

Instruction:    evidence.     It  is   error   for   the   court   in   its   instruc- 

11  tions  to  single  out  a  class  of  witnesses  and  give  the  jury  an 
opportunity  to  magnify  the  importance  of  their  testimony  by 
reason  of  the  fact  that  they  were  engaged  in  a  particular  occu- 
pation. 

Appeal  from  Carroll  District  Court. —  Hon.  Z.  A.  Chubch, 
and  S.  M.  Elwood,  Judges. 

Monday,  Apbil  10,    1905. 

This  is  a  condemnation  proceeding  whereby  defendant 
sought  to  acquire  some  of  plaintiflF  Simons'  land  for  a  part 
of  its  roadbed  and  right  of  way.  The  defendant  served  no- 
tice on  Lewis  Simons  and  wife  and  on  Sebastian  Werthman, 
notifying  them  that  on  March  15,  1902,  a  jury  would  be 
selected  by  the  sheriff  of  Carroll  county  to  inspect  the  real 


Digitized  by  VjOOQIC 


April  1906]  Simons  v.  Rt.  Co.  141 

estate,  and  assess  the  damages  which  they  would  suffer  by 
reason  of  the  construction  of  the  railway.  Accordingly  a 
sheriff's  jury  or  commissioners  were  appointed,  and,  after  in- 
specting the  land,  made  an  award,  in  which  they  stated  that 
Simons  and  wife  and  Sebastian  Werthman,  as  tenant,  had 
been  served  with  notice,  etc.,  and  that,  after  viewing  the 
premises,  they  had  assessed  the  damages  which  the  owner 
thereof  had  suffered  by  reason  of  the  appropriation  of  33.67 
acres  of  land  at  $2,525.  The  railroad  company  paid  the 
sheriff  the  amount  of  this  award,  and  thereafter  and  within 
the  time  allowed  by  law  Simons  and  wife  and  Werthman 
served  separate  notices  of  appeal  from  said  award  to  the  dis- 
trict court  of  Carroll  county.  These  notices  of  appeal  were 
to  the  March  term  of  the  district  court,  and  were  filed  in  said 
court  on  October  20,  1902. 

After  various  proceedings  in  that  court,  to  which  wo 
shall  presently  refer,  trials  were  had  on  the  appeal  by  Simons 
and  wife  and  also  on  the  appeal  by  Werthman,  resulting  in  a 
judgment  in  the  Simons  case  for  $4,900,  with  interest. 

In  Werthman's  case  the  jury  awarded  him  $24,  and  on 
his  ( Werthman^s)  motion  the  verdict  was  set  aside,  and  a  new 
trial  granted.  Defendant  appealed  in  each  case,  and  the  one 
now  before  us  is  that  of  Simons  and  wife  against  the  railroad. 
The  Werthman  appeal  will  be  considered  in  another  opinion. 
—  Reversed. 

Lee  &  Robb  and  Healy  Bros.  &  Kelleher,  for  appellant. 

Salinger  &  Korte,  for  appellees. 

Deemer,  J. —  I.  Several  preliminary  questions  are  in- 
volved on  these  appeals,  which  we  shall  dispose  of  before 
going  to  the  merits. 

The  original  notice  of  condemnation  was  directed  to 
Simons  and  wife  and  Werthman,  naming  Simons  as  owner 
and  Werthman  as  tenant     The  sheriff's  jury  reported  that 
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these  parties,  as  owner  and  tenant,  respectively,  had  been 
^*  S)mmn7  notified  of  the  proceedings  and  that  it  had  as- 
JS?d^  sessed  for  the  owner,  by  reason  of  the  appro- 

priation of  the  33.67  acres  of  land,  the  sum  of 
$2,626.  Simons  and  wife,  and  Werthman  served  separate 
notices  of  appeal  from  this  finding,  and  neither  made  the 
other  a  party  to  his  notice,  nor  did  he  serve  the  other  with 
notice.  It  is  contended  that  the  award  made  by  the  sheriff's 
jury  was  joint ;  that  the  notices  of  appeal  should  have  been 
joint ;  and  that,  in  any  event,  the  notice  by  Simons  and  wife 
should  have  been  served  upon  Werthman,  and  that  Werth- 
man's  notice  should  have  been  served  upon  Simons  and  wife. 
If  the  award  was  joint,  doubtless  appellant's  contenticm  in 
this  respect  should  be  sustained;  but  we  do  not  think  this 
award  should  be  so  construed.  The  sheriff's  jury  was  clearly 
advised  that  Simons  and  wife  were  the  owners  of  the  land, 
and  that  Werthman  was  a  tenant;  that  they  so  imderstood 
clearly  appears  from  their  report;  and  it  is  just  as  clearly 
shown  that  the  award  was  to  the  owner,  as  distinguished 
from  the  tenant,  and  that  they  did  not  award  the  tenant  any- 
thing. Under  such  circimastances  we  do  not  think  a  joint 
appeal  was  necessary,  nor  are  we  inclined  to  hold  that  either 
should  have  served  notice  upon  the  other.  Ruppert  v.  R.  R., 
43  Iowa,  490 ;  Rimhach  v.  Comms.  (N.  J.  Sup.),  41  AtL  Rep. 
699;  Railtuay  v.  Ellis  (Kan.  Sup.),  33  Pac.  Rep.  478. 

Xeither  party  was  bound  to  join  the  other  in  his  appeal. 
The  award  was  not  joint,  and  either  or  both  could  appeal 
therefrom.  The  owner  had  no  legal  concern  in  an  appeal 
taken  by  his  tenant  from  an  award  in  the  tenant's  favor,  or 
from  a  finding  that  he  was  not  entitled  to  anything.  Nor 
was  the  tenant  in  any  way  concerned  or  interested  in  the 
owner's  appeal. 

II.  Before  the  trial  began,  defendant's  counsel  asked 
that  the  two  appeals  be  consolidated  and  tried  together,  to  the 
end  that  a  single  joint  award  might  be  made.  To  this  coun- 
sel for  Simons  and  Werthman  agreed,  provided  separate  ver- 
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diets  or  findings  be  made  as  to  each  appellant     To  this  de- 
fendant's counsel  would  not  agree  and  the  mo- 
*  TioK^oF  '       tion  to  consolidate  was  thereupon  overruled.    In 

APPEALS.  1    .         1  rm  • 

this  there  was  no  error.  The  interests  of  these 
parties  was  not  joint,  but  several.  One  w.as  the  owner  of  the 
fee  and  the  other  had  a  leasehold  interest,  and  an  award  to 
one  would  in  no  manner  affect  or  prejudice  the  other's  rights. 
There  was  no  error  in  the  ruling  on  the  motion  to  consolidate. 
Railway  Co.  v.  Ellis,  ^apra. 

III.  The  notices  of  appeal  were  served  on  the  18th 
day  of  March,  1902.  Neither  of  the  appellants  filed  said 
notices,  or  any  other  papers,  with  the  clerk  of  the  district 
court  until  about  October  20th  of  that  year,  at  which  time 
Simons  filed  a  transcript  of  the  proceedings  before  the  sheriff 
and  also  a  complaint.  The  March  term  of  the  district  court 
of  Carroll  county  convened  March  31,  1902.  At  the  be- 
ginning of  that  term  the  parties  appeared  by  counsel,  and 
the  cases  were  entered  upon  the  judge's  calendar.  After 
entry  they  were  by  agreement  set  down  for  trial  on  April 
15th.  Thereafter  each  was  continued  by  agreement.  These 
agreements  were  evidenced,  first,  by  memoranda  entered  by 
the  judge  upon  the  court  calendar,  and,  second,  by  entries 
made  therefrom  by  the  clerk  upon  the  regular  court  records  in 
cases  which  were  properly  entitled. 

The  next  term  of  said  district  court  convened  in  Sep- 
tember, and  on  the  15th  of  that  month,  which  was  the  first 
day  of  the  term,  counsel  for  the  respective  parties  upon  a  call 
of  the  docket  informed  the  judge  that  a  certain  case  appear- 
ing thereon  under  the  title  of  Simons  against  the  defendant 
herein  had  been  disposed  of,  was  dead,  and  had  been  put 
upon  the  court  docket  by  mistake ;  that  these  appealed  cases 
or  the  Simons  appeal  should  have  been  put  upon  the  docket 
instead  of  the  old  one,  which  had  been  disposed  of  (it  being 
an  equity  case,  brought  by  Simons  against  the  railway,  an 
action  entirely  independent  of  this  appeal),  and  that  the 
docketing  of  the  old  case  was  intended  to  cover  the  condem- 


Digitized  by  VjOOQIC 


144  Simons  v.  Ey.  Co.  [128  Iowa 

nation  case  under  the  same  title ;  and  by  agreement  of  counsel 
the  court  was  requested  to  transfer  the  old  equity  case  to  the 
law  docket  as  and  for  the  appeal  in  the  condemnation  proceed- 
ings, and  then  and  there  by  agreement  the  causes  were  as- 
signed for  trial  during  the  September  term  of  court.  The 
appeal  in  the  Werthman  case  was  entered  upon  the  appear- 
ance judgment  and  execution  docket  on  the  7th  day  of 
September,  1902.  This  was  done  by  the  clerk  from  data 
found  on  the  judge's  calendar  and  from  the  entries  in  the 
court  records.  The  old  equity  case  was  entered  upon  the 
appearance  judgment  and  execution  docket  May  20,  1902; 
and  what  were  known  as  the  joint  appeals  of  Simons  and 
Werthman  were  entered  on  this  docket  on  September  19, 
1902,  at  the  request  of  defendant's  counsel. 

The  entries  of  the  cases  or  rather  of  the  titles  of  the 
cases,  on  the  judge's  calendar,  were  in  the  handwriting  of  the 
clerk,  as  also  were  all  the  entries  upon  the  court  records 
proper. 

The  September  term  convened,  we  have  said,  on  the 
15th  day  of  that  month,  and  on  the  19th  defendant  obtained 
a  transcript  of  the  proceedings  before  the  sheriflF,  filed  it  in 
the  district  courts  paid  the  docket  fee,  had  the  case  docketed 
as  a  joint  appeal  as  above  indicated,  and  then  moved  that  the 
appeals  be  dismissed  because  the  appellants  had  not  at  any 
time  filed  either  notices  of  appeal  or  a  transcript  of  the  pro- 
ceedings before  the  sheriffs  jury,  and  had  not  had  the  case 
docketed  as  provided  by  law. 

After  hearing  the  testimony  introduced  in  support  of 
and  in  resistance  thereto,  the  motion  was  overruled.  It  is 
agreed  that  the  sheriff  made  no  transcript  until  it  was  called 
for  by  the  defendant's  attorneys,  and  that  at  their  request  he 
made  and  filed  one  on  September  19,  1902. 

Defendant  now  stoutly  insists  that  its  motion  to  dismiss 
or  affirm  should  have  been  sustained. 

The  case  was  not  tried  until  November  24,  1902,  and  at 
that  time  there  was  not  only  a  transcript  on  file,  but  also  a 
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written  complaint  made  by  the  plaintiff,  and  the  notices  of 
appeaL 

Section  2009  of  the  Code  provides  for  appeals  from  as- 
sessments by  a  sheriff's  jury,  by  the  service  of  a  notice  in 
writing  upon  the  adverse  party  and  the  sheriff,  within  thirty 
days  after  the  assessment  has  been  made,  that  such  an  appeal 
has  been  taken.  The  sheriff  is  thereupon  required  to  file  a 
certified  copy  of  the  appraisement,  and  the  court  is  to  tiy 
the  s^ne  as  an  action  by  ordinary  proceedings. 

Section  3660  provides  that  in  appeals  from  inferior 
tribunals  the  appellant  shall  cause  the  case  to  be  docketed  by 
noon  of  the.second  day  of  the  term  to  which  the  appeal  is  re- 
turnable, and  in  case  of  his  failure  to  do  so  the  appellee  may 
procure  the  case  to  be  docketed,  and  thereupon  will  be  en- 
titled to  have  the  judgment  of  the  court  below  affirmed,  or  to 
have  the  case  set  down  for  hearing  on  its  merits,  as  he  may 
elect,  and  the  provisions  of  the  Code  with  reference  to  appeals 
from  justices'  courts  are  made  applicable  "  so  far  as  they 
may  be.'' 

Section  4559,  relating  to  appeals  from  justices'  courts, 
provides  that,  if  the  appellant  fails  to  pay  the  docket  fee  and 
have  the  case  docketed  by  noon  of  the  second  day  of  the  term 
at  which  the  appeal  should  properly  come  on  for  trial,  unless 
time  is  extended  by  the  court,  appellee  may  do  so,  and  have 
the  judgment  below  affirmed,  or  have  the  case  set  down  for 
trial  on  its  merits,  as  he  may  elect.  Provision  is  also  made 
to  ihe  effect -that  if  appellant,  before  noon  of  the  next  day 
after  an  affirmance  has  been  granted,  appears  and  makes  a 
sufficient  showing  of  merits  and  proper  excuse  for  his  default, 
and  pays  the  clerk  the  docket  fee,  the  court,  in  its  discretion, 
may  set  aside  the  order  of  affirmance,  and  cause  the  case  to 
stand  for  trial  at  that  term,  unless  appellant  asks  a  con- 
tinuance, etc. 

These  statutory  provisions  are  the  basis  for  defendant's 

claim  that  the  appeal  should  have  been  dismissed,  or  the 

award  affirmed. 

Vol.  128  I  a.— 10 
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It  will  be  observed  that  the  appeal  is  taken  and  per- 
fected by  the  service  of  notice  on  the  adverse  party  and  the 
8.  Dismissal  OF    sheriff.     From  that  time  down  until  the  final 
^'*^  disposition  of  the  case  it  is  in  the  court  to  which 

the  appeal  is  taken.      Bamk  v.  Gity,^  118  Iowa,  84;  GUy  v. 
Loan  Go.,  122  Iowa,  629. 

There  is  no  statute  which  expressly  requires  the  filing 
of  a  transcript  in  order  to  give  the  district  court  jurisdiction ; 
and  such  a  document  is  necessary  only  for  the  purpose  of  fur- 
nishing the  data  for  the  docketing  of  the  case,  or  to  show 
the  trial  court  what  was  in  issue  in  order  that  it  may  intelli- 
gently submit  the  issues  and  render  judgment  for  the  proper 
party.  If  the  case  properly  gets  upon  the  docket,  even  in 
the  absence  of  transcript,  and  vrithout  the  payment  of  the 
docket  fee,  appellee  cannot  have  the  appeal  dismissed  or  the 
judgment  or  award  affirmed  under  the  statutes  relied  upon. 

Assuming  that  the  court  acquired  jurisdiction  by  the 
service  of  notice  of  appeal,  the  only  object  in  docketing  the 
case  is  to  prevent  delay  and  to  secure  a  trial  in  r^ular 
order.  A  transcript  is  not  really  required  until  the  case  is 
reached  for  trial.  This  has  been  the  uniform  holding  of  this 
court.  Robertson  v.  R.  R.,  27  Iowa,  245 ;  B<mk  v.  GUy,  118 
Iowa,  84;  GUy  v.  Loan  Go.,  122  Iowa,  629;  GUy  v.  R.  B. 
Go.,  120  Iowa,  259;  Yasey  v.  Parker,  118  Iowa,  615. 

This  being  true,  if  the  case  was  docketed  without  the 
payment  of  the  fee,  and  without  a  transcript,  tie  statute  has 
been  complied  with. 

We  are  in  grave  doubt  as  to  whether  or  not  an  entry  of 
a  case  on  the  judge's  calendar,  and  the  carrying  of  entries 
therefrom  into  the  court  records  or  journal,  without  more, 
4.  Docketing  Constitutes  a  docketing  within  the  meaning  of 
fiji^of  the  statute.  Doubtless  the  case  should  be  en- 
waiver.  '  tered  upon  the  appearance  docket  or  the  com- 
bined appearance  and  judgment  docket  and  fee  book.  From 
this  it  goes  in  regular  order  onto  the  judge's  calendar,  and 
under  its  proper  title  in  this  book  the  judge  makes  his  memo- 
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randa,  which  are  finally  journalized  upon  the  regular  court 
records.  Even  if  the  transcript  had  been  filed,  there  was  no 
necessity  for  entering  it  upon  the  appearance  docket,  for  such 
an  entry  was  not  essential  to  its  filing.  There  was  no  entry 
in  the  appearance  docket,  save  in  the  old  equity  case,  until 
just  before  the  September  term,  and  it  was  then  agreed  be- 
tween counsel,  as  we  understand  it,  that  the  entry  therein  of 
the  old  case  should  stand  as  an  entry  of  this  particular  case 
of  Simons  against  the  defendant  railway. 

Moreover,  at  the  March  term,  to  which  the  case  was  ap- 
pealed, both  parties  appeared  by  counsel,  and  agreed  to  a 
date  for  the  trial  of  the  case,  and  afterwards  consented  to  a 
continuance.  These  appearances  were  general,  and  the 
agreements  were  carried  into  the  court  jecords,  so  that  they 
do  not  rest  in  parol.  The  motions  to  dismiss  and  affirm 
were  not  filed  until  more  than  three  days  after  the  first  day 
of  the  second  term  after  the  appeals  were  taken.  Before  the 
motions  were  ruled  upon,  plaintiff  filed  an  affidavit  of  merits, 
made  an  excuse  for  his  not  having  filed  the  transcript,  of- 
fered to  pay  the  docket  fee  and  to  file  a  transcript,  and  did 
actually  file  a  transcript  before  any  ruling  was  made  on  the 
motion  to  dismiss. 

In  view  of  all  facts,  w^  think  there  was  a  clear  waiver 
on  the  part  of  the  defendant  of  a  strict  compliance  on  plain- 
tiff's part  with  the  provisions  of  the  statute  with  reference 
to  the  docketing  of  the  case  and  the  filing  of  the  transcript. 

The  case  was  in  the  district  court  Defendant,  by  its 
coimsel,  recognized  it  as  being  properly  in  that  court,  and  on 
the  judge's  calendar  for  both  the  March  and  the  September 
terms  of  court  Agreed  entries  were  made  in  the  cases  at 
various  times.  The  transcript  was  filed  long  before  it  was 
needed  for  any  purpose  connected  with  the  trial. 

An  arrangement  existed  between  plaintiff's  counsel  and 
the  clerk  of  the  district  court  whereby  credit  was  given  for 
docket  fees  in  cases  in  which  they  were  interested ;  and,  even 
if  there  had  been  no  such  arrangement  or  agreement,  failure 
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to  pay  the  docket  fee  alone  would  not  have  been  ground  for 
the  dismissal  of  the  appeal  Vasey  v.  Parker,  118  Iowa, 
615. 

The  court  having  jurisdiction  of  the  case  and  of  the 
parties,  general  appearance  on  the  part  of  each,  and  agree- 
ments from  time  to  time  as  to  the  disposition  of  the  case, 
which  agreements  were  entered  upon  the  proper  records  of 
the  court,  amounted  to  the  waiver  of  an  entry  of  the  case  upon 
the  appearance  docket.  Robertson  v.  R.  R.  Co.,  27  Iowa, 
245 ;  Squires  v.  MUlett,  31  Iowa,  169 ;  Bacon  v.  Black,  38 
Iowa,  162 ;  Waldron  v.  Waldron,  15  Sup.  Ct.  383,  39  L.  Ed. 
453;  In  re  Brady,  70  Minn.  437  (73  N.  W.  Rep.  145.) 
The  following  cases  involving  kindred  statutes  also  give  sup- 
port to  our  conclusions:  Mobile  v.  Dale,  61  Miss.  206; 
Hinterminster  v.  Brady,  70  Minn.  437,  (73  N.  W.  Rep. 
145) ;  Waldron  v.  Waldron,  156  U.  S.  361  (15  Sup.  Ct 
383,  39  L.  Ed.  453) ;  McCombs  v.  Johnson,  47  Mich.  592 
(11  K  W.  Rep.  400) ;  Phillips  v.  Hood,  85  111.  450 ;  FoiUe 
V.  New  Orlea^ns,  20  La.  Ann.  22. 

Assuming  that  section  4559  of  the  Code  applies  to  the 
case,  as  defendant  contends,  the  trial  court  had  a  discretion 
in  the  matter  of  setting  aside  such  an  order  as  the  defendant 
requested  upon  proper  and  timely  application  therefor. 
Vested  with  such  discretion,  it  might,  upon  a  proper  show- 
ing, refuse,  under  the  latter  part  of  this  section  to  grant  it. 
Such  being  the  case,  we  should  not  interfere  with  this  dis- 
cretion. Stevenson  v.  Caldwell,  14  Mont.  246.  (36  Pac. 
Rep.  185.) 

IV.     The  points  we  have  just  been  discussing  were 

raised  in  an  answer  filed  by  the  defendant,  which  was  stricken 

on  plaintiffs'  motion.     There  was  no  error  in  this  ruling. 

The  statute  does  not  provide  for  such  a  plead- 

*  striking  from    ing,  and,  even  if  it  did,  the  paper  filed  did  not 

set  forth  facts  showing  want  of  jurisdiction  in 

the  district  court.     But,  if  wrong  in  this,  the  entire  matter 

was  submitted  to  the  court  on  the  motion  to  dismiss  or  affirm, 
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and  was  correctly  decided;  therefore  no  prejudice  resulted. 
City  V.  Investment  Co.,  122  Iowa,  633. 

V.  In  examining  jurors  on  their  voir  dire,  plaintiffs' 
counsel  stated  to  those  first  called  into  the  box  the  amount  of 
the  award  by  the  sheriff's  jury.  This  is  complained  of. 
«.  MiscowDTJCT  OF  Thcrc  is  no  statute  which  prohibits  mention  of 

Srain^*  the  matter;  and  while,  perhaps,  it  was  not  com- 

mendable  m  counsel  to  do  so,  no  cause  for  re- 
versal is  shown.  Moreover,  it  does  not  appear  that  this 
statement  was  made  in  the  presence  of  all  the  jurors,  or  that 
those  to  whom  it  was  made  were  not  excused  during  the  trial. 

The  jury  which  tried  the  case  was  instructed  to  look  to 
the  evidence  for  the  facts,  and  we  must  assume  that  it  tried 
the  same  on  the  evidence  adduced.  It  is  manifest  that  no 
prejudice  resulted  from  the  statemept  Pierce  v.  Brenncm, 
88  Minn.  50   (92  N.  W.  Eep.  509.) 

In  the  cases  relied  upon  by  appellant  the  award  of  the 
jury  was  introduced  in  evidence,  or  otherwise  made  impor- 
tant by  the  trial  court  in  such  a  manner  as  to  show  prejudice. 
Here  counsel  stated,  when  objection  was  made,  that  he  was 
simply  identifying  the  case ;  and  for  this  purpose  the  trial 
court  held  the  statement  proper.  There  was  no  pre  judical 
error  here.  We  are  not  to'  be  understood,  however,  as  ap- 
proving the  practice. 

VI.  Counsel  also  asked  each  of  the  jurors  called  into 
the  box  if  the  finding  of  the  sheriff's  jury  or  of  any  member 
thereof  would  have  any  weight  with  him  as  a  juror  in  the 

case,  or  would  in  any  manner  stand  in  his  way 

dence.  Counsel  stated,  when  objection  was 
made,  that  this  line  of  examination  was  for  the  purpose  of 
advising  his  client  as  to  how  to  exercise  his  peremptory  chal- 
lenges. 

A  wide  latitude  is  necessarily  allowed  counsel  in  exam- 
ining jurors  for  this  purpose,  and  must^  of  necessity,  be  left 
to  the  sound  discretion  of  the  trial  court.     The  exact  situa- 
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tion  cannot  be  reproduced  in  cold  type,  and  many  things 
must  be  taken  into  account  by  the  trial  court  which  cannot 
be  made  of  record  or  considered  here.  Consequently,  our 
rule  has  been  not  to  interfere  in  such  matters  save  where 
there  has  been  a  want  of  good  faith  on  the  part  of  counsel,  or 
a  manifest  abuse  of  discretion  on  the  part  of  the  trial  court 
Foley  V.  Cuddhy  Co.,  119  Iowa,  251,  and  cases  cited, 

No  such  showing  is  made  in  this  record  as  would  justify 
us  in  reversing  the  case  upon  this  ground. 

VII.     Plaintiff  was  permitted,  over  objections  of  the 

defendant,  to  show  what  the  defendant  railway  company  had 

paid  to  others  per  acre  for  rights  of  way  over  their  land. 

The  tracts  were  not  similarly  situated  or  im- 

8.   DAMAGBSrOB  111 

jj°«^or  way:  proved,  the  railway  did  not  cross  them  in  the 
same  way,  and  the  consequential  damages  were 
not  und  could  not  have  been  the  same  in  the  several  instances ; 
and  yet  the  price  paid,  considered  with  reference  to  the  num- 
ber of  acres  taken  in  each  case,  was  offered  as  a  test  whereby 
the  jury  might  fix  the  price  per  acre  to  be  paid  for  plaintiffs' 
land.  In  one  case  the  whole  number  of  acres  in  the  tract  was 
90,  and  the  number  of  acres  taken  6,  leaving  60  acres  on  one 
side  of  the  tract  and  approximately  20  on  the  other.  In  an- 
other there  were  680  acres  in  the  tract,  and  the  right  of  way 
took  out  nearly  15.  The  witness  who  gave  evidence  as  to  the 
price  per  acre  paid  for  the  land  testified  that  he  included  all 
damages  done  to  the  entire  farm.  In  another  case  the  farm 
consisted  of  240  acres,  and  the  railway  took  27.  The  rail- 
way ran  diagonally  through  this  tract,  leaving  land  on  either 
side  thereof,  and  the  price  paid,  from  which  the  witness  esti- 
mated the  sum  per  acre,  included  all  damages  done  the  entire 
farm.  In  the  instant  case  plaintiff  owned  134  acres,  and 
the  railway  took  33.67  off  from  one  comer  thereof.  There 
was  no  division  of  the  land  by  the  right  of  way,  and  the  con- 
sequential damages  were  not  the  same  as  in  the  other  cases 
referred  to. 

The  overwhelming  weight  of  authority  is  to  the  effect 
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that  such  testimony  as  to  the  amounts  paid  for  other  tracts  is 
inadmissible.  King  v.  B.  B.  Co.,  34  Iowa,  458 ;  Cummins 
V.  B.  B.,  63  Iowa,  397 ;  Peoria  v.  Peoria  B.  B.,  146  HI.  372 
(34  N.  E.  Rep.  550,  21  L.  E.  A.  373) ;  Brvmwich  v.  Mc- 
Laren, 47  Ga.  546;  Presbery  v.  B.  B.,  103  Mass.  1;  Fall 
Biver  v.  City,  110  Mass.  428;  Providence  v.  City  (Mass.), 
29  N.  E.  Eep.  56;  Spokane  v.  Lieudllen,  3  Idaho,  381  (29 
Pac.  Eep.  854) ;  Penn  B.  B.  v.  Ziemer,  124  Pa.  560  (17 
Atl.  Eep.  187)  ;  Laing  v.  B.  B.,  54  N.  J.  Law,  576  (25  Atl. 
Eep.  409,  33  Am.  St.  Eep.  682)  ;  Lyon  v.  B.  B.,  167  111.  527 
(47  K  E.  Eep.  775.) 

Indeed,  there  are  but  two  cases  which  seem  to  hold  to 
the  contrary.  They  are  Wyman  v.  Company,  13  Mete  316, 
which  is  fully  explained  and  limited  in  the  Presbery  Case, 
supra,  and  Langdon  v.  New  Yorjc  (N.  T.),  31  N.  E.  Eep.  98. 
But  the  latter  was  not  a  condemnation  case.  In  New  York 
the  rule  in  such  cases  is  in  accord  with  that  in  other  States. 
See  In  re  Thompson,  14  L.  E.  A.  52,  127  K  Y.  463,  28 
N.  E.  Eep.  389. 

There  are  many  reasons  which  jnight  be  advanced  in 
support  of  this  almost,  if  not  quite,  universal  rule.  In  the 
first  place,  such  sales  are  almost  always  in  the  nature  of  a 
compromise.  The  landowner,  on  the  one  side,  may  force  a 
sale ;  and  the  railway  company,  on  the  other,  must  have  the 
land,  even  though  it  costs  more  than  its  value.  Again,  the 
.  circumstances  and  surroundings  are  necessarily  dissimilar, 
and  the  amount  paid  is  not  only  the  value  of  the  land  actually 
taken,  but  also  the  damages  done  to  the  entire  tract,  depend- 
ing upon  the  exigencies  of  the  location  of  the  right  of  way, 
the  number  of  acres  in  the  estate,  and  other  facts  peculiar  to 
the  particular  case.  All  incidental  damages  are  included, 
and  these,  of  course,  should  not  be  taken  into  accoimt  in 
fixing  the  acreage  value  in  the  market.  Evidence  as  to  dam- 
ages paid  in  one  case  would  certainly  not  be  admissible  in 
order  to  determine  the  damages  done  in  another ;  and  yet  this 
is  what  appellee  is  contending  for  here  when  the  matter  is 


Digitized  by  VjOOQIC 


152  Simons  v.  Ry.  Co,  [128  Iowa 

reduced  to  its  final  analysis.  Such  testimony  does  not,  after 
all,  go  to  the  market  value  of  the  land,  except  incidentally, 
and  it  is  not  a  reasonable  or  fair  test  of  market  value.  We 
need  not  further  elaborate  this  point  Suffice  it  to  say  that 
both  reason  and  authority  support  appellant's  contention. 
The  evidence  should  not  have  been  received,  and  its  introduc- 
tion was  Manifestly  prejudicial. 

VIII.  The  defendant  vcon  tern  plated  the  construction  of 
an  overhead  bridge  crossing  a  highway  which  ran  along  one 
side  of  plaintiffs  land.  This  was  for  the  purpose  of  getting 
over  another  railway  track.  Plaintiff  was  per- 
mitted over  defendant's  objections  to  testify 
that  access  to  the  town  of  Carroll  was  interfered  with  by  this 
overhead  bridge.  Other  witnesses  testified  that  in  estimat- 
ing plaintiffs  damages  they  took  ipto  account  thi?  overhead 
structure,  because  it  made  the  highway  dangerous,  and  would 
frighten  teams.  This  evidence  was  clearly  inadmissible. 
Fleming  v.  R.  R.,  34  Iowa,  353;  Oear  v.  R.  R.,  43  Iowa, 
83 ;  Waits  v.  R.  R.,  39  W.  Va.,  403  (19  S.  E.  Rep.  521,  23 
L.  R.  A.  674,  45  Am.  St.  Rep.  894.) 

It  is  contended  by  appellee  that  the  trial  court  cured  this 
error  in  an  instruction  in  which  it  told  the  jury  ttat  plaintiff 
could  not  recover  for  any  inconvenience  which  affected  the 
public  generally,  as  well  as  the  owner,  and  that  being  obliged 
to  drive  under  the  overhead  crossing  was  such  an  inconven- 
ience. We  doubt  if  this  sufficiently  cured  the  error  in  the 
admission  of  the  testimony ;  for  it  did  not  cover  all  the  mat- 
ters to  which  the  witnesses  had  referred  —  for  instance,  the 
frightening  of  teams.  Enough  has  been  said  to  indicate  that 
upon  a  retrial  this  testimony  should  not  be  received. 

IX.  In  the  seventh  instruction  the  trial  court  told  the 
jury  that  it  was  proper  for  them  to  take  into  account  every 
element  of  annoyance  and  disadvantage  resulting  from  the 
10.  Damages:  coustruction  of  the  railroad  which  would  influ- 
instruction.  ^^^  ^^  intending  purchaser  in  making  an  esti- 
mate of  the  market  value  of  plaintiff's  property.     This,  we 
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think,  was  error,  in  that  it  led  the  jurors  into  an  unlimited 
field  of  conjecture  and  speculation.  It  furnishes  no  rule  for 
the  assessment  of  damages  and  gives  no  certain  test  for  as- 
certaining the  market  value.  It  left  the  matter  open  to  the 
caprices  and  whims  of  each  individual  juror.  Jennison  v. 
Gray,  29  Iowa,  537,  lends  support  to  this  view. 

X.  Instruction  No.  17  reads  as  foUows :  "  You  are  in- 
structed that  witnesses  who  are  engaged  in  farming  in  the 
neighborhood  of  the  land  in  dispute,  and  who  are  farmers 
11.  Instruc-  by  occupation,  is  a  question  which  you  may  con- 
evidcncc  sidcr,  and  whether  they  have  a  better  oppor- 
tunity, from  their  occupation,  of  estimating  the  injury  and 
inconvenience  occasioned  to  his  farm  by  the  construction  of 
this  road  than  men  engaged  in  other  occupations,  is  for  you 
to  consider."  Unfortunately  for  this  instruction,  most,  if 
not  all,  of  plaintiffs  witnesses  were  farmers  living  near  the 
land,  and  few,  if  any,  of  the  defendant's  were  of  that  occu- 
pation. That  it  is  error  for  a  court  to  thus  single  out  a 
class  of  witnesses  or  of  testimony,  and  give  the  jury  an 
opportunity  to  magnify  its  or  their  importance,  is  funda- 
mental. Sever  i;,  Spangler,  93  Iowa,  576 ;  Carroll  v.  R.  R. 
(Iowa),  84  K  W.  Rep.  1035. 

The  instruction  should  not  have  been  given.  There- 
under a  jury  might  very  well  have  felt  justified  in  giving 
more  weight  to  the  testimony  of  a  farmer  as  to  values,  simply 
because  of  his  occupation  or  residence,  than  to  that  of  another 
witness  not  of  that  occupation,  although  the  latter  may  have 
had  more  or  better  knowledge  of  the  subject  than  the  former. 
It  18  always  dangerous  to  give  such  instructions,  and  that  in 
this  case  it  may  have  been  exceedingly  prejudicial  to  the  de- 
fendant is  not  open  to  debate. 

For  the  errors  pointed  out,  the  judgment  must  be  and 
it  is  reversed. 
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Veba  Chambebs,  Appellee^  v.  Adams  Ezpbess  Compaitt, 

Appellant 

Intoxicating  liquors:  c  o.  d.  sales:  liabiuty  of  express  com- 
pany. The  transportation  and  delivery  of  a  C.  O.  D.  package 
of  liquor  by  an  express  company  does  not  render  the  com- 
pany liable  for  damages  resulting  from  the  use  thereof. 

Appeal  from  Fremont  District  Court. —  Hon.  W.  R. 
<5eeen,  Judge. 

Wednesday,  Apbil  12,  1905. 
C.  J.  Oreen  and  William  Eaton,  for  appellant 
W.  E.  Mitchell,  for  appellee. 

Pes  Cubiam. —  Plaintiff  seeks  to  recover  damages 
from  the  defendant  because  of  alleged  unlawful  sale  of  in- 
toxicating liquors  to  her  husband.  The  proof  offered  to 
establish  the  alleged  sales  tended  to  show  that  the  defend-* 
ant  was  a  common  carrier,  and  as  such  transported  the 
liquors  in  question  from  dealers  in  the  State  of  Nebraska, 
and  delivered  the  same  to  plaintiff^s  husband  in  this  State 
upon  payment  by  him  of  the  bill  of  charges,  accompanying 
the  shipment  In  other  words,  the  transactions  were  what 
is  commonly  known  as  "  C.  O.  D.^'  sales  of  intoxicants 
by  nonresident  dealers  to  resident  purchasers,  and  carried 
into  effect  through  the  agency  of  the  common  carrier.  Un- 
der the  holding  of  the  Supreme  Court  of  the  United  States 
in  the  recent  case  of  Adctms  Express  Com/paaty  v.  Iowa,  25 
Sup.  Ct.  185,  49  L.  Ed. — j  the  State  is  powerless  to  protect 
itself  or  enforce  its  statutes  against  traffic  of  this  nature. 

The  judgment  of  the  district  court  is  therefore  reversed. 
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128    156^ 
McCOBMIGK     HaeVESTING     MaOHINB     Co.     v.     MaBY     Mo-  aw    757| 

CoBMicKy     Appellant,     and     Geobos     B.     Feekins, 
Appellee. 

Appeal:  assignment  qf  error:  affirmance.  Where  a  paper  filed 
in  the  submission  of  a  cause  on  appeal  and  denominated 
"  argument  of  appellant "  contains  no  statement  of  the  grounds 
of  objection  to  the  judgement  or  order  appealed  from,  the 
same  does  not  amount  to  an  assignment  of  error,  and  the 
judgment  of  the  lower  court  will  be  affirmed  on  motion  with- 
out considering  the  merits  of  the  case. 

Apfeal  from  Sac  District  Court. —  Hon.  Z.  A.  Chukch, 

Judge. 

Wednesday,  Apeh.  12,  1905. 

On  the  23d  day  of  October,  1900,  Peter  MeCormick'a 
undivided  one-fifth  interest  in  a  tract  of  land,  of  which  his 
mother  died  seised,  was  sold  to  satisfy  a  judgment  which 
the  plaintiff  had  obtained  against  him  in  1889,  and  a  cer- 
tificate of  sale  issued  accordingly.  Thereafter  Mary  Mc- 
Cormick  began  suit  to  enjoin  the  issuance  of  sheriff's  deed 
on  the  ground  that  she  had  acquired  title  to  Peter^s  interest 
in  the  land  under  deed  dated  March  26,  1900,  but  recorded 
long  after  the  sale.  On  hearing,  the  district  court  dismissed 
her  petition,  and  she  appealed  to  this  court.  McCormicJc  v. 
McCormicJc  Harvesting  Machine  Co.,  120  Iowa,  593. 
After  the  appeal  was  perfected,  and  on  October  22,  1901, 
she  applied  for  an  order  staying  the  issuance  of  a  sheriff's 
deed  and  extending  the  time  of  redemption  until  the  issues 
involved  could  be  determined  by  this  court,  for  that  the 
decree  of  the  district  court  was  erroneous,  and  "for  the 
purpose  of  protecting  her  rights  in  the  matter."  The 
motion  was  sustained,  and  an  order  entered  "  staying 
sheriff's  deed  of  the  land  in  question,  and  extending  time 
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for  redemption  pending  the  appeal."  The  decree  of  the 
district  court  was  affirmed  May  22,  1903,  and  on  the  fol- 
lowing day  this  court,  on  its  own  motion,  entered  an  order 
extending  the  time  of  redemption  for  sixty  days.  A  petition 
for  re-hearing  was  filed  and  overruled.  After  the  decree 
had  been  entered  in  the  district  court,  partition  proceedings 
were  instituted,  and  on  January  16,  1902,  sale  of  the  land 
was  ordered,  and  it  was  directed  that  one-fifth  of  the  pro- 
ceeds, after  payment  of  costs  and  attomey^s  fees,  "  be  de- 
posited with  the  clerk  of  the  court  to  await  the  further  order 
of  the  court  in  the  case  of  Mary  McCormick  v.  McCormick 
Harvester  Machine  Co.  et  aV  When  the  sale  was  made, 
does  not  appear.  Mary  McCormick  seems  to  have  requested 
the  clerk  of  court  to  apply  enough  of  this  to  redeem  the  land 
from  thfe  certificate  of  sale,  and  turn  the  balance  over  to  her, 
which  he  refused  to  do.  Thereupon  this  suit  was  begun 
June  11,  1903,  to  restrain  the  clerk  from  paying  any  part  of 
such  fund  to  Mary  McCormick  or  any  one  other  than  plain- 
tiff. On  July  2d  the  clerk  ascertained  the  amount  required 
to  redeem,  and  she  paid  it  into  his  hands  for  that  purpose, 
and  it  has  remained  there  siiice.  On  July  20,  1903,  the  Mc- 
Cormick Harvesting  Company  moved  that  the  last  order 
of  this  court  extending  the  time  of  redemption  be  expunged 
from  the  record,  and  on  the  23d  day  of  October  following 
the  motion  was  sustained.  A  few  days  later  a  motion  by 
Mary  McCormick  to  set  the  last  order  aside  was  overruled. 
Upon  this  state  of  facts,  the  district  court  held  the  attempt 
of  Mary  McCormick  to  redeem  ineffectual,  and  ordered  the 
clerk  to  pay  the  entire  fund  in  his  hands  to  the  plaintiff. 
The  defendant  appeals. —  Affirmed. 

Charles   D.    Ooldsmith   and    George    W.    Bowen,   for 
appellant. 

Healy  Bros.  &  Kelleher,  for  appellee. 
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Peb  Curiam. —  Several  doubtful  questions  appear  in 
the  record  before  us,  but,  for  some  reason,  counsel  for  ap- 
pellant has  omitted  to  argue  any  of  them.  The  paper  en- 
titled "  Argument  of  Appellant "  consists  of  an  incomplete 
statement  of  facts  which  are  said  to  "  present  the  single 
issue  raised  in  the  court  below : 

'*  Did  the  order  of  the  Supreme  Court  of  Iowa,  made 
on  the  22d  day  of  October,  1901,  have  the  force  and  effect 
of  giving  Mary  McCormick  the  right  to  redeem  during  the 
time  her  appeal  was  pending  in  that  court  ? " 
—  and  continues: 

"  Judgment  Appealed  From. 

"The  court  below  decided  that  the  order  of  the  Su- 
preme Court  was  made  without  jurisdiction  and  void,  and 
that  Mary  McCormick's  time  of  redemption  was  not  ex- 
tended thereby,  and  that  redemption  had  not  been  made 
in  time,  and  ordered  the  full  amount  of  the  money  in  the 
clerk's  hands  turned  over  to  plaintiff. 

"  The  appellant  relies  upon  this  error,  and  it  is  sub- 
mitted, upon  the 

Authority 
of  the  orders  made  in  the  case  of  McCorrmch  v,  McCormick 
Harvesting  Machine   Co.,  120   Iowa,   593,  that  the  judg- 
ment of  the  court  below  should  be  reversed.*' 

This  is  all  of  it,  save  the  attome/s  signature.  It 
seems  unnecessary  to  say  that  this  is  not  an  argument.  No 
reason  is  suggested  for  denominating  the  ruling  of  the 
district  court  an  error,  and.  this  alone  was  not  sufficient. 
The  decision  of  the  nisi  prius  court  is  presumed  to  have 
been  correct,  and  more  than  the  mere  assurance  of  the  liti- 
gant that  an  error  has  been  committed  is  exacted,  before  he 
18  entitled  to  further  hearing.  An  elaborate  argument  is 
not  essential,  but  every  person  invoking  the  jurisdiction  of 
this  court  must  state  the  grounds  of  his  objection  to  the 
judgment  op  order  appealed  from.  This  rule  has  long 
obtained,  and  is  of  universal  application.     8iUz  v.  Hawk- 
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eye  Ins.  Co.,  71  Iowa,  710;  Neimeyer  v.  Weyerhauser, 
95  Iowa,  497 ;  City  of  Ottumwa  v.  Hodge,  112  Iowa,  430 ; 
Hoyt  V.  Railway,  117  Iowa,  296 ;  Thomas  v.  Hecker  (Iowa, 
90  N.  W.  598 ;  Riardan  v.  Ouggerty,  74  Iowa,  688 ;  2  Cyc. 
1016. 

Moreover,  rule  54  requires  that  "  the  brief  shall  con- 
tain, under  a  separate  heading  of  each  error  relied  on, 
separately  numbered  propositions  or  points,  stated  concisely 
and  without  argument  or  elaboration,  together  with  the 
authorities  relied  on  in  support  of  them.  ...  No  al- 
leged error  or  point,  not  contained  in  this  statement  of 
points,  shall  be  raised  afterwards,  either  by  reply  brief  or 
in  oral  or  printed  argument"  *'  (56)  The  briefs  of  any 
party  may  be  followed  by  an  argument  in  support  of  such 
briefs,  which  shall  be  distinct  therefrom  but  shall  be  bound 
with  the  same.  The  argument  shall  be  confined  to  dis- 
cussion and  elaboration  of  the  points  contained  in  the 
briefs  in  the  order  stated."  When  the  reasons  for  appel- 
lant's contention  appear  in  the  points  or  propositions  con- 
tained in  his  brief,  subsequent  elaboration  by  way  of  argu- 
ment is  optional,  but  both  cannot  be  omitted.  The  paper 
filed  contains  neither  points,  propositions,  nor  argument; 
and,  because  of  the  omission,  the  appellee's  demand  on  this 
ground  that  the  order  of  the  district  court  be  affirmed, 
without  considering  the  merits  must  be,  and  is,  sustained. — 
Afp,rraed. 


Gboege  M.  Stettble,  Appellee,  v.  The  Buelingtoit,  Cbdab 
Rapids  &  Noethern  Railway  Company,  Appellant. 

Railroads:  negligence:  vice  PRiNaPAL:  evidence.  In  an  action 
1  by  an  employe  against  a  railway  company  for  injury  received 
while  switching  cars,  the  evidence  is  held  to  support  a  finding 
that  the  relation  of  a  brakeman  to  the  work  of  switching  was 
that  of  a  vice  principal  for  whose  negligence  the  company  was 
liable. 

Negligence:    evidence.    Under  the  evidence  a  finding  of  negligence 
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2  on  the  part  of  one  in  charge  of  the  work  of  switching  cars, 
resulting  in  injury  to  an  employe,  was  warranted. 

Same.    Evidence  reviewed  and  held  to  suppdrt  a  finding  that  the 

3  injury  to  plaintiff,  while  engaged  in  switching  cars,  was  the  re- 
sult of  negligence  on  the  part  of  a  brakeman  in  charge  of  the 
work  and  not  that  of  the  plaintiff  in  attempting  to  catch  a  mov- 
ing car. 

Negligence  Defined:    instruction.    Negligence  may  be  imputed  in 

4  connection  with  acts  of  omission  or  commission  and  such  is 
held  to  be  the  thought  conveyed  by  the  reading  to  the  jury  of 
the  court's  charge  in  the  instant  case,  although  in  the  printed 
record  the  punctuation  is  such  as  to  possibly  exclude  acts  of 
omission. 

Personal  Injury:    excessive  damages.    A  verdict  for  $12,000  in  favor 

5  of  a  brakeman,  27  years  of  age,  earning  $60  to  $70  -per  month, 
for  an  injury  resulting  in  a  loss  of  the  left  arm,  is  held  exces- 
sive and  is  reduced  to  $7,500. 

Appeal  from  Tama  District  Court. —  Hon.  Obbd  Caswbul, 

Judge. 

Wednesday,  Apeil  12,  1905. 

Action  for  damages  for  a  personal  injury..  In  the 
main  the  facte  are  not  involved  in  controversy.  At  the  time 
of  his  accident  and  injury  plaintiff  was  in  the  employ  of  de- 
fendant as  a  freight  brakeman.  The  accident  occurred  in 
the  yards  of  the  defendant  at  Muscatine,  and  while  the  train 
crew  to  which  plaintiff  belonged  was  engaged  in  switching  to 
make  up  a  train  destined  for  Cedar  Rapids.  The  train  crew 
consisted  of  a  conductor,  the  engineer  and  fireman  in  charge 
of  the  engine,  and  two  brakemen  —  one  Moore,  and  plaintiff. 
Hie  conductor  was  temporarily  absent  at  the  time,  and  the 
switching  was  being  done  by  the  engine  crew  and  the  two 
brakemen.  The  main  line  of  the  track  runs  nearly  north  and 
south,  with  a  side  track  on  the  west.  The  latter  connects 
with  the  main  line  in  the  usual  manner  by  a  switch.  The 
rails  of  the  side  track  diverge  from  the  main  track  until  a 
point  is  reached  where  passing  cars  will  clear  each  other,  and 
then  run  parallel  with  the  main  track.     The  switch  was  con-. 
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trolled  from  a  stand  located  immediately  adjacent  to  and  on 
the  west  side  of  the  track.  At  the  time  the  engine  was  headed 
north,  and  had  been  backed  in  upon  the  side  track,  and  there 
coupled  to  four  freight  cars.  It  then  pulled  north  past  the 
switch,  and  upon  the  main  line,  stopping  so  that  the  l-ear  car 
was  some  two  car  lengths  north  of  the  switch.  As  the  cars 
were  being  pulled  past  the  switch,  plaintiff  went  to  the  switch 
stand,  turned  the  lever  so  as  to  disconnect  from  the  side  track 
and  leave  the  main  line  free  for  passage.  Moore,  who  had 
passed  on  *with  the  cars,  then  uncoupled  the  two  rear  cars, 
when  the  engine  was  backed  down,  making  a  "  kick  "  as  it  is 
called ;  that  is,  making  a  quick  backward  movement  and  then 
stopping,  the  momentum  being  sufficient  to  run  the  uncoupled 
cars  down  upon  the  main  line  past  the  switch.  As  such  cars 
passed  over  the  switch,  plaintiff  at  once  turned  or  threw  the 
lever,  thereby  again  making  connection  with  the  side  track. 
As  the  engine  stopped,  the  rear  car,  still  attached  thereto,  was 
between  one  and  two  car  lengths  north  of  the  switch. 

When  the  switch  had  been  turned  by  plaintiff,  Moore, 
who  had  remained  with  the  cars  still  attached  to  the  engine, 
at  once  uncouJ)led  the  rear  car,  and  in  response  to  his  signal 
the  engineer  made  a  kick  to  run  the  car  back  in  upon  the  side 
track.  It  appeared  from  the  testimony  of  Moore  given  on 
the  trial  that  as  he  cut  the  car  off  and  it  started  back  he 
glanced  down  tlie  track  and  realized  it  was  likely  that  such 
car  would  collide  with  the  cars  on  the  main  track.  He  at 
once  called  to  plaintiff  to  catch  the  car,  which  we  understand 
to  mean  to  go  upon  it,  and  by  means  of  the  brake  operated 
from  the  top  control  the  movement  thereof.  In  response  to 
such  call,  plaintiff  at  once  stepped  over  and  met  the  car. 
The  car  was  provided  with  an  end  ladder,  the  same  being 
close  to  the  side  to  the  west,  and  this  plaintiff  took  hold  of, 
and  proceeded  to  climb  to  the  top.  The  two  cars  that  were 
sent  down  the  main  track  had  not  in  fact  proceeded  quite  far 
enough  to  clear  a  car  passing  in  upon  the  side  track,  and  as 
plaintiff  got  upon  the  car  the  comer  thereof  struck  the  comer 
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of  the  north  car  standing  on  the  main  line,  the  impact  causing 
him  to  lose  his  balance  and  to  fall  or  be  thrown  from  the  top 
of  the  car  to  the  ground.  Such  further  facts  as  are  material 
will  be  referred  to  in  the  course  of  the  opinion.  The  case 
was  tried  to  a  jury,  and  from  a  verdict  and  judgment  in  favor 
of  plaintiff  the  defendant  appeals. —  Reversed. 

Carroll  WrigJit,  John  I.  Dille,  and  Willett  &  Willettj 
for  appellant. 

Charles  A,  Clark  £  Son  and  Struble  &  Stiger,  for 
appellee. 

Bishop,  J. —  I.  By  a  motion  to  direct  a  verdict  in  its 
favor,  and  again  by  motion  for  new  trial,  the  defendant  chal- 
lenged the  sufficiency  of  the  evidence  to  make  out  a  case  for 
recovery  on  the  part  of  plaintiff. 

The  gravamen  of  plaintiff's  action  is  negligence  on  the 
part  of  defendant,  to  which  he  did  not  contribute,  and  the 
allegations  of  the  petition  devoted  to  the  subject  may  be 
summed  up  as  follows:  That  defendant  negligently  and 
carelessly  placed  the  two  freight  cars  on  the  main  track,  and 
so  near  to  the  side  track  that  the  car  plaintiff  was  ordered  to 
catch  could  not  pass  along  the  side  track  without  coming  in 
collision  therewith,  the  fact  of  the  position  of  such  cars  being 
unknown  to  plaintiff;  that  defendant  was  further  negligent 
in  throwing  the  car  which  plaintiff  was  ordered  to  catch  in 
upon  the  side  track,  and  moving  such  car  along  the  same 
while  the  cars  placed  upon  the  main  track  remained  thereon 
so  that  said  car  would  collide  therewith ;  that  defendant  and 
its  employes  were  negligent  in  ordering  and  requiring  plaintiff 
to  catch  said  car  while  the  same  was  approaching  a  collision 
with  the  cars  on  the  main  track. 

The  contention  of  appellant  is  that  the  record  fails  to 
disclose  that  the  accident  and  injury  complained  of  was 
proximately  caused  by  negligence  on  its  part;  that,  on  the 
contrary,  the  evidence  makes  it  clear  that  such  accident  was 
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the  direct  result  of  a  failure  on  the  part  of  plaintiff  to  exer- 
cise ordinary  care  and  to  perform  a  known  'duty  imposed 
upon  him. 

In  proceeding  to  determine  the  matter  of  controversy 
thus  presented,  we  may  begin  by  ascertaining  what  were  the 
respective  duties  and  responsibilities  resting  at  the  time  upon 
1.  raileoads:  ^^^  ^wo  men,  Moore  arid  the  plaintiff,  as  far  as 
?fc?.priScipai;  disclosed  by  the  evidence.  And  first  as  to 
«^>  *"^*'  Moore.  We  shall  not  go  to  the  trouble  of  bring- 
ing forward  the  evidence  in  detaiL  It  is  sufficient  to  say 
that,  viewed  in  the  light  most  favorable  to  plaintiff,  as  we  are 
required  to  do,  a  finding  was  warranted  to  the  effect  that 
Moore  was  in  control  of  the  work.  In  point  of  fact,  he  repre- 
sented the  conductor.  He  had  the  switching  list,  from  which 
he  learned  what  cars  were  to  be  taken  into  the  train,  and  the 
position  which  each  thereof  was  to  occupy,  and  it  was  upon 
the  basis  of  such  list  that  the  train  was  being  made  up  by 
him.  It  was  his  duty  to  cut  off  or  uncouple  the  cars  as  re- 
quired, and  it  appears  that  the  engine  crew  acted  solely  in 
response  to  signals  given  by  him.  In  every  material  respect, 
therefore,  his  relation  to  the  work  was  that  of  a  vice  principal, 
and  not  that  simply  of  a  co-employe.  Now,  as  to  plaintiff,  it 
appears  that  his  working  position  was  at  the  rear,  and  it  is 
made  clear  by  the  evidence  that  it  was  his  duty  to  catch  the 
cars  as  they  were  kicked  back  on  the  proper  track,  and  to  see 
that  they  went  into  clear,  and  to  their  proper  places.  In 
addition  to  this,  there  is  support  in  the  evidence  for  the  claim 
as  made  by  plaintiff  that  it  was  his  duty  to  obey  orders 
coming  from  Moore  having  relation  to  the  work  being  done. 

Having  the  situation  in  its  material  aspects  before  us, 
we  may  take  up  the  question  whether  a  finding  of  negligence 
on  the  part  of  defendant  was  warranted.  As  we  think,  the 
8.  nbclicbnce:  situation  admits  of  but  one  answer  to  such  ques- 
^  evidence.  ^Jq^^  gj^j  ^hat  an  affirmative  one.  A  finding 
that  Moore  was  in  authority  amounts  to  a  finding  that  it  was 
his  duty  to  so  order  the  work  as  to  avoid  accidents.     He  was 
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in  control  of  the  engine,  and  he  should  have  seen  to  it  that  the 
cars  sent  down  the  main  line  had  gone  into  the  clear  before  he 
gave  the  signal  to  kick  back  the  third  car.  There  is  no  pre- 
tense that  the  situation  was  not  open  and  visible  to  him,  and 
the  jury  had  warrant  for  finding  that  in  the  matter  of  cutting 
off  the  cars  and  sending  therii  back  he  had  acted  solely  upon 
his  own  motion.  As  to  the  fact  of  the  collision,  then,  it  is 
quite  within  reason  to  conclude  that  the  same  was  the  direct 
result  of  a  want  of  due  care  on  his  part.  Now,  Moore  hav- 
ing, by  his  own  act^  brought  about  a  condition  fraught  with 
danger,  it  is  quite  an  easy  step  to  say  that  he  had  no  right  to 
order  plaintiff,  abruptly  and  without  warning,  into  the  face 
of  the  threatened  danger,  and  thus  leave  him  to  take  the 
chance  of  any  accident  that  might  result  therefrom.  As  the 
jury  may  have  found  that  plaintiff  was  unaware  of  the  dan- 
ger, it  follows  that  a  conclusion  of  negligence  on  the  part  of 
defendant  was  fully  warranted.  The  following  cases  are  in 
point:  Fox  v.  Railvxiy,  86  Iowa,  368;  Strong  v.  Railway, 
94  Iowa,  380 ;  4  Thompson  on  Negligence,  sec.  3814  et  seq. 
We  turn  now  to  the  question,  was  plaintiff  himself  in 
the  exercise  of  due  care?  As  bearing  upon  this  question, 
th^e  additional  facts,  which  the  evidence  tended  to  prove, 
may  be  stated:  The  third  car  was  cut  off  by 
Moore  at  once  upon  the  throwing  of  the  switch 
by  plaintiff,  and  this  was  barely  accomplished  when  the  order 
was  given  to  plaintiff  to  catch  the  coming  car.  Had  plaintiff 
then  looked,  he  could  have  seen  that  the  cars  on  the  main 
track  were  still  moving,  but  he  says  that  he  had  no  time  to 
wait  and  see  if  they  reached  the  clear.  Further,  he  says  that 
he  did  not  have  time  to  ascertain  the  cause  of  the  order  to 
catch  the  car,  either  by  inquiry  or  by  inspection,  as  the  rapid- 
ly moving  car  was  upon  him,  and  he  had  no  alternative  but  to 
obey  such  order.  And  this  the  jury  may  very  well  have  be- 
lieved in  view  of  the  fact  that  the  car  was  but  little,  if  any, 
more  than  its  length  away  when  the  kick  was  made,  and  the 
entire  action  must  have  been  confined  to  but  a  few  seconds  of 
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time.  Conceding,  then,  that  it  was  the  duty  of  plaintiff,  gen- 
erally speaking,  to  see  that  all  ears  went  into  clear  or  to  a 
place  of  safety,  still  out  of  the  situation  here  presented  we 
cannot  say  that  the  jury  was  not  justified  in  finding  that  for 
the  moment  he  was  relieved  of  ^uch  duty,  and  was  called  upon 
to  give  his  entire  attention  to  the  duty  of  catching  the  car  as 
it  moved  down  over  the  switch.  Plaintiff  says  that  he  could 
not  do  two  things  at  once,  and  his  statement  is  not  altogether 
upreasonable.  Now,  as  plaintiff  caught  the  car  and  pro- 
ceeded to  climb  to  the  top,  his  back  was  to  the  south,  and  he 
says  that  before  he  could  turn  around  and  advise  himself  as 
to  the"  situation,  the  collision  came,  and  he  was  thrown  to  the 
ground.     HarJcer  v.  Railway,  88  Iowa,  409. 

The  appellant  railway  contends  with  much  earnestness 
that  the  act  of  plaintiff  in  throwing  the  switch  as  soon  as  the 
main  line  cars  had  passed  over  was,  in  effect,  an  invitation  to 
Moore  to  send  back  the  third  car;  and,  accordingly,  that 
plaintiff  was  negligent  in  that  he  misled  Moore  into  believing 
that  such  third  car  could  be  cut  off  in  safety.  It  is  sufficient 
to  say  that  this  involved  a  question  for  the  jury,  and  very 
properly  they  may  have  concluded  that,  instead  of  being  mis- 
led, Moore's  act  was  purely  the  result  of  his  own  carelessness 
in  failing  to  observe  what  it  was  his  duty  to  observe.  More- 
over, we  cannot  say  that  the  jury  were  not  warranted  in  find- 
ing that  it  was  not  a  proper  act  on  the  part  of  plaintiff  to  at 
once  throw  the  switch,  and  thus  be  ready  for  the  car  when 
Moore,  in  the  exercise  of  due  care,  should  cut  it  off  and  send 
it  back  in  safety. 

Without  any  further  discussion  of  the  facts  appearing  in 
the  record,  we  conclude  that  the  jury  were  warranted  in  find- 
ing the  material  allegations  of  the  petition  to  be  true  in  fact, 
and  therefore  that  the  trial  court  in  such  respect  rightly  re- 
fused to  set  aside  the  verdict. 

II.  Appellant  complains  of  the  giving  of  certain  in- 
structions as  follows :  In  the  ninth  instruction  it  is  said  that 
"  negligence  means  the  failure  to  use  or  exercise  that  degree 
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of  care  which  the  law  requires ;  that  is,  ordinary  care,  or  the 

doing  of  that  which  ordinary  care  and  caution 

wtinbd:  would  dictate   should   not  be  done."     In   the 

instruction.         ^•••x  •  t  >      i    n        ^  i  * 

tenth  instruction  ordinary  care  is  denned,  and  in 
the  eleventh  it  is  said  that  "  contributory  negligence  would 
be  negligence,  as  above  defined,  on  the  part  of  the  plaintiff, 
uniting  with  the  negligence  of  the  defendant,  and  contrib- 
uting to  the  result  and  injury  and  damage  complained  of." 

The  ninth  instruction  is  said  to  be  erroneous  for  that 
but  one  thought  is  presented  thereby,  and  that  is  that  negli- 
gence may  be  imputed  only  in  connection  with  acts  of  com- 
mission. If  the  instruction  is  vulnerable  to  such  criticism,  it 
is  manifest  that,  considered  by  itself,  it  was  unduly  favorable 
to  defendant.  The  contention  for  prejudice,  however,  is 
based  upon  the  language  used  in  the  eleventh  instruction, 
wherein  it  is  said  that  contributory  negligence  is  "  negligence 
as  above  defined,"  etc.  It  is  true  enough  that  negligence  in- 
volves matters  of  omission  as  well  as  commission.  But  we 
think  the  ninth  instruction  is  not  open  to  the  criticism  that 
matters  of  omission  are  thereby  excluded  from  consideration. 
The  fault  of  the  instruction,  as  it  appears  in  the  printed 
record,  is  with  the  punctuation ;  that  is,  the  semicolon  after 
the  word  "  requires  "  and  the  comma  after  the  expression 
"ordinary  care,"  as  it  first  appears,  should  be  transposed. 
The  instruction  would  then  read,  in  substance,  that  negli- 
gence may  consist  of  a  failure  to  use  or  exercise  ordinary 
care,  or  in  the  doing  of  that  which  ordinary  care  dictates 
should  not  be  done.  We  have  no  doubt  but  that  such  was  the 
understanding  intended  to  be,  and  which  was  in  fact,  con- 
veyed to  the  jury  by  the  reading  of  the  instructions. 

Other  instructions  are  complained  of,  and  as  to  each  we 
have  given  due  consideration,  with  the  result  that  we  find  no 
prejudicial  error. 

III.  The  verdict  and  judgment  was  for  the  sum  of 
$12,000,  and  appellant  complains  thereof  as  excessive.  We 
think  the  complaint  is  well  founded.     The  injury  to  plaintiff 
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was  in  the  loss  of  his  left  arm  and  in  the  pain  and  suffering 
5.  pbrsonal        usual  to  ^u  injury  of  that  character.     At  the 

IcMtvI'  **'    ^™®  ^f  ^18  injury  he  was  27  years  of  age. 

damages.  jj^  j^^j  heen  a  hrakeman  about  a  year,  and 
prior  to  that  a  farm  hand.  His  wages  as  a  brakeman  was 
from  $60  to  $75  per  month.  Our  cases  bearing  upon  the 
subject  are  familiar  to  the  profession,  and  we  need  not  go 
over  them. 

From  what  we  have  said  it  is  manifest  that  there  must 
be  a  reversal  on  the  sole  ground  that  the  judgment  is  ex- 
cessive. This,  however,  is  upon  condition  that  plaintiff  may, 
if  he  so  elects,  within  thirty  days  from  and  after  the  filing  of 
this  opinion,  file  a  remittitur  of  all  that  portion  of  the  judg- 
ment over  and  above  the  sum  of  $7,500,  in  which  event  the 
judgment  as  for  such  sum  will  stand  affirmed;  otherwise  it 
will  be  reversed,  and  a  new  trial  ordered. —  Reversed. 


128     lO'i 
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fi38  678|  J osEPHiNB  Talbot  Paekbr  Bbisbin,  Appellant,  V.  Chables 

S.  Huntington  and  Habley  M.  Henxey,  Trustees 
under  the  will  of  James  Monroe  Parker,  deceased; 
Frank  Fraissinet,  now  known  as  and  called  Francis 
Tabmir  Parker,  a  minor;  Paitlinb  Fraissinet, 
guardian  of  said  Frank  Fraissinet;  Alexander  Tulsi 
Parker,  a  minor,  and  Walter  A.  Hansen,  his  guard- 
ian. 

Marriage  contract:    evidence.  The  evidence  in  an  action  to  con- 

1  strue  a  will  is  reviewed  and  held  insufficient  to  establish  a 
marriage  contract  under  the  law  of  Nebraska  defining  marriage. 

Recognition  of  illegitimate  child:    evidence.    On  the  question  of 

2  whether  a  putative  father  recognized  his  illegitimate  child,  the 
evidence  is  reviewed  and  held  insufficient  to  establish  recogni- 
tion. 

Wills:    CONSTRUCTION  OF  "LAWFUL  ISSUE."    The  term  "lawful  issue" 

3  as  used  in  a  will  should  be  construed  according  to  the  inten- 
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tion  of  the  testator  as  gathered  from  the  language  of  the  will 
and  such  extrinsic  facts  as  may  properly  be  considered,  and 
while  generally  it  may  mean  "heirs  of  the  body  or  lineal 
descendants"  it  may  be  used  in  a  restricted  sense.  In  con- 
struing the  will  in  question  "lawful  issue"  is  held  to  be 
synonymous  with  "child"  and  to  apply  only  to  such  as  arc 
born  in  lawful  wedlock. 

Bastards:  effect  of  recognition:  lawful  issue.  Code  section 
4  3385  which  provides  that  an  illegitimate  child  which  has  been 
recognized  in  writing  by  the  father  as  his  child  shall  inherit 
from  him,  is  a  statute  of  descent  only  and  does  not  legitimate 
the  child  so  that  he  may  take  under  a  will  giving  property  to 
his  father  and  his  "lawful  issue,"  which  is  construed  to  mean 
lawful  children. 

Appeal  from  Scott  District  Covrt. —  Hon.  P.  B.  Wolfe. 

Judge. 

Wednesday,  Apeil  12,  1905. 

Action  to  construe  a  will.    Both  parties  appeal  —  that . 
of  plaintiff  being  first  perfected. —  Reversed. 

Lane  £  Waterman,  for  appellant. 

Hamilton  &  Maxwell,  Chamberlain  £  Petersen,  and 
Cook  &  Dodge,  for  appellees. 

Ladd,  J. —  J.  Monroe  Parker  departed  this  life  in 
1892,  leaving,  him  surviving,  three  children.  One  of  these 
died  unmarried  and  without  issue  shortly  after  the  father, 
and  by  the  terms  of  the  latter's  will  his  interest  in  the  estate 
passed  to  the  other  two,  William  Frederick  Parker  and  the 
plaintiff.  William  Frederick  died  in  1902,  und  the  impor- 
tant questions  involved  are  whether  he  was  ever  married, 
and,  if  not,  whether  the  defendants  Francis  Tadmir  Parker 
and  Alexander  Tulsi  Parker,  or  either  of  them,  are  entitled 
to  one-half  of  the  income  derived  from  the  estate  of  J. 
Monroe  Parker.  His  will  is  somewhat  lengthy,  and  only 
those  portions  directly  involved  need  be  set  out.     By  the 
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tenth  clause  the  testator  gave  and  devised  to  three  trustees, 
and  "  to  their  successors  in  the  trust  here  created,  in  trust 
for  the  uses  and  purposes  hereinafter  specified,"  numerous 
tracts  of  land  in  Iowa  and  Nebraska,  and  directed  that  they 
manage  the  same  and  lease  the  several  parcels  for  terms  not 
exceeding  five  years  at  any  one  time,  or  for  longer  periods 
upon  the  written  consent  of  the  cestuis  que  trust  or  their 
guardians,  and  that  after  the  payment  of  taxes,  insurance, 
and  other  necessary  expenses,  and  certain  charges  thereon, 
the  remainder  of  the  net  income  to  be  paid  by  the  trustees  to 
his  three  children,  "  share  and  share  alike,  as  long  as  they 
may  live."  The  trust  is  to  continue  as  long  as  any  of  his 
children  live,  and  then  terminate. 

If  any  one  of  my  said  three  children  should  die,  not 
leaving  lawful  issue  surviving,  the  share  of  the  income  which 
would  go  to  such  child,  shall  go  to  the  surviving  child  or 
children,  share  and  share  alike.  But  if  any  one  of  said 
children  should  die,  leaving  lawful  issue,  then  the  child  or 
children  so  surviving  shall  take  the  share  of  the  income 
which  the  father  or  mother  would  have  taken  had  he  or  she 
survived,  including  the  share  which  would  have  gone  to  the 
said  father  or  mother  by  reason  of  the  death  of  any  one  of 
my  said  children  without  lawful  issue. 

Thereupon  the  said  real  estate  pertaining  to  the  said 
trust,  including  any  accumulations  or  undivided  income 
thereof,  shall  be  taken  and  held  absolutely  in  fee  simple,  by 
the  surviving  lawful  issue  of  my  said  three  children.  The 
undivided  one-third  part  of  said  property,  shall  be  taken 
by  the  lawful  issue  of  each  one  of  my  said  children,  share 
and  share  alike.  If  any  one  child  or  any  children  of  my 
said  children,  shall  have  died  before  the  termination  of  said 
trust,  leaving  lawfully  begotten  children,  or  more  remote 
descendants,  lawfully  begotten,  then  such  children,  grand- 
children or  more  remote  descendants  shall  take  the  share 
which  would  have  been  taken  by  their  parent  had  he  or  she 
survived.  If  any  one  of  my  children  should  die  leaving 
no  children,  grandchildren  or  more  remote  descendants  law- 
fully begotten,  then  the  share  which  would  have  been  taken 
by  such  child,  or  other  descendant,  shall  be  divided  among 
the  children,  grandchildren  or  more  remote  descendants  of 
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my  other  children,  on  the  same  basis  as  hereinbefore  pro- 
vided. 

I.    Whether  these  children,  Francis  Tadmir  and  Alex- 
ander Tulsi,  shall  take  the  share  of  the  income  which  would 
have  gone  to  William,  had  he  lived,  depends  upon  whether 
they  are  to  be  regarded  as  his  lawful  issue.    If 

1.  MAMtlAGB  CON-  *',  ^ 

mact:    cvi-     lie  was  married  to  their  mother  in  1886   or 

dence. 

1887,  as  she  contends,  their  right  to  take  as 
such  is  not  questioned.  But  a  careful  examination  of  the 
evidence  has  convinced  us  that  she  was  never  his  wife. 
These  parties  lived  at  Florence,  Neb.,  and,  under  the  laws 
of  that  state,  "  marriage  is  considered  a  civil  contract  to 
which  the  consent  of  parties  capable  of  contracting  is  essen- 
tial." Section  1,  chapter  52,  Statutes  of  Nebraska,  1903. 
No  particular  form  or  ceremony  was  necessary.  All  required 
is  that  the  minds  of  the  parties  met  in  mutual  consent  Uni- 
versity of  Michigan  v,  McGuckin,  64  Neb.  300  (89  N.  W. 
778,  57  L.  R.  A.  917)  ;  McFa/rland  v,  McFarland,  51  Iowa, 
365.  And  this  is  accomplished  if  they  lived  together,  and, 
in  so  doing,  intend  to  sustain  the  relation  of  husband  and 
wife.  Eaton  v,  Eaton,  66  Neb.  676  (92  N.  W.  995,  60  L. 
R.  A.  605).  But  neither  such  intention  nor  consent  can  be 
inferred  from  cohabitation  alone.  Grimm's  Appeal,  131  Pa. 
199  (18  Atl.  1061,  6  L.  R  A.  717,  17  Am.  St,  Rep.  796)  ; 
McKerma  v,  McKenna,  180  111.  577,  584  (54  N.  E.  641). 
"  Consensus  non  concvbitus  forcit  matrimordimi/'  is  an  an- 
cient but  generally  accepted  maxim. 

Aside  from  cohabitation,  the  acts  of  the  parties  usually 
resorted  to  for  proof  of  the  status  are  singularly  wanting  in 
this  case.  They  were  never  reputed  among  their  acquaint- 
ances as  married;  never  treated  each  other  as  husband  and 
wife,  nor  spoke  of  each  other  as  such  in  the  presence  of 
others;  did  not  give  the  father^s  name  to  the  offspring  until 
shortly  before  his  death;  and,  though  affectionate  to  the 
elder,  he  appears  never  to  have  referred  to  him  as  a  son 
until  about  eleven  years  of  age.     True,  Mrs.  Fraissinet  tes- 
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tied  that  she  had  been  secretly  "married  to  deceased  in  1886 
or  1887,  but  their  conduct  up  to  the  time  of  his  death,  in 
1902,  completely  refutes  her  claim.  She  worked  at  his  house 
as  a  servant  considerable  of  the  time  for  several  years,  and 
in  1886  engaged  to  serve  as  his  housekeeper  at  a  weekly 
wage  of  $4.  Parker's  books  indicate  that  she  continued  in 
this  relation  until  his  death.  He  was  scrupulous  in  credit- 
ing her  with  wages,  and  charging  her  with  all  money  paid 
or  time  lost,  to  the  last.  According  to  her  story,  she  had 
become  engaged  to  marry  one  Wendt,  and,  shortly  after  her 
return  to  Parker's  house,  induced  him  to  allow  the  ceremony 
to  be  celebrated  there.  Not  until  the  wedding  guests  had 
been  invited  was  Parker's  wooing  said  to  have  been  begun. 
Two  or  three  days  sufficed,  and  Wendt  was  bidden  to  stay 
away,  for  she  had  agreed  to  take  Parker  in  his  stead.  The 
guests  came.  The  feast  was  served.  If  the  groom  was  pres- 
ent, no  one  knew  it,  and  no  one  was  curious  enough  to  in- 
quire. There  was  no  need  of  ceremony,  and  he  did  not 
believe  in  any,  so  she  was  informed,  and  the|y  retired  to- 
gether. Francis  Tadmir  was  bom  in  1888,  but  was  known 
until  1901  as  Frank  Fraissinet  She  continued  as  Pauline 
Fraissinet,  and  was  never  introduced  as  his  vdfe,  did  not  sit 
at  his  table  —  at  least,  when  guests  were  present  —  and 
occupied  a  separate  room.  She  never  accompanied  him  in 
his  travels  or  to  entertainments.  Possibly  they  were  at  the 
World's  Columbian  Exposition  in  1893  together,  but,  if  so, 
they  traveled  apart  both  ways.  To  no  one  did  she  ever  rep- 
resent herself  other  than  Parker's  employe,  and  as  such  she 
was  treated  by  those  at  the  house,  whether  guests  or  laborers. 
After  1894  she  accepted  a  deed  from  him  in  which  he  de- 
scribed himself  as  single,  and  her  as  Pauline  Fraissinet.  In 
1898,  in  a  deed  to  one  Peterson,  he  again  recited  that  he 
was  unmarried.  And  in  1901,  in  conveying  the  place  where 
he  lived,  the  grantee  is  named  as  "  Francis  Tadmir  Parker, 
known  as  Fraissinet,  son  of  William  Frederick  Parker  and 
Pauline  Fraissinet ;  said  Francis  Tadmir  Parker  being  legit- 
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imate  according  to  the  laws  of  the  State  of  Nebraska."    Hiis 
was  given  to  Francis,  with  instructions  to  have  his  mother 
retain  it  for  him,  which  she  did,  until  the  grantor's  death. 
Even  a  bequest  contained  in  his  will  is  to  "  Pauline  Frais- 
sinet,"  without  intimation  of  a  marital  relation.     The  evi- 
dence is  conclusive,  as  it  seems  to  us,  that  Parker  did  not 
suppose  he  was  married,  and  the  deed  to  Francis  was  mani- 
festly intended  as  a  written  recognition  of  this  boy  as  his 
son.     It  is  inconceivable  that  he  would  have  so  referred  to 
this  woman  or  her  son,  had  she  been  his  wife,  and  he  bom 
in  wedlock.    To  all  this  should  be  added  the  testimonjy  of  a 
credible  witness  of  her  admission,  subsequent  to  his  death, 
that  they  were  never  married.    She  denied  this,  and  further 
explained  that  the  reason  for  keeping  the  marriage  secret 
was  that  Parker  did  not  wish  his  father  to  learn  of  it.     But 
she  does  not  explain  why  the  secret  was  kept  for  ten  years 
after  the  father^s  death.    Was  it  a  matter  of  preference  that 
she  passed  as  William's  mistress,  rather  than  his  wife  ?    Two 
witnesses  testify  to  statements  of  deceased  shortly  before  his 
death  to  the  effect  that  he  was  living  with  Mrs.  Fraissinet 
under  a  common-law  marriage,  but  these  are  so  inconsistent 
with  the  solemn  written  declarations  already  referred  to,  and 
his  entire  course  of  life  up  to  the  very  moment  when  he  is 
said  to  have  made  them,  as  to  seem  utterly  incredible.     It 
has  not  been  our  purpose  to  detail  all  the  circumstances 
found  in  the  record,  but  to  set  out  enough  to  indicate  the 
grounds  upon  which  we  base  our  conclusion.     Though  these 
parties  had  lived  in  the  same  house,  and  doubtless  cohabited, 
they  never  pretended  to  be  husband  and  wife,  did  not  treat 
each  other  as  such,  and  were  never  so  reputed  among  ac- 
quaintances.   They  were  content  even  to  have  their  offspring 
bear  the  mother's  name  as  proof  of  their  meretricious  rela- 
tion.    Thejy  were  never  married,  and  their  children,  when 
bom,  were  illegitimate. 

II.    The  evidence  mentioned  sufficiently  indicates  that 
William  Federick  recognized  Francis   Tadmir  Parker,  in 
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writing,  as  his  son,  prior  to  his  death.     This  is  conceded. 

There  was  no  such  recognition  of  Alexander 

OF  iLLRGiTi-     Tulsi,  and  omission  to  mention  him  in  either 

MATE  child:  ' 

evidence.  ^q  (jeg(j  ^^  Francis  or  the  will  certainly  tends 
to  show  no  recognition  was  contemplated.  It  appears  that, 
when  the  child  was  bom,  William  Frederick  assisted  the 
nurse,  and  later  said  to  an  old  lady  who  called,  "  That's  my 
baby,"  At  another  time,  when  the  mother  chided  the  child 
for  calling  him  "  papa,"  Parker  said,  "  Let  him  call  me 
*  papa  '  if  he  wishes."  At  another  time  he  said  to  one  Ham- 
ilton that  "  the  two  children  bom  under  this  roof  are  mine, 
and  I  am  glad  of  it."  Francis  heard  him  refer  to  his 
brother  as  Alexander  Tulsi  Parker,  and  to  him  he  said, 
"  Take  care  of  your  mother  and  brother."  Aside  from  these 
admissions,  he  paid  little  or  no  attention  to  the  child.  Mani- 
festly, the  evidence  falls  far  short  of  establishing  either  gen- 
eral or  notorious  recognition^  MarJcey  v,  Markey,  108  Iowa, 
373;  McCorkendale  v.  McCorkendale,  111  Iowa,  314;  Duffy 
V.  Duffy,  114  Iowa,  681. 

III.     The  more  troublesome  question  is  whether  the 
language  of  the  will  includes  the  natural  children  of  William 
Frederick  Parker,  when  so  recognized  by  him  as  to  entitle 
3  Wills:   con-    ^^^^^  ^  inherit.     It  will  be  noted  that  only  his 
"Uwfuris°'     "lawful  issue"  are  to  take  the  income.     The 
®"*:"  term  "  issue  "  is  somewhat  ambiguous ;  its  true 

meaning  depending  upon  the  intention  of  the  testator,  to  be 
ascertained  from  the  language  of  the  will,  in  connection  with 
such  extrinsic  circumstances,  if  any,  as  may  properly  be 
considered.  It  may  describe  a  class  of  persons  who  are  to 
take  as  tenants  in  common,  or  who  are  to  take  at  a  definite 
or  fixed  time,  or  it  may  denote  an  indefinite  succession  of 
lineal  descendants,  who  are  to  take  by  inheritance.  Menden- 
hall  V.  Mower,  16  S.  C.  303.  The  word,  when  standing 
alone,  was  formerly  held  to  have  prima  facie  the  same  mean- 
ing as  "  heirs  of  the  body,"  "  lineal  descendants,  indefinite- 
ly," and  was  construed  as  a  word  of  limitation,  and  probably 
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the  weight  of  Authority  is  still  that  way.  Chancellor  Kent 
says,  "  It  may  be  us^d  either  as  a  word  of  purchase  or  limi- 
tation, but  it  is  generally  used  by  the  testator  as  synonymous 
with  *  child  '  or  '  children/  "  4  Commentaries,  278.  And 
Judge  Redfield,  in  his  work  on  Wills  (volume  2,  p.  363), 
takes  the  same  view,  and  favors  breaking  away  from  the 
English  law,  "  redeeming  it  from  a  perversion  under  which 
it  has  long  labored,  and  which  has  already  produced  infinite 
injustice."  This  appeal  does  not  seem  to  have -been  very 
productive  in  the  way  of  results,  though  in  England,  as  well 
as  in  this  country,  there  is  a  strong  tendency  against  the 
broad  construction  approved  in  earlier  cases,  and  slight  indi- 
cations are  seized  upon  as  manifesting  an  intention  on  the 
part  of  the  testator  to  limit  the  meaning  of  the  term.  See 
Pearce  v.  Richard,  18  R.  I.  142  (26  Atl.  38,  19  L.  R  A. 
472,  49  Am.  St.  Rep.  755) ;  Wistar  v.  Scott,  105  Pa.  200 
(51  Am.  Rep.  197) ;  Jackson  v.  Jaclcson,  153  Mass.  374  (26 
N.  E.  1112,  11  L.  R  A.  305,  25  Am.  St,  Rep.  643) ;  Soper 
V.  Brown;  136  N.  Y.  244  (32  K  E.  768,  32  Am.  St.  Rep. 
73)  ;  Thomas  v.  Levering,  73  Md.  451  (21  Atl.  367).  Thus, 
in  Wistor  v.  Scott,  siipra,  the  court  said :  "  The  word  ^  issue,' 
in  a  will,  prima  facie  means  the  same  as  *  heirs  of  the  body,' 
*  lineal  descendants,  indefinitely,'  and  is  to  be  construed  as  a 
word  of  limitation;  but  the  prima  facie  construction  gives 
way  if  there  is  anything  on  the  face  of  the  will  to  show  that 
the  word  was  intended  to  have  a  less  extended  meaning,  and 
to  be  applied  to  children  only,  or,  as  in  this  case,  to  lineal 
descendants  of  a  particular  class,  in  being  at  a  specified 
time."  To  the  same  effect,  see  Palmer  v.  Horn,  84  N.  Y. 
516.  And  so,  where  the  issue  is  to  take  the  share  of  a  de- 
ceased parent,  the  word  is  construed  to  mean  the  children 
of  such  parent  Cochrane  v.  SchneU,  140  N.  Y.  516  (35 
K  E.  971,  978) ;  Madison  v,  Larmon,  170  111.  65  (48  N.  E. 
924,  62  Am.  St.  Rep.  411) ;  King  v.  Savage,  121  Mass.  303, 
306;  Parkhurst  v.  Harrower,  142  Pa.  432  (21  Atl.  826,  24 
Am.  St.  Rep.  507) ;  Fairfield  v.  Bushnell,  32  Beav.  158. 
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And  a  gift  to  a  certain  person  for  life,  and  on  her  death  to 
her  lawful  issue,  will  be  construed  to  mean  to  her  children. 
Palmer  v.  Dwnham,  125  K  Y.  68  (25  N.  E.  1081)  ;  Shatters 
V.  Ladd,  141  Pa.  349  (21  Ati.  393,  397). 

Turning  now  to  the  different  clauses  of  the  will,  it  will 
be  found  that  the  deceased  testator  employed  the  word  in  a 
limited  sense,  as  synonymous  with  children.  Thus  in  the 
first  of.  the  paragraphs  quoted,  "  lawful  issue  of  any  who 
may  die  " .  is  later  referred  to,  in  "  the  child  or  children 
so  surviving  shall  take  the  share  of  the  income  which  the 
father  or  mother  would  have  taken."  In  the  second  para- 
graph quoted  this  meaning  is  emphasized,  for  express  pro- 
vision is  made :  "  If  any  one  child  or  any  children  of  my 
said  children,  shall  have  died  before  the  termination  of  the 
trust  the  share  which  would  have  gone  to  any  of  them  is 
cast  upon  their  children  or  remote  descendants  lawfully  be- 
gotten." It  is  manifest  that  the  word  "  issue  "  was  used  in 
the  portions  of  the  will  quoted  as  synonymous  with  "  chil- 
dren," and  the  language  employed  must  be  construed  the 
same  as  though  he  had  directed  his  bounty  to  be  paid  to  the 
lawful  children  of  William  Frederick  in  being  at  the  time 
of  his  death. 

IV.  The  decisions  are  unanimous  that,  in  the  absence 
of  statutory  provisions  modifying  the  common  law  vnth 
respect  to  illegitimate  children,  the  words  "  issue,"  "  child," 

4.  Bastards:  ^f.  o^  "  children,"  fouud  in  a  will  or  statute, 
nmonf  '^Sw?'  whether  qualified  by  the  word  "  lawful "  or 
fui  issue."       jjQ^  ^j,g  ^Q  ^  construed  as  only  those  who  are 

legitimate,  and,  if  others  are  intended,  this  must  be  deduced 
from  the  language  employed,  without  resort  to  extrinsic 
facts.  Collins  v.  Hoxie,  9  Paige,  Ch.  81 ;  Flora  v.  Anderson 
(C.  C.)  67  Fed.  182;  Gates  v.  SeiheH,  157  Mo.  254  (57 

5.  W.  1065,  80  Am.  St.  Eep.  625) ;  McDonald  v.  By.,  144 
Ind.  459  (43  N.  E.  447,  32  L.  E.  A.  309,  55  Am.  St.  Kep. 
185) ;  Heater  v,  Ywn  AuTcen,  14  N".  J.  Eq.  169.  This  is  on 
the  ground  that  at  the  common  law  a  bastard  child  had  no 
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inheritable  blood,  was  kin  to  no  one,  conld  have  no  ancestor, 
nor  be  an  heir,  and  could  have  no  heirs  save  those  of  his 
own  body.  But  this  rule  has  been  greatly  modified  by  the 
enactment  of  statutes  ameliorating  his  condition,  and  in  dif- 
ferent degrees  conferring  the  rights  of  legitimate  children. 
The  bastard  was  nvUius  filiits  mainly  in  the  matter  of  in- 
heritance. In  many  other  respects  his  status  was  the  same 
as  others.  He  could  not  marry  within  the  levitical  degrees, 
and  was  held  to  be  within  the  act  requiring  the  consent  there- 
to of  parent  or  guardian.  His  settlement  was  that  of  his 
mother.  King  v.  Inhabitants  of  Hodwdj  1  Term  R.  98.  The 
statutes  of  this  State  do  not  purport  to  l^itimate  the  off- 
spring of  parents  bom  out  of  wedlock.  Section  3384  of  the 
Code  provides  that  "  illegitimate  children  inherit  from  their 
mother  and  she  from  them  " ;  and  section  3385,  that  "  they 
shall  inherit  from  the  father  when  the  paternity  is  proven 
during  his  life,  or  they  have  been  recognized  by  him  as  his 
children;  but  such  recognition  must  have  been  general  and 
notorious  or  else  in  writing.  Under  such  circumstances,  if 
the  recognition  has  been  mutual,  the  father  may  inherit  from 
his  illegitimate  children."  These  sections  have  been  liberally 
construed,  and  in  several  decisions  a  natural  child,  when 
duly  recognized  by  the  father,  held,  in  the  matter  of  inherit- 
ance, as  said  in  State  v.  Hastings,  74  Iowa,  574,  to  "  stand 
in  the  same  relation  to  him  as  though  borg  in  lawful  wed- 
lock.'' Milhum  V.  Milhvm,  60  Iowa,  411;  McOuire  v. 
Brown,,  41  Iowa,  650;  Johnson  v.  Bodine,  108  Iowa,  594; 
Alston  V.  Alston,  114  Iowa,  29;  Goulding  v.  Phillips,  124 
Iowa,  496. 

But  these  are  statutes  of  descent  only,  and  do  not  under- 
take to  change  the  status  of  the  bastard.  Yam,  Horn  v.  Van 
Horn,  107  Iowa,  247.  He  is  illegitimate  after  recognition, 
precisely  as  before,  and  inherits  as  such,  and  not  because 
he  has  become  legitimate.  No  duty  is  created  on  the  part 
of  the  putative  father  for  his  support,  nor  the  right  to  his 
custody  or  service  during  minority.     See  Lawson  v.  Scott,  1 
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Yerg.  (Tenn.)  92.  Even  an  agreement  for  his  support, 
executed  by  the  father,  has  been  declared  to  rest  on  a  moral 
obligation  only,  and  not  to  be  enforceable  (Nine  v.  Starr,  8 
Or.  49),  though  such  a  consideration  was  deemed  sufficient 
in  the  early  English  cases  (see  Hargroves  v.  Freeman,  12 
Ga.  342).  According  to  the  case  last  cited,  as  well  as  Smith 
V.  Roohe,  6  C.  B.  N.  S.  223,  the  consideration  for  an  obli- 
gation of  the  father,  executed  to  the  mother,  providing  for 
the  payment  of  certain  sums  for  the  care  and  maintenance 
of  such  a  child,  must  be  found  in  legislative  enactments 
casting  the  burden  of  support  on  the  father.  Even  then  it 
has  been  held  necessary  to  show  a  threat  to  resort  to  such 
statutes.  Mercer  v.  Mercer,  87  Ky.  30  (7  S.  W.  401). 
There  is  nothing  in  the  law  of  this  State  creating  the  liability 
of  the  father,  even  after  statutory  recognition,  for  necessaries 
furnished  an  illegitimate  child.  To  compel  his.  support, 
resort  must  be  had  to  proceedings  in  the  name  of  the  State, 
under  chapter  50,  title  25,  of  the  Code,  and  then  the  judg- 
ment is  based  on  the  child's  illegitimacy.  So  that  the  rights 
of,  and  duties  owing  to,  the  illegitimate,  even  after  statutory 
recognition,  differ  radically  fronv  those  of  a  child  bom  in 
wedlock.  Only  by  the  subsequent  marriage  of  the  parents 
can  an  illegitimate  child  ever  become  legitimate  in  this  State. 
Section  3150,  Code.  When  this  happens,  he  is  just  as  legiti- 
mate, before  the  law,  as  though  actually  bom  in  wedlock. 
Gates  V.  Seibert,  157  Mo.  254  (57  S.  W.  1065,  80  Am.  St. 
Rep.  624)  ;  Carroll  v.  Carroll,  20  Tex.  731 ;  Sheigh  v.  Stri- 
der,  5  Call  (Va.)  439.  This  has  also  been  held  when  the 
child  is  legitimated  by  the  decree  of  court  under  an  act  of 
the  Legislature,  or,  because  of  some  act  of  the  putative 
father,  the  child  is  made  by  the  statute  legitimate.  Mc- 
Kamie  v.  Baskerville,  86  Tenn.  459  (7  S.  W.  194) ;  Blythe 
V.  Ayers,  96  Cal.  532  (31  Pac.  915,  19  L.  R  A.  40).  And 
under  a  statute  providing  that,  where  the  testator  omits  to 
provide  for  any  of  his  children  in  his  will,  the  one  so  omitted 
shall  share  his  estate  as  though  he  had  died  intestate,  the 
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Supreme  Court  of  California  held  that  as  another  statute 
declared  that  "  every  illegitimate  child,  is  in  all  cases,  an  heir 
of  his  mother  and  inherits  her  estate,  in  whole  or  in  part, 
as  the  case  may  be,  idu  the  same  manner  as  if  he  had  been 
bom  in  lawful  wedlock,"  an  illegitimate  daughter  omitted 
from  her  mother^s  will  was  included  in  the  word  "  children," 
and  entitled  to  take  under  the  first-mentioned  statute.  ^5- 
UUe  of  Wardell,  57  Cal.  484.  That  is,  when  placed  in  the 
state  and  condition  of  heir,  and  invested  with  the  character 
and  capacity  of  heir,  all  the  rights,  privileges,  and  legal 
consequences  incident  to  that  relation  were  tacitly  conferred 
on  her.  Swanson  v.  Swnnson,  2  Swan.  446.  See,  also.  Mar- 
shaa  V.  By.,  120  Mo.  Sup.  275  (25  S.  W.  179).  Miller's 
Appeal,  52  Pa.  113,  much  relied  on  by  appellees,  was  based 
on  the  thought  that  the  bastard  had  been  fully  legitimated. 
There  the  testator  in  1811  devised  certain  property  to  his 
wife  for  life,  with  remainder  to  his  daughter  Esther,  and 
directed  that  upon  the  decease  of  the  latter  it  be  disposed  of ♦ 
and  the  proceeds  be  equally  divided  "  between  the  lawful 
issue  of  my  said  daughter  Esther."  She  had  a  natural  child, 
named  Rachel,  who  married  one  Grillortzer;  and  in  1854 
the  General  Assembly  passed  an  act  providing  that  she  "  shall 
have  and  enjoy  all  the  rights  and  privileges  of  a  child  bom 
in  lawful  wedlock  and  shall  be  able  and  capable  in  law  to 
inherit  and  transmit  any  estate  whatever  as  fully  and  com- 
pletely and  to  all  intents  and  purposes  as  if  she  had  been 
bom  in  lawful  wedlock."  She  died  shortly  afterwards,  and 
left  five  children.  Esther  died  in  1865.  The  property  was 
sold,  and  the  contest  was  between  thp  above  children  and  the 
heirs  of  the  testator,  who  contended  that  Esther  did  not  leave 
lawful  issue.  In  deciding  that  Eachel's  children  were  in- 
eluded  in  this  term,  the  court,  in  the  course  of  the  opinion, 
said: 

It  is  evident  that,  if  Rachel  had  survived  her  mother, 
she  would  have  been  lawful  issue,  within  the  meaning  of  the 
will,  because,  though  not  so  by  nature,  she  was  made  so  by 
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the  supreme  legislative  power  of  the  State.  K  the  Legisla- 
ture can  remove  the  taint  of  blood  and  make  it  inheritable, 
they  did  so  in  this  case.  .  .  .  Nor  can  this  be  fairly 
called  making  of  a  new  will  by  Act  of  Assembly  forty  years 
after  the  death  of  the  testator.  He'  must  be  presumed  to 
have  meant  his  words  should  have  their  appropriate  legal 
effect,  and  it  is  the  province  of  the  lawmaking  power  to  de- 
fine what  shall  be  lawful  issue.  .  .  .  The  testator  re- 
ferred himself  to  the  law  for  ascertainment  of  lawful  issue. 

See,  also,  McOvmgle  v.  McKee,  77  Pa.  81  (18  Am. 
Eep.  428).  The  power  of  the  Legislature  to  effect  the  devo- 
lution of  property  by  giving  to  words  a  meaning. different 
than  had  when  made  use  of  by  a  testator  may  well  be  doubted, 
as  this  would  seem  to  substitute  an  intention  other  than  that 
entertained  by  the  testator,  and  allow  the  will  to  speak  as  of 
the  date  of  the  enactment  of  .the  Legislature,  rather  than  as 
of  that  of  his  death. 

On  the  other  point  the  decision  is  based  on  the  construc- 
tion of  the  act  of  the  Legislature  legitimating  Rachel  as 
fully  as  though  bom  in  ^Hawful  wedlock,^  and,  under  all 
the  authorities,  if  this  happened,  there  was  no  interruption 
of  the  line  of  descent  Here  is  the  very  diflSculty  vrfth 
appellees'  case.  It  lacks  the  element  essential  to  constitute 
the  children  of  William  Frederick  "  lawful  issue,''  namely, 
legitimization.  They  may  inherit  if  duly  recognized,  but 
not  as  legitimate  children.  This  distinction  was  pointed  out 
in  Hicks  v.  Smith,  94  Ga.  809  (22  S.  E.  153).  There  the 
testator,  who  died  in  1853,  devised  certain  property  to  his 
daughter  for  life,  and  then  to  her  children.  She  left  two 
sons,  one  of  whom  died  in  1887,  leaving  a  widow  and  daugh- 
ter, and  the  other  in  1894,  without  getting  married.  The 
latter  left  an  illegitimate  son,  who  was  legitimated  by  order 
of  court  in  1892;  and  the  point  of  issue  was  whether  the 
natural  son  came  vrfthin  the  testator's  designation  of  "  child 
or  children  living  at  the  time  of  her  death."  It  would  seem 
that  the  decision  might  very  well  have  been  put  upon  the 
ground  that  these  words  were  made  use  of  by  the  testator 


Digitized  by  VjOOQIC 


April  1905]        Brisbin  v.  Hunxingtow.  179 

in  the  sense  usually  understood  at  the  time  the  will  was 
executed,  as  was  held  in  construing  a  similar  will  in  Z7.  8. 
Trust  Co.  V.  Maxwell,  26  Misc.  Kep.  276  (67  K  Y.  Supp. 
53).  But  it  was  based  on  a  statute  enacted  long  afterwards, 
under  which  the  natural  son  was  legitimated  by  the  superior 
court,  in  the  words  of  such  statute,  declaring  "  said  child 
to  be  legitimate  and  capable  of  inheriting  from  the  father 
in  the  same  manner  as  if  bom  in  lawful  wedlock."  The 
words  following  "  legitimate  "  were  held  to  be  of  limitation, 
and  to  obviate  the  conclusion  that  he  was  entitled  to  take  as 
a  "  child  "  under  the  will  of  his  grandfather.  The  decision 
seems  to  have  been  soniewhat  influenced  by  the  rule  that 
statutes  in  derogation  of  the  common  law  are  to  be  strictly 
construed,  but,  in  any  event,  indicates  the  necessity  of  com- 
plete legitimation  to  warrant  the  inclusion  of  the  bastard  in 
the  words  "  issue,"  *^  child,"  or  "  diildren,"  as  employed  in 
wills  or  deeds  or  statutes. 

In  Lyon  v.  Lyon,  88  Me.  395  (34  Atl..  180),  the  be- 
quest was  to  a  class  designated  as  ^^  my  nephews  and  nieces 
who  shall  be  living  at  the  time  of  my  decease."  The  ques- 
tion involved  was  whether  an  illegitimate  child  of  a  brother 
who  afterwards  married  the  mother  would  come  within  that 
class.  In  that  State,  as  in  this,  the  natural  child  inherits 
as  an  illegitimate,  and  for  this  reason  was  held  not  to  be 
included.  In  Physich's  Esiaie,  2  Brewst  (Pa.)  179,  the 
natural  son  was  made  legitimate  by  an  act  of  the  Legisla- 
ture, and  yet  the  court  declared  the  only  object  was  to  "  give 
to  the  bastard  inheritable  capacity  as  to  the  estates  of  his 
supposed  parents,  and  that,  as  by  the  general  law  he  could 
not  take  as  lineal  heir,  the  property  devised  to  him  was  sub- 
ject to  the  collateral  inheritance  tax."  In  Thompson  v,  Mc- 
Donald, 22  N.  C.  463,  480,  the  act  of  the  Legislature  per- 
mitted, where  a  woman  died  intestate  and  without  legitimate 
children,  *^  those  commonly  called  illegitimate  or  natural 
children "  to  succeed  to  heir  property.  As  such  offspring 
were  neither  declared  the  children  of  the  mother,  nor  authof- 
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ized  to  inherit  generally,  the  court  held  that  a  natural  child 
did  not  come  within  a  devise  to  children.  In  Black  v.  Cart- 
nell,  10  B.  Mon.  (Ky.)  188,  the  testator,  in  eflEect,  devised 
property  to  his  daughter  Catherine,  and  provided  that,  if 
she  died  without  lawful  issue  of  her  body,  it  should  go  to 
his  heirs.  Catherine  left  an  illegitimate  son,  and  the  court 
held  that,  though  a  lawful  heir  of  her  body,  he  was  not  law- 
ful issue  of  her  body,  as  the  latter  was  interpreted  to  mean 
the  descendants  of  the  person,  and  that  the  fact  that  the 
illegitimate  child  may  inherit  from  the  mother  seemed 
'*  hardly  sufficient  ground  for  saying  that  he  is  embraced  in 
the  words  ^  lawful  issue,'  as  he  certainly  would  not  be  in  the 
words  ^  lawful  descendants.'  "  See  Van  Derlyn  v.  Mack 
(Mich.),  100  N.  W.  278,  66  L.  E.  A.  437.  It  is  apparent 
from  these  decisions  that  the  word  ^'  issue  *'  has  a  well- 
settled  meaning  in  law,  and  that  it  does  not  include  illegiti- 
mate offspring,  unless  a  different  intention  appears  from  the 
context.  In  the  will  before  us  the  testator  emphasized  this 
thought  by  prefixing  the  adjective  "  lawful,"  and  this,  in 
view  of  his  knowledge  of  his  son's  course  of  life,  is  signifi- 
cant. Had  he  cared  to  provide  for  the  offspring  of  this 
meretricious  relation,  he  certainly  would  not  have  made  use 
of  language  ordinarily  understood  to  exclude  them  from 
sharing  his  bounty.  We  have  discovered  no  authority  reach- 
ing a  different  conclusion,  and  are  content  with  saying  that 
the  written  recognition  of  Francis  Tadmir  Parker,  while 
conferring  upon  him  the  right  of  inheritance,  did  not  remove 
the  taint  of  illegitimacy,  and,  as  he  is  not  the  "  lawful  issue  " 
of  William  Frederick,  he  is  not  entitled  to  take  the  income 
under  the  will  of  the  testator. 

V.  It  is  not  necessary  to  do  more  at  this  time  than 
determine  to  whom  the  income  of  the  estate  should  be  paid. 
This  seems  to  be  all  that  is  essential  to  the  administration 
of  the  testator's  estate.  Mere  future  contingencies,  which 
may  never  arise,  or  problematical  states  of  fact,  will  not  be 
given  consideration.     The  province  of  courts  is  to  declare 
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rights  only  with  a  view  of  granting  immediate  relief,  and, 
aside  from  directing  that  the  consent  of  the  guardians  of 
these  children  by  the  trustees  need  not  be  obtained  before 
selling  property,  we  express  no  opinion  as  to  who  will  be 
entitled  to  the  estate  upon  the  death  of  plaintiff.  Wahl  v. 
Brewer,  80  Md.  237  (30  Atl.  654) ;  Aitstin  v.  Bailey,  163 
Mass.  270  (39  JST.  E.  1022)  ;  Heald  v.  Heald,  56  Md.  300. 
The  decree  of  the  district  court  was  erroneous,  and  is 
reversed. 


128      181 

A.  C.  Campbell  v.  D.  H.  Pakk,  et  al..  Appellants.  ^^  •  ^ 

Sale   of  corporate  stock:    fraud:    damages.    One  who  has   been 

1  defrauded  by  the  deceit  and  misrepresentations  of  the  owner 
of  corporate  stock  and  thereby  induced  to  purchase  the  same, 
may  recover  damages,  for  the  fraud  without  offering  to  sur- 
render the   stock. 

Principal  and  agent    In  the  sale  of  corporate  stock  through  an 

2  agent,  the  principal  is  charged  with  the  agent's  knowledge 
of  his  own  false  representations  as  to  the  value  of  the  stock. 

Directed   verdict:    review.    In   reviewing .  the    correctness   of   the 

3  court's  ruling  in  directing  a  verdict,  the  appellate  court  may 
consider  such  evidence  as  was  proper  to  go  to  the  jury, 
though  stricken  out  by  the  trial   court. 

Evidence   of   ownership.    In   an   action   on   notes   given   for   cor- 

4  porate  stock,  defendant  pleaded  that  the  stock  was  worth- 
less and  that  the  notes  were  procured  by  false  representations 
as  to  the  condition  of  the  company  and  value  of  the  stock. 
Held,  that  evidence  that  machinery  in  the  company's  plant 
which  wis  represented  to  constitute  part  of  the  corporate 
assets,  did  not  belong  to  it  and  was  taken  away  by  persons 
claiming  to  own  the  same,  was  admissible,  although  the  wit- 
ness did  not  show  actual*  knowledge  of  the  claimed  owner- 
ship by  such  persons. 

Evidence:    value  of  corporate  stock.    One  induced  to  purchase 

5  worthless  corporate  stock  on  false  representations  as  to  its 
value,  may  show  the  insolvency  of  the  corporation  imme- 
diately after  the  purchase,  as  bearing  on  the  value  of  the 
stock  at  the  time  of  the  transaction. 
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Same.    The  manager  of  a  corporation  is  competent  to  testify  as 
6    to  the  solvency  of  the  concern  without  in  the  first  instance 
detailing  the  items  of  fact   on  which  his   general  statement 
is  made. 

Appeal    from    Carroll    District     Court. —  Hon.     S.     M. 
Elwood,  Judge. 

Saturday,  Dece^beb  17,  1904.* 

Action  on  promissory  notes  signed  by  defendant 
D.  H.  Park,  with  E.  C.  Park  as  surety.  The  defendant 
pleaded  that  the  notes  were  procured  by  fraud,  and  were 
without  consideration  and  void;  and  the  defendant  D.  H. 
Park,  by  way  of  counterclaim,  asked  judgment  against 
plaintiff  for  damages  on  account  of  false  and  fraudulent 
representations  made  by  plaintiff  and  relied  on  by  defend- 
ant, whereby  said  Park  was  induced  to  pay  $1,700  in  cash, 
and  execute  the  notes  sued  on,  for  the  purchase  from  plain- 
tiff of  certain  shares  of  stock  in  a  corporation  known  as 
the  Daniels  Foot  Cycle  Company,  which  stock  was  without 
value  and  worthless.  At  the  conclusion  of  defendant's 
testimony,  plaintiff's  motion  for  verdict  in  his  favor  on  the 
notes,  and  against  defendant  D.  H.  Park  upon  his  counter- 
claim, was  sustained,  ai\d  judgment  rendered  accordingly, 
from  which  judgment  defendant  appealed.  As  no  separate 
issue  was  raised  with  reference  to  the  liability  of  E.  C. 
Park,  D. .  H.  Park  will  be  referred  to  as  sole  defendant 
and  appellant. —  Reversed. 

F.  M.  Powers  and  W.  E.  Saul,  for  appellant. 

Salinger  &  Korte,  for  appellee. 

McClain,  J. —  The  allegations  of  defendant's  answer 
made  by  way  of  affirmative  defense,  and  those  made  by  way 

♦  This  case  is  published,  out  of  chronological  order  by  reason  of  an 
application  for  rehearing. 
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of  counterclaim,  are  not  in  any  way  separated  in  the  plead- 
ing; but,  as  plaintiff  interposed  no  objections  on  this 
ground,  and,  by  asking  a  directed  verdict  in  his  favor  on  the 
notes  and  against  defendant  on  his  counterclaim,  he  recog- 
nized the  pleading  as  suflBcient  to  interpose  both  an  affirma- 
tive defense  and  a  counterclaim,  we  shall  consider  the  case 
as  involving  the  two  distinct  issues  of  the  right  of  plaintiff 
to  recover  on  the  notes  as  against  the  defense  of  fraud  and 
want  of  consideration,  and  the  right  of  defendant  to  recover 
damages  for  deceit.  The  evidence  introduced  was  treated 
as  applying  indifferently  to  the  defense  and  the  counter- 
claim, and  properly  so,  for  the  two  issues  involved,  in  com- 
mon, the  elements  of  fraud  on  the  part  of  the  plaintiff  and 
reliance  thereon  to  his  damage  by  defendant. 

The  evidence  for  defendant  tended  to  show  that  he  was 
induced  by  one  Gallund  to  enter  into  negotiations  with 
plaintiff  for  the  purchase  of  thirty-four  shares  of  stock  in 
the  Daniels  Foot  Cycle  Company,  of  which  company  plain- 
tiff was  the  president  and  Gallund  was  the  vice  president; 
that  plaintiff  referred  defendant  to  Gallund  as  plaintiff's 
agent  for  the  purpose  of  negotiating  the  sale  of  the  stock, 
telling  him  that  whatever  arrangements  he  made  ^ith 
Grallund  would  be  satisfactory  to  plaintiff;  that  thereupon 
^  Gallund  made  written  representations  to  the  defendant 
with  reference  to  the  value  of  the  stock  mentioned,  which 
were  that  the  capital  stock  of  the  company  was  $20,000, 
all  paid  up,  and  that  it  had  assets  of  the  value  of  about 
that  amount,  consisting  of  machinery,  raw  material,  and 
manufactured  product,  and  cash  in  treasury,  and  that  its 
liabilities  were  about  $1,000,  a  large  portion  of  which  was 
on  long-time  payments,  and  that  it  had  on  its  books  orders 
for  its  manufactured  products  —  a  so-called  foot  cycle,  or  kind 
of  roller  skate  —  several  hundred  pairs  of  which  had  been 
sold  for  spot  cash  on  delivery ;  that,  relying  on  these  repre- 
sentations, defendant  concluded  with  plaintiff  the  purchase 
of  plaintiff's  stock  for  $4,000,  $2,000  of  which  was  paid  by 
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the  execution  of  the  notes  in  suit^  and  $1,700  of  the 
balance  by  cash  advanced  to  the  company  for  use  in  its 
business ;  that  Gallund's  written  representations  were  shown 
to  plaintiff  at  the  time  the  sale  of  the  stock  was  consummated 
and  the  notes  executed,  and  that  these  representations  were 
acquiesced  in  by  plaintiff  as  true;  that  defendant  relied  on 
these  representations,  and  had  no  other  knowledge  or  means 
of  knowledge  as  to  the  value  of  plaintiff's  stock,  and  that 
the  representations  were  substantially  false  in  material 
respects,  and  the  stock  worthless;  that,  soon  after  the  pur- 
chase of  the  stock,  defendant  became  the  general  manager 
of  the  business  of  the  corporation,  and,  as  such  manager, 
became  aware  of  the  falsity  of  the  representations,  espe- 
cially the  representation  as  to  the  indebtedness  of  the  com- 
pany, which  greatly  exceeded  the  sum  of  $1,000,  and 
amounted,  in  fact  to  about  $9,000,  and  learned  that  the 
machinery,  which  constituted  a  large  part  of  the  assets  af 
the  company,  did  not  belong  to  it,  but  was  in  fact  held  by 
lease  or  conditional  sale,  under  which  it  was  taken  away 
by  the  owners  or  sellers  thereof;  that  the  foot  cycle  did 
not  work,  and  could  not  be  sold ;  and  finally  that  Gallund, 
while  acting  as  plaintiff's  agent  in  effecting  the  sale  of  the 
stock  to  defendant,  was  aware  of  the  substantial  falsity  of 
these  representations. 

Counsel  for  appellee  raise  some  question  as  to  the 
sufficiency  of  the  affirmative  defense  of  falsity  and  want  of 
consideration,  on  the  ground  that  no  offer  was  made  by 
defendant  to  surrender  the  stock  to  plaintiff;  but  it  appears 
by  the  allegations  of  plaintiff's  petition,  as  well  as  by  the 
evidence,  that  the  certificates  of  stock  remained  in  the 
possession  of  plaintiff  as  security  for  the  notes,  and  it  was 
therefore  wholly  unnecessary,  and,  indeed,  inppossible,  for 
defendant  to  return  or  surrender  the  certificates. 

So  far  as  the  counterclaim  for  damages  is  concerned, 
it  would,  of  course,  be  immaterial  that  the  stock  had  been 
retained  by  the  defendant,  for,  if  plaintiff  was  guilty  of 
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actionable  deceit  in  his  representations,  or  the  representations 
1.  Sale  or  cor-  of  his  agent,  with  reference  to  the  value  of  the 
f?^d!  ^^^^'  stock,  defendant  could  recover  damages  there- 
**^*^^*  for  without  regard  to  the  return  of  the  stock. 
Menizer  v.  Sargeant,  115  Iowa,  527;  Nysewander  v.  Low- 
man,  124  Ind.  584  (24  N.  E.  355)  ;  Johnson  v.  Culver, 
116  Ind.  278  (19  N.  E.  129);  Drake  v.  Eolbrooh,  (Ky.) 
66  S.  W.  512 ;  Miller  v.  Barber,  66  N.  Y.  558 ;  Hubbell  v. 
Meigs,  50  N.  Y.  480 ;  Perry  v.  Rodgers,  62  Neb.  898  (87 
N.  W.  1063). 

Of  course,  if  the  stock  was  qi  some  value,  the  de- 
fendant would  be  entitled  to  recover  in  damages  only  the 
difference  between  what  it  was  really  worth  and  what  it 
would  have  been  worth  if  as  iiepresented.  But  this  is  not 
here  a  material  inquiry,  in  view  of  the  directed  verdict  for 
plaintiff  on  defendant's  counterclaim.  Moreover,  the  only 
evidence  relating  to  the  value  of  the  stock  was  that  it  was 
entirely  worthless. 

Defendant's  right  to  recover  on  his  counterclaim  for 
deceit  could  only  be  established  by  proving  that  plaintiff 
was  affected  with  knowledge  of  the  falsity  of  the  representa- 
t  Principal  ^^^^^  made,  but  he  would  be  charged  with  such 
AKD  AGENT,  kuowlcdgc  ou  thc  part  of  his  agent  making  the 
representations  in  connection  with  the  negotiation  of  the 
sale.  Boddy  v.  Henry,  113  Iowa,  462 ;  Mankin  v.  Mankin, 
91  Iowa,  406;  Stevens  v.  Bradley,  89  Iowa,  174;  State  v. 
Cadwell,  79  Iowa,  432;  Eadie  v.  Ashba/ugh,  44  Iowa,  519, 
That  Gallund,  while  acting  as  plaintiff's  agent  in  negotiat- 
ing the  sale  of  the  stock  to  defendant,  had  full  knowledge 
of  the  falsity  of  material  representations  made  by  him 
affecting  the  value  of  the  stock,  appears  to  us  to  be  beyond 
question;  but,  in  view  of  the  directed  verdict,  it  is  suffi- 
cient to  say  that  there  was  evidence  to  go  to  the  jury  tend- 
ing to  show  such  knowledge. 

It  is  argued  for  appellee  that  all  the  evidence  tending 
to  show  the  falsity  of  the  representations,  and  knowledge 
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of  such  falsity  on  the  part  of  Gallund,  was  stricken  out  by 
the  court  before  ruling  on  the  motion  to  direct 
*  verdict:  a   verdict,    and   that   therefore   there   was   no 

error  in  directing  the  verdict,  whatever  error 
may  have  been  committed  in  striking  out  the  evidence. 
Put  in  the  first  place,  we  think  that  where  the  evidence 
has  been  actually  received,  and  then  erroneously  stricken 
out,  we  may  consider  such  evidence  as  should  have  been 
allowed  to  go  to  the  jury,  in  passing  upon  the  correctness 
of  the  action  of  the  court  in  directing  a  verdict,  and, 
further,  that  there  was. evidence  to  go  to  the  jury,  even  after 
the  various  motions  of  the  defendant  to  strike  out  evidence 
had  been  sustained.  But  for  the  purposes  of  the  case,  it  is 
wholly  immaterial  whether,  the  error  ^as  in  directing  a 
verdict  or  in  striking  out  evidence,  for,  if  the  court  erred 
in  either  case,  there  must  be  a  reversal  of  the  case: 

The  defendant  testified  that  the  machinery,  which  was 
represented  to  constitute  a  considerable  part  of  the  assets 
of  the  company,  did  not  belong  to  it,  but,  to  his  knowledge, 
4.  EviDENci  OF  "^^^  taken  away  by  persons  claiming  to  be  the 
owNMSHip.  owners  thereof.  This  evidence  was  stricken 
out  on  the  ground  that  defendant  did  not  show  any  actual 
knowledge  as  to  whether  the  persons  who  took  it  away  did 
so  rightfully  or  wrongfully.  But  we  think  it  can  hardly 
be  seriously  contended  that  the  fact  of  the  machinery  being 
taken  away  under  claim  of  right,  and  without  resistance  on 
the  part  of  those  interested  in  the  company,  did  not  tend 
to  show  that  it  did  not  belong  to  the  company.  The  court 
should  have  allowed  the  testimony  of  the  defendant  as  to 
the  machines  being  taken  away,  to  remain  in  the  record 
or  to  be  introduced  when  offered. 

It  is  also  contended  for  appellee  that  defendant's  testi- 
mony as  to  the  financial  condition  of  the  company  immedi- 
ately after  his  purchase  of  the  stock,  when  he  became 
manager  of  its  affairs,  was  properly  stricken  out,  and  that 
there    was    no    competent    evidence    of    its    insolvency,    or 
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that  its  indebtedness  amounted  to  nearly  $9,000,  for  the 

purpose  of  showing  that  the  representation  that 

*  vai™'o?cor.   its  debts  did  not  exceed  $1,000  was  false.    That 

porate  stoc      ^^    ^^^^    ^£    subsequeut    insolvency    may    be 

shown,  as  tending  to  prove  insolvency  at  a  prior  date,  the 
conditions  in  the  meantime  remaining  substantially  the 
same,  was  decided  in  State  v.  Cadwell,  79  Iowa,  432. 

That  defendant,  familiar  with  the  affairs  of  the  cor^ 
poration,  as  its  manager,  soon  after  his  purchase  of  the 
stock,  was  competent  to  testify  to  whether  the  company  was 
solvent  or  not,  seems  to  us  too  plain  for  argu- 
fl.  Same.  ment.     No    doubt,   he  could   be  required    on 

cross-examination  to  go  into  details,  for  the  pur- 
pose of  discovering  whether  his  statement  was  credible.  But 
insolvency  is  one  of  those  general  facts, .like  possession,, 
value,  and  others  of  like  character,  which  in  many  cases  can 
be  directly  testified  to  by  one  in  a  position  to  know,  without 
the  items  of  fact  on  which  the  general  statement  is  based 
being  first  disclosed.  The  same  suggestion  is  applicable  to 
the  contention  that  defendant's  evidence  as  to  the  indebted- 
ness of  the  corporation  was  properly  stricken  out.  How 
could  the  defendant  show  the  general  indebtedness  of  the 
corporation  more  satisfactorily  than  by  the  testimony  of  the 
person  who  was  managing  its  business  soon  after  the  in- 
debtedness was  claimed  to  exist,  no  change  of  circumstances 
having  occurred  in  the  meantime?  Must  he  hunt  up  the 
various  creditors  to  whom  sums  of  money  were  paid,  and 
prove,  as  to  each,  that  his  claim  was  genuine  and  not  ficti- 
tious, and  then  be  dependent  on  detailed  calculations  to 
show  that  it  was  approximately  $9,000,  instead  of  $1,000^ 
as  represented  ?  We  are  clearly  of  tlie  opinion  that  the  testi- 
mony of  defendant,  as  manager,  should  have  gone  to  the 
jury  for  what  it  was  worth,  subject,  of  course,  to  any  dis- 
credit that  might  be  thrown  upon  it  by  cross-examination 
as  to  knowledge  of  the  details  6f  such  indebtedness. 

But  we  have    protracted  this  opinion    beyond  proper 
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limits.  We  reach  the  conclusion  that  the  court  erred  in 
striking  out  items  of  evidence  already  referred  to;  that  it 
erred  in  directing  a  verdict  for  the  plaintiff  on  the  notes,  in 
view  of  the  evidence  as  to  fraud  and  want  of  consideration ; 
and  that  it  erred  in  directing  a  verdict  for  plaintiff  on  de- 
fendant's counterclaim.     Its  judgment  is  therefore  reversed. 
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State  of  Iowa  v.  August  Leuth,  Appellant  m    m 

Kidnapping  Defined:    corpus  delicti.    Actual  detention  of  a  person 

1  though  for  a  short  time,  with  the  purpose  and  intent  of  extort- 
ing money  as  the  price  of  liberation,  is  a  violation  of  the  statute 
against  kidnapping,  regardless  of  how  such  person  came  to  be 
in  the  place  where  detained. 

Identity  of  Defendant:    evidence.    On   a  prosecution  for  kidnap- 

2  ping  for  a  ransom,  the  evidence  is  reviewed  and  held  sufficient 
to  identify  the  defendant  as  the  perpetrator  of  the  crime. 

New  trial:    newly  discovered  evidence.    Newly  discovered  evidence 

3  of  an  impeaching  character  and  on  a  collateral  issue  is  not 
ground  for  a  new  trial. 

189 
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Appeal  from  Cedar  District  Court. —  Hon.  B.  H.  Mili^er, 

Judge. 

Tuesday,  May  2,  1905. 

The  defendant  was  convicted  for  the  crime  of  kid- 
napping for  ransom,  and  appeals. —  Affirmed. 

Sam.  S.  Wright  and  Wright,  Leech  &  Wright,  for  ap- 
pellant. 

C.  W.  Mullan,  Attorney  General,  C.  J.  Lynch,  and 
W.  N.  Treichler,  for  the  State. 

IjAdd,  J. —  Mary  Telsrow  was  60  years  of  age,  and  lived 
with  her  husband  two  and  three-quarter  miles  south  and  one- 
half  mile  west  of  Bennett.  Two  of  their  sons,  Gustav  and 
Louie,  were  at  home ;  the  one  23,  and  the  other  30,  years  of 
age.  The  family  retired  at  10  o'clock  in  the  evening  of 
August  16,  1903.  Between  11  and  12  o'clock  Telsrow  was 
awakened  by  the  calls  of  some  one  in  the  yard,  who  knocked 
on  his  window  and  with  an  oath  asked  why  he  did  not  come 
out.  Upon  raising  the  window  he  was  informed  by  the 
stranger  that  another  son  was  sick  at  Walcott,  and  that  he  was 
an  employe  of  a  neighbor  and  had  been  sent  after  them. 
Telsrow  then  awakened  his  wife  and  boys,  and  all  dressed. 
As  their  team  was  in  the  pasture,  the  stranger  oflFered  to  take 
the  father  and  mother  to  Walcott  and  promised  to  bring  them 
back.  They  were  taken  into  the  buggy,  and,  after  driving 
about  one  and  a  half  miles  east,  one  mile  south,  and  again 
one-half  mile  east,  the  stranger  tied  the  team  to  a  fence  and 
sat  down  on  the  grass  a  short  distance  away  for  a  few  min- 
utes, and  then  returned  with  his  revolver  pointed  toward 
them  and  demanded  money.  Telsrow  answered  that  he  had 
none.  The  stranger  then  told  him  he  must  bring' $50,000  to 
Paul  Weiss'  comer  the  following  night,  and  threatened  that, 
unless  this  was  done,  he  would  kill  his  wife.     He  then  or- 
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dered  the  husband  from  the  buggy  and  directed  him  to  go 
home,  saying  that,  though  some  one  was  watching  the  road, 
he  would  not  be  harmed,  and  not  to  mention  the  matter,  else 
he  and  the  boys  would  be  killed  and  their  property  burned. 
Telsrow  returned  home,  and  the  stranger  immediately  drove 
away  with  his  wife.  She  reached  the  home  of  Arthur 
Agnew,  three  miles  east  of  Bennett,  at  about  8 :30  o'clock  the 
next  morning,  afoot  and  alone,  with  clothes  wet,  dusty,  and 
torn.  Later  in  the  day  her  wraps  were  found  in  the  cellar  of 
a  vacant  house  of  one  Ruser,  eighty  rods  distant,  and  her 
hat  in  the  orchard  near  by. 

I.  Appellant  first  contends  that  the  corpus  delicti  was 
not  proven,  in  that  the  intentan  taking  was  to  rob,  and  not  to 
kidnap.  But  the  crime  denounced  by  the  statute  may  be 
1.  kidhapping:  Committed  in  either  of  two  ways  I  (1)  Bytak- 
corpiM  delicti,  j^^g  ^^  enticing  a  person  from  any  place,  or  (2) 
by  imprisoning,  detaining,  or  holding  a  person  at  any  place, 
regardless  of  how  he  came  to  be  there.  This  is  apparent 
from  the  language  of  the  law : 

That  whoever  kidnaps,  takes  or  carries  away  any  per- 
son, or  decoys  or  entices  such  person  away,  from  any  place 
in  this  State,  for  the  purpose  of  or  with  the  intention  of  re- 
ceiving or  securing  from  any  one  any  money,  property  or 
thing  of  value,  as  a  ransom,  reward  or  price  for  the  return 
of  the  person  so  kidnapped,  taken,  carried,  decoyed  or  en- 
ticed away,  as  aforesaid,  or  whoever  shall  imprison,  detain 
or  hold  any  person  at  any  place  in  this  State  for  the  pur- 
pose or  with  the  intent  of  receiving  or  securing  from  any 
one  money,  property  or  thing  of  value  as  a  ransom,  reward 
or  price  for  the  return,  liberation  or  surrender  of  the  person 
so  imprisoned,  detained  or  held,  shall  be  deemed  to  be  guilty 
of  the  crime  of  kidnapping  for  the  purpose  of  ransom,  and 
upon  conviction  thereof  shall  be  imprisoned  in  the  peni- 
tentiary during  life,  or  for  any  fixed  term  of  years  not  less 
than  ten  years. —  Chapter  142,  page  105,  Acts  29th  Gen- 
eral Assembly. 

It  may  well  be  doubted  whether,  in  procuring  Telsrow 
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and  his  wife  to  go  with  him,  the  stranger  entertained  any 
purpose  other  than  that  of  robbery,  and  therefore  the  taking 
or  enticing  by  means  of  the  false  report  of  a  son's  sickliess 
was  not  with  the  unlawful  purpose  denounced  by  the  statute. 
But  the  fair  inference  from  what  was  then  said  and  done  is 
that,  upon  discovering  that  they  had  no  money,  he  immedi- 
ately conceived  the  design  of  detaining  her  in  order  to  extort 
money  from  him  as  the  price  of  her  subsequent  return,  sur- 
render, or  liberation ;  and  if  he  so  did,  and  actually  detained 
her  for  any  length  of  time  with  that  intent,  he  was  guilty  of 
the  oflFense  charged.  The  evidence  warranted  this  conclu- 
sion. Certainly  Mrs.  Telsrow  did  not  continue  with  this 
stranger  voluntarily.  The  order  given  her  husband  to  get 
out  of  the  buggy  was  inferentially  a  direction  for  her  to  re- 
main in,  and  when  this  was  complied  with,  with  the  threat 
that,  unless  the  money  was  forthcoming  she  would  be  killed, 
the  only  reasonable  deduction  was  that  the  wife  would  be 
detained,  to  be  returned  upon  the  delivery  of  the  money'  or 
killed  upon  his  failure  to  bring  it  That  both  so  understood 
conclusively  appears  from  what  followed.  Telsrow  went 
home  and  the  stranger  drove  away  with  his  wife.  This  was 
such  a  detention  as  contemplated,  and  if  but  a  short  time  and 
in  the  buggy  it  was  at  a  place  and  long  enough  to  satisfy  the 
terms  of  the  statute.  That  she  was  subsequently  released  or 
escaped  can  make  no  difference.  The  consummation  of  the 
scheme  was  not  essential  to  establish  guilt  The  demand 
may  have  been  excessive ;  but,  if  made,  this  was  material  only 
as  bearing  upon  the  stranger's  intent.  The  absence  of  details 
as  to  time  and  the  like  for  delivering  the  money  may  have 
been  owing  to  the  suddenness  with  which  the  plan  was  formed, 
or  to  the  inexperience  or  lack  of /oresight  in  the  perpetrator, 
but  in  any  event,  was  for  the  consideration  of  the  jury  in 
determining  his  purpose.  The  finding  of  the  jury  that  the 
crime  charged  was  committed  by  some  one  has  support  in  the 
evidence. 

II.     The  defendant  denied  all  knowledge  of  the  tr^nsao- 
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tion,  and  stoutly  insists  that  the  evidence  does  not  identify 
him  as  the  culprit  At  that  time  he  was  little  over.  18  years 
of  age  and  had  been  in  this  country  less  than 
'  dkfrhdant:  two  years.  He  was  shown  to  have  been  indus- 
trious, but  had  been  out  of  work  for  two  weeks 
previous,  during  which  he  had  been  seen  occasionally  near  the 
vacant  house  in  the  cellar  of  which  Mrs.  Telsrow's  wraps 
were  found;  and  two  witnesses  testified  that  they  saw  him 
walking  rapidly  away  from  that  house  at  about  the  time  she 
reached  AgneVs.  A  satchel,  containing  clothing  and  a  box 
of  cartridges,  belonging  to  him,  was  found  in  the  attic.  Ac 
11  o'clock  of  that  evening  he  was  arrested  while  asleep  in  a 
bam  owned  by  Telsrow,  one-half  mile  west  of  his  house,  and 
had  in  his  pocket  a  loaded  revolver  and  a  knife.  Mrs.  Tels- 
row was  unable  to  attend  the  trial  as  a  witness,  but  her  hus- 
band and  two  sons  were  positive  in  their  identification  of 
defendant  as  the  person  who  took  her  away.  True,  Telsrow, 
on  cross-examination,  after  explaining  that  he  was  so  that  he 
could  not  say  anything  on  the  night  the  accused  Was  arrested 
and  brought  to  his  house,  admitted  he  did  not  then  know 
whether  "  it  was  him  or  not."  He  had  not  then  so  stated, 
and  this  concession,  though  tending  to  discredit  his  identifica- 
tion, denoted  candor ;  and,  as  he  testified  that,  though  scared, 
he  had  looked  into  the  face  of  his  assailant  when  the  revolver 
was  pointed  at  him,  and  noticed  him  particularly  in  the 
moonlight,  his  positive  identification  of  defendant,  corrobo- 
rated as  it  was  by  his  sons,  and  the  evidence  of  defendant's 
presence  at  the  vacant  house,  might  well  have  been  accepted 
by  the  jury  as  sufiicient.  All  agreed  that  the  stranger  spoke 
in  the  German  language,  and  defendant  could  speak  in  no 
other.  An  attempt  was  made  to  impeach  Gustav  by  showing 
that  he  had  said,  on  the  following  day,  that  the  stranger 
spoke  partly  in  English,  and  Louie  by  proving  that  he  had 
stated  that  he  looked  up,  so  that  his  face  could  not  be  seen. 
These  matters  went  to  their  credibility  only,  which  was  solely 
for  the  determination  of  the  jury.  The  identification  of  de- 
Vol.  128  Ia.—  13 
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fendant  as  the  perpetrator  of  the  crime  was  such  as  to  pre- 
clude interference  with  the  verdict  by  this  court 

The  evidence  of  Dr.  Chapman  could  have  worked  no 
prejudice,  and  the  newly  discovered  evidence  was  impeach- 
*'  SSJy^SJ?"  i^g  ^  character  and  on  a  collateral  matter, 
evidwicc.  It  was  not  such  as  to  indicate  a  different  result 
might  have  been  anticipated  on  another  triaL  See  State  v. 
Hasty,  121  Iowa,  507.' 

The  record  is  without  prejudicial  error,  and  the  judg- 
ment is  affirmecL 


H.  S.  Titus  v.  Chicago,  Milwaitkbb  &  St.  Paul  Eailway 
Co.,  Appellant. 

Railroads:    injury  to  stock:    evidence.    In  an  action  for  killing: 

1  a  horse,  which  passed  through  a  right  of  way  gate  onto  the 
track,  the  evidence  is  held  to  justify  a  submission  of  the  ques- 
tion as  to  how  the  gate  was  opened. 

Right  of  way  fence:    sufficiency.    Where  it  is  determined  that  a 

2  right  of  way  gate  was  opened  by  stock,  it  is  then  for  the  jury 
to  determine  whether  it  was  sufficient  in  construction  and  fas- 
tening. 

Evidence:    alteration  of  fence  after  AoaDENT.    Where  the  dis- 

3  tance  between  the  boards  of  a  right  of  way  gate,  shown  to  have 
been  opened  by  stock  rubbing  thereon,  is  material  in  deter- 
mining the  sufficiency  of  the  gate,  evidence  that  subsequent 
to  an  accident  a  wire  had  been  placed  between  the  boards  was 
prejudicial. 

Right  of  way  fences:    double  damages:    statutes.    There  is  no 

4  conflict  between  Code,  sections  2055,  2057  and  2058  relating  to 
right  of  way  fences  and  the  penalty  and  damages  resulting 
from  a  failure  to  properly  fence;  and  unless  such  fence  com- 
plies with  the  statutory  requirements  the  penalties  provided  in 
section  2055  will  follow. 

Appeal  from  Marshall  District  Court. — -Hon.  Obbd  Cas- 
well, Ji^dge. 

Tuesday,  Mat  2,  1905. 
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• 
Suit  to  recover  double  damages  for  killing  plaintiffs 

horse.     Trial  to  a  jury,  and  verdict  and  judgment  for  the 

plaintiff.     The  defendant  appeals. —  Reversed. 

J.  C,  CooJc,  H.  Loomis,  and  Binford  &  SneUmg,  for 
appellant 

C.  H.  Yon  Law,  for  appellee. 

Shebwunt,  C.  J. —  The  plaintiff's  horse  went  from  a  pas- 
ture through  a  gate  in  the  defendant's  right  of  way  fence  and 
was  kiDed  by  one  of  its  trains.  The  gate  was  an  ordinary 
sliding  one,  sixteen  feet  long,  four  6-inch  boards  in  width, 
and  was  fastened  by  slipping  the  front  end  between  two  posts 
placed  about  six  inches  apart  The  surface  of  the  ground  was 
nearly  or  quite  level,  but  the  heel  of  the  gate  was  raised  above 
it  from  three  to  seven  inches,  and,  when  closed,  the  front  end 
rested  on  the  ground.  The  two  upper  boards  of  the  gate 
were  about  fourteen  inches  apart  The  proof  is  conclusive 
that  the  gate  was  closed  in  the  ordinary  manner  at  about  5 
o'clock  in  the  afternoon  before  the  horse  was  killed,  and  the 
next  morning  it  was  found  open,  having  been  pushed  back 
about  eighteen  inches  and  carried  into  the  pasture  about  nine 
feet  The  lower  edge  of  the  upper  board  of  the  gate  clearly 
showed  that  it  had  been  a  favorite  rubbing  place  for  the 
stock  in  the  pasture,  and  at  the  time  in  question  there  was 
horse  hair  sticking  to  it,  and  other  indications  of  its  recent 
use  for  that  purpose.  The  petition  alleged  that  the  gate  was 
insu£Bcient  in  construction,  and  no  other  negligence  was 
diarged. 

He  case  is  extremely  doubtful  on  the  facts,  but  we  are 
inclined  to  the  view  that  the  evidence  relating  to  the  con- 
dition of  the  edge  of  the  upper  board  sufficiently  distinguishes 
^  ^STte'  1*  from  the  Mears  Case,  103  Iowa,  203,  and  the  ^ 
^i^ce.  Koenigs  Case,  98  Iowa,  569,  to  justify  the  court 
in  submitting  the  question  as  to  how  the  gate  became  open 
to  the  jury. 
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In  answer  to  a  special  interrogatory,  the  jury  found 
that  the  gate  was,  in  fact,  opened  by  the  stock  in  the  pasture ; 
and,  conceding  that  such  finding  was  supported  by  sufficient 
2.  Right  or  evidence,  it  was  then  for  the  jury  to  say,  from 
sufficiency.  *  all  of  the  evidence  before  it,  whether  the  gate 
was  sufficient  in  construction  and  fastening.  This  question 
was  also  answered  adversely  to  the  appellant's  contention, 
and  the  finding  has  such  support  in  the  evidence  that  we 
cannot  disturb  it. 

It  having  been  shown  that  the  gate,  if  opened  by  stock 
at  all,  was  opened  in  some  way  by  the  use  of  the  upper  board 
for  rubbing  purposes,  the  question  of  the  space  between  the 
8.  Evidbnce:        uppcr  and  the  second  board  became  material  in 
fcnce^*after*^     determining  whether  the  gate  was  improperly 
accident.  constructed.     The  court  permitted  the  plaintiff 

to  show  that  after  the  accident  in  question  the  defendant  had 
fastened  a  wire  between  these  two  boards,  and  this,  we  think, 
was  prejudicial  to  the  defendant.  Evidence  of  subsequent 
alterations  or  repairs  is  generally  incompetent,  and  we  find 
nothing  in  the  record  warranting  its  admission  in  this  case. 
Hitdson  V.  C.  &  N.  W.  R.  B.  Co.,  59  Iowa,  581.  And  be- 
cause of  this  error  the  case  must  be  reversed. 

We  are  also  of  the  opinion  that  the  court  should  have 
advised  the  jury  that  no  particular  method  of  fastening  the 
gate  is  required  by  the  statute,  and  that,  if  the  fastening  was 
reasonably  sufficient,  it  was  enough  to  meet  th^  requirements 
of  the  law. 

The  court  instructed  as  follows :  "  The  fence  by  law 
required  should  be  constructed  either  with  five  barbfed  wires 
securely  fastened  to  posts  not  more  than  twenty  feet  apart, 
4.  Right  ot        or  with  five  boards  securely  fastened  to  posts 

WAY  fences:  -  .    1         !•  1  /.  . 

double  not  more  than  eight  feet  apart^  the  fence  in 

damages;  ,  ,  /»i-       ^  .      i         , 

statutes.  either  case  to  be  at  least  fifty-four  inches  high. 

There  is  a  failure  to  fence  unless  the  company  builds  sub- 
stantially such  a  fence  as  the  law  prescribes.  Such  fence 
includes  proper  gates,  and  corresponding  in  sufficiency,  so 
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far  as  a  gate  may  do  so,  with  said  required  fence,  with 
proper  and  sufficient  fastenings,  at  private  crossings  which 
are  not  constructed  for  open  crossings,  and  such  a  crossing 
as  is  in  question  in  this  action."  And,  further,  that  a 
gate,  to  be  sufficient,  must  be  practically  the  same  as  a 
fence.  It  is  contended  that  these  instructions  were  erroneous, 
because  the  action  was  plainly  brought  under  section  2055  of 
the  Code,  which  provides  for  double  damages  where  there  is 
a  failure  to  fence ;  and  it  is  said  that  a  failure  to  comply  with 
section  2057  does  not  make  the  company  liable  for  double 
damages.  If  the  defendant  is  right  in  this,  it  is  clear  that 
the  instructions  should  not  have  been  given.  The  provisions 
of  section  2055  were  in  force  long  prior  to  the  enactment  of 
section  2057  of  the  Code,  which  defines  a  legal  right  of  way 
fence,  and  prior  to  the  enactment  of  section  2058,  which 
provides  a  penalty  for  a  failure  to  fence  the  track  as  provided 
in  the  preceding  section.  Before  the  enactment  of  these  later 
sections  we  held  that  it  was  a  complete  defense  to  an  action 
under  section  2055  to  show  that  there  was  a  reasonably  suffi- 
cient fence.  Lee  v.  Rmlway  Co.,  66  Iowa,  131 ;  Shellabarger 
r.  Radlivay  Co.,  66  Iowa,  18.  As  the  Legislature  had  not  at 
that  time  made  it  necessary  to  fence  the  track  at  afl,  nor  de- 
termined what  should  constitute  a  sufficient  fence,  it  is  mani- 
fest that  all  that  could  be  required  of  the  company  was  to 
build  a  reasonably  sufficient  fence;  but  the  Legislature  had 
the  undoubted  right  to  require  fences  along  the  right  of  way 
and  to  designate  the  kind  of  fence  that  should  be  built  to 
meet  such  requirement.  Before  these  statutes  Were  enacted, 
we  had  also  held,  in  McKinley  v.  Railway  Co.,  47  Iowa,  76, 
that  insufficient  fences  and  gates  were,  in  fact^  no  fences  or 
gates  at  all  and  it  must  be  presumed  that  the  Legislature  had 
in  mind  such  rule  and  the  rule  as  to  the  fence  required  to 
avoid  liability  under  section  2055,  when  the  present  statute 
was  enacted;  and,  if  this  be  true,  there  can  be  no  serious 
doubt  as  to  the  intent  of  the  statute,  which  was,  we  think, 
among  other  things,  to  fix  absolutely  the  kind  of  fence  that 
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should  be  considered  sufficient  to  defeat  liability.  In  other 
words,  it  is  said,  in  effect,  that  unless  the  fence  built  com- 
plies with  the  requirement  of  the  statute,  it  is  in  fact  no  fence 
and  affords  no  protection  against  the  liability  imposed  by 
other  provisions  of  the  law.  We  find  no  conflict  between  the 
statutes,  and  believe  that  it  was  the  legislative  intent  that  a 
failure  to  fence  as  required  by  section  2057  should  be  treated 
as  an  entire  failure  to  fence,  and  that  the  liability  and  penalty 
provided  for  in  section  2055  should  then  follow. 

As  we  have  heretofore  said,  there  was  error  in  admitting 
certain  testimony,  and  for  that  reason  the  judgment  is  re- 
versed.—  Reversed. 


128      198  '      ■ 
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|i44    39&^  W.  R.  Prewitt,  Appellant,  v.  John  E.  Wilson,  H.   C. 

Dean,  John  Morrison,  D.  H.  McGuire,  C.  Paeper, 
J,  BoRUCKi,  and  S.  W.  Nicholson,  Appellees. 

Libel  per  sc:    falsity:    mauce:    damage.    A  charge  of  crime  is 

1  not  essential  to  render  a  publication  libelous  per  se;  nor  is 
plaintiff  required  to  prove  its  falsity,  or  malice  in  its  publica- 
tion; neither  need  he  prove  damages. 

Libel  per  se:    justification.    A  publication  charging  one  with  be 

2  ing  notoriously  untruthful  and  unworthy  of  belief  is  libelous 
per  se,  and  cannot  be  justified  by  a  plea  that  the  publisher  did 
no  more  than  express  his  personal  belief. 

Plea  of  privileged  publication:    questions  of  fact.    The  plea  that 

3  a  publication  was  privileged  is  in  the  nature  of  an  admission 
and  must  be  as  broad  as  the  charge  of  libel.  It  cannot  be 
based  on  the  admission  of  another  and  different  publication 
which  is  privileged;  and  where  such  plea  is  properly  entered 
the  questions  of  malice  and  whether  the  privilege  was  exceeded 
are  for  the  jury. 

Taxation  of  costs.    The  overruling  of  a  motion  to  tax  the  costs  to 

4  plaintiff  on  the  ground  that  defendants  were  sued  in  the  wrong 
county,  where  one  of  them  was  in  fact  a  resident  of  the  county 
of  trial,  was  not  erroneous;  and  even  if  the  motion  had  been 
proper  defendants  would  only  be  entitled  to  recover  that  por- 
tion of  the  costs  incurred  by  reason  of  the  fact  that  the  suif 
was  brought  in  the  wrong  forum. 
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Appeal  from  Benton  District  Court. —  Hon.  G.  W.  Buen- 
HAM,  Judge. 

Wednesday,  May  3,  1905. 

Action  at  law  to  recover  damages  for  an  alleged  libel. 
From  a  judgment  for  the  defendants  entered  upon  a  directed 
verdict,  the  plaintiff  appeals. —  Reversed. 

Tom.  H.  Milner,  for  appellant 

J.  C.  Hume  and  C.  Nichols,  for  appellees. 

Wbavee,  J. —  The  plaintiff  alleges  that  on  or  about  No- 
vember 2,  1901,  the  defendants  did  falsely,  'willfully,  and 
maliciously  write  and  publish  of  and  concerning  said  plaintiff 
certain  false,  malicious,  and  defamatory  statements,  in  words 
and  figures  as  follows,  to-wit: 

A  Denial  with  Trimmings. 

Since  certain  statements  concerning  T.  E.  Gillaspie, 
Democratic  candidate  for  sheriff,  and  emanating  from  the 
Republican  County  Central  Committee,  wherein  said  Gillas- 
pie is  charged  with  saying  certain  things  derogatory  to  T. 
H.  Gharri ty.  Democratic  candidate  for  sheriff  in  1899,  and 
wherein  he  is  alleged  to  have  stated  that  he  would  not  vote 
for  "  that  Irish  Catholic ."     , 

The  following  aflBdavits  of  reputable  citizens  of  Iowa 
county  are  an  index  to  the  respective  characters  of  the  respec- 
tive signers  of  the  statement : 

State  of  Iowa,  Iowa  County  —  ss. :  I,  T.  E.  Gillas- 
pie, of  Victor,  Iowa,  first  being  duly  sworn,  depose  and  say, 
that  I  am  the  candidate  for  sheriff  upon  the  Democratic 
ticket,  and  that  I  have  been  fully  informed  of  the  contents 
of  a  certain  circular  purporting  to  be  signed  by  J.  B.  Carey, 
F.  A.  Rossman  and  W.  R.  Prewitt,  and  now  being  circulated 
by  the  Republicans,  and  that  I  never  at  any  time  used  the 
language  or  any  of  the  language  therein  stated,  or  any  such 
language  in  substance,  or  any  language  of  that  kind  or  char- 
acter, and  that  I  supported  T.  H.  Gharrity  for  sheriff  when 
he  ran  against  H,  J.  Richardson;  and  that  I  know  of  the 
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facts  stated  and  set  forth  in  the  above  affidavit,  and  that  the 
same  are  true  as  I  verily  believe.  T.  E.  Gillaspie.  Sub- 
scribed and  sworn  to  before  me,  this  2nd  day  of  November, 
1901,  by  the  said  T.  E.  Gillaspie.  Thos.  Stapleton,  Notary 
Public,  Iowa  County,  Iowa. 

State  of  Iowa,  Iowa  County  —  ss. :  I,  D.  H.  McGuire, 
H.  C.  Dean,  John  Morrison,  C.  Paeper,  J.  J.  Borucki  and 
S.  W.  Nicholson,  depose  and  say,  dnd  each  for  himself  de- 
poses and  says;  that  I  am  well  acquainted  with  J.  B.  Carey, 
F.  A.  Kossman  and  W.  R.  Prewitt,  of  Victor,  Iowa,  and 
that  I  would  not  believe  them,  or  either  of  them,  under  oath ; 
that  I  know  of  the  facts  stated  in  the  above  and  foregoing 
affidavit,  and  that  the  same  are  true  as  I  verily  believe, 
S.  W.  Nicholson,  J.  J.  Borucki,  C.  Paeper,  D.  H.  McGuire, 
Jno.  Morrison,  Jno.  E,  Wilson,  H.  C.  Dean.  Subscribed 
and  sworn  to  before  me  by  H.  C.  Dean,  John  E.  Wilson, 
John  Morrison,  D.  H.  McGuire,  C.  Paeper,  J.  J.  Borucki 
and  S.  W.  Nicholson,  this  2nd  day  of  November,  1901. 
Thos.  Stapleton,  Notary  Public,  Iowa  County,  Iowa.  [Seal.] 

State  of  Iowa,  Iowa  County  —  ss. :  I,  John  A.  Fitz- 
gerald, Eugene  Conley  and  D.  H.  McGuire,  of  Victor,  Iowa, 
being  duly  sworn,  depose  and  say,  and  each  for  himself  de- 
poses and  says:  that  we,  and  each  of  us  have  known  T.  E. 
Gillaspie,  of  Victor,  Iowa,  the  Democratic  candidate  for 
sheriff,  of  Iowa  County,  Iowa,  and  that  each  of  us  have 
known  him  for  years,  and  that  we  have  been  fully  informed 
of  the  facts  set  forth  in  the  circular  signed,  J.  B.  Carey, 
F.  A.  Eossman  and  W.  R.  Prewitt,  and  now  being  circulated 
by  the  Republicans,  and  that  from  our  acquaintance  with  the 
said  Gillaspie  we  know  that  he  never  made  any  such  state- 
ment or  any  statement  of  that  kind  or  character.  Jno.  A. 
Fitzgerald,  Eugene  Conley,  D.  H.  McGuire.  Subscribed 
and  sworn  to  before  me  by  John  A.  Fitzgerald,  Eugene  Con- 
ley and  D.  H.  McGuire,  this  2nd  day  of  November,  A.  D. 
1901.  Thos.  Stapleton,  Notary  Public,  Iowa  County, 
Iowa. 

For  damages  alleged  to  have  been  sustained  by  reason  of 
said  defamatory  publication,  the  plaintiff  asks  judgment 
against  the  defendants.  To  this  petition  the  defendant  Dean 
answered  separately,  as  follows:  First,  denial;  second,  al- 
leging that  if.  he  published  the  alleged  affidavit  it  was  true. 
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and  published  without  malice  and  in  good  faith ;  and  third, 
alleging  that  plaintiff  was  chairman  of  the  Republican  county 
central  committee,  and  a  candidate  for  reappointment  to  that 
position,  and  as  such  he  had  invited  criticism  by  publishing 
an  affidavit  attacking  one  Gillaspie,  Democratic  candidate  for 
sheriff,  and  that,  to  counteract  such  attack  and  to  inform  the 
electors  of  the  character  and  qualifications  of  the  plaintiff 
and  of  Gillaspie  for  the  respective  oflBces  to  which  they  as- 
pired, he  signed  and  delivered  to  one  Stapleton,  to  be  sho^vn 
to  the  electors  interested,  an  afiidavit  to  the  effect  that  he  was 
well  acquainted  with  Gillaspie,  and  that  from  such  acquaint- 
ance the  affiant  knew  that  said  Gillaspie  had  never  made  the 
statement  with  which  he  had  been  charged  by  the  Kepubli- 
cans,  all  of  which  matters  were  written  and  published  as 
aforesaid  in  good  faith  and  without  malice^ 

The  other  defendants  answered  jointly,  setting  forth  the 
same  defenses  pleaded  by  Dean,  and,  in  addition,  alleged  that 
they  were  all  residents  of  Iowa  county,  and  not  of  Benton 
county,  where  the  suit  was  brought. 

On  the  trial  the  plaintiff  offered  evidence  tending  to 
show  the  publication  by  the  defendants  of  the  alleged  libel  as 
stated  in  the  petition.  At  the  close  of  the  testimony  in  the 
plaintiff's  behalf,  the  defendants  moved  for  a  directed  verdict 
in  their  favor,  on  grounds  which  may  be  condensed  as  fol- 
lows: (1)  Insufficiency  of  evidence  to  justify  a  verdict  for 
the  plaintiff;  (2)  no  proof  of  malice  in  the  alleged  libel; 
(3)  the  writing  is  not  libelous  per  se;  (4)  the  writing  was 
privileged ;  (5)  the  writing  was  conditionally  privileged ;  and 
(6)  the  alleged  libelous  statement  was  an  assertion  of  belief 
only,  and  not  of  fact,  and  there  is  no  presumption  that  the 
expression  of  belief  was  not  true. 

This  motion  was  sustained  by  the  court,  in  language  in- 
dicating the  opinion  that  an  imputation  of  crime  is  necessary 
to  constitute  libel,  or,  if  such  be  not  the  rule,  that  the  lan- 
guage of  which  the  plaintiff  complains  is  to  be  considered 
privileged. 
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After  entry  of  judgment  against  the  plaintiflf  for  costs, 
a  motion  was  filed  by  all  of  the  defendants,  except  Dean,  for 
further  judgment  against  said  plaintiff  for  expenses  incurred 
in  attending  court  and  for  counsel  fees  paid,  aggregating 
$637.46,  in  defending  said  action  in  Benton  county,  the  same 
not  being  the  county  of  their  residence.  From  the  order  of 
the  court  overruling  the  motion,  the  defendants,  except  Dean, 
have  alsd  appealed,  but,  the  plaintiff's  appeal  being  first  per- 
fected, he  will  be  designated  Jierein  as  the  appellant 

Since  the  trial  in  the  court  below,  this  court  has  had 
occasion  to  consider  with  considerable  thoroughness  some  of 
the  features  of  the  law  of  libel.     See  Morse  v.  Times-Be- 
1.  Libel  per  se:  P^^^^^«^  Printing   Co.,   124   lowa,    707.     In 
raifke;  ^^^^  rcspccts  this  precedent  and  the  authorities 

damage  therein  cited  govern  the  present  appeal,  and  we 

shall  attempt  no  rediscussion  of  the  questions  therein  con- 
sidered. Adhering  to  the  law  as  there  expressed,  we  are 
quite  clear  that  the  trial  court  in  the  present  case  erred  in 
supposing  that  a  charge  of  crime  is  essential  to  make  a  written 
or  printed  defamation  actionable  per  se.  Nor  do  we  think 
that  the  plaintiff's  case  was  vulnerable  to  any  of  the  points 
made  against  it  in  the  defendant'a  motion  for  a  verdict 

The  original  written  draft  of  the  alleged  libel  was  not 
produced  on  the  trial,  but  the  plaintiff  suflSciently  accounted 
for  his  failure  in  this  respect,  and  was  entitled  to  identify 
and  put  in  evidence  the  printed  copy  which  had  been  given 
to  the  public.  There  was  also  sufficient  testimony  for  the 
jury  to  consider  tending  to  charge  each  of  the  defendants 
with  a  share  of  the  responsibility  for  the  publication.  If, 
therefore,  the  statements  so  published  were  of  a  character 
having  a  natural  tendency  to  provoke  the  plaintiff  to  Wrath 
or  expose  him  to  public  hatred,  contempt,  or  ridicule,  or  to 
deprive  him  of  the  benefits  of  public  confidence  or  social  in- 
tercourse, it  was  libelous  per  se,  even  though  it  charged  him 
with  no  offense  against  the  law.  The  plaintiff  was  not  re- 
quired to  prove  its  falsity  or  malice  in  its  publication.     Both 
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are  presumed.  Nor  was  he  reqiiired  to  make  proof  of  dam- 
ages, for  a  libel  is  presumably  injurious.  Holmes  v.  Jones„ 
147  N.  T.  59  (41  N.  E.  Eep.  409,  49  Am.  St.  Kep. 
646) ;  White  v.  NicholU,  3  How.  266,  11  Lw  Ed.  591. 

It  follows,  therefore,  that  plaintiflf  was  entitled  to  have 
his  case  submitted  to  the  jury,  unless,  upon  the  record  made, 
the  court  was  required  as  a  matter  of  law  to  say  that  the 
I.  LiiK.  per  St:  matter  was  not  libelous  or  was  privileged.  That 
justification.  ^^  publication  is  upon  its  face  libelous  there 
can  be  no  doubt  It  is  true  that,  ordinarily,  oral  words  which 
impute  to  another  a  criminal  disposition  or  charge  him  with 
being  notoriously  untruthful  or  unworthy  of  the  respect  and 
coiifidence  of  his  neighbors  are  not  actionable;  but  such  im- 
putations written  and  published  are  universally  held  to  con- 
stitute a  libel  per  0e.  Applying  the  accepted  definition  of 
libel,  it  is  difficult  to  conceive  of  any  publication  more  likely 
to  provoke  the  victim  to  wrath,  or  expose  him  to  public  hatred 
and  distrusf,  or  to  deprive  him  of  the  benefits  of  public  con- 
fidence, than  to  publish  abroad  that  he  is  a  common  liar 
whose  word,  even  under  the  solenmity  of  an  oath,  will  not  be 
believed  by  his  acquaintances. 

This  rule  is  not  to  be  evaded  by  the  plea  that  the  pub- 
lisher of  the  defamatory  words  did  no  more  than  express  hi? 
personal  belief.  If  A.  says  of  B.,  "  I  believe  he  stole  my 
horse,"  or,  "  I  believe  he  is  guilty  of  the  murder  of  C,"  or, 
"  In  my  opinion  he  is  the  njan  who  burglarized  the  store  of 
D.,"  these  expressions  constitute  in  law  a  slanderous  charge 
of  crime,  which  is  not  to  be  justified  by  pleading  or  proving 
that  the  publisher  had  reasonable  grounds  to  believe,  and  did 
believe,  the  fact  to  be  as  stated.  Such  facts,  if  pleaded,  may 
be  admissible  in  mitigation  of  damages,  but  not  as  a  defense. 
Upon  similar  principle,  he  who  writes  and  publishes  of  an- 
other, "  I  am  well  acquainted  with  this  man,  and  I  bejieve 
him  to  be  a  thief,"  or  "  I  believe  him  capable  of  willful  per- 
jury," is  guilty  of  a  libel,  whose  actionable  quality  is  not 
taken  away  by  the  qualification  of  the  publisher's  "  belief." 
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Were  the  rule  otherwise,  and  the  calumniator  could  shield 
himself  from  liability  by  an  expression  of  belief,  the  law 
against  defamation  of  character  could  be  completely  evaded 
by  every  maliciously  inclined  person.  Giddens  v.  Mirk,  4 
Ga.  364 ;  Binns  v.  Stokes,  27  Miss.  239 ;  Nelson  r.  Mnsgrave, 
10  Mo.  648;  Post  Pub.  Co.  v.  Moloney,  50  Ohio  St.  71  (33 
N.  E.  Eep.  921) ;  Miller  v.  Houghton,  10  U.  C.  Q.  B.  348; 
Dunccm  v.  Bromn,  15  B.  Mon.  186 ;  Sydenham  v.  Mann,  Cro. 
Jac.  407 ;  Johnson  v.  Brown,  57  Barb.  118 ;  Miller  v.  Miller, 
8  Johns.  74 ;  Oldham  v.  Peake,  2  Bl.  Kep.  961 ;  Stick  v.  Wise- 
dome,  Cro.  Eliz.  348 ;  Nix  v.  Caldwell,  81  Ky.  293,  (50  Am. 
Eep.  163) ;  Halt  v.  News  Ass'n,  94  Mich.  114  (53  N.  W. 
Eep.  952)  ;  Riley  v.  Lee,  88  Ky.  603  (11  S.  W.  Eep.  713, 
21  Am.  St.  Eep.  358)  ;  Steele  v.  Southwick,  9  Johns.  214; 
Rider  v.  Rulison,  74  Hun  239  (26  N.  Y.  Supp.  234)  ; 
Waters  v.  Jones,  3  Port.  442  (29  Am.  Dec.  261)  ;  Simmons 
V.  Holster,  13  Minn.  249  (Gil.  232)  ;  Stickels  v.  Hall,  2  O. 
C.  D.  244 ;  Dickey  v.  Andros,  32  Vt.  55 ;  Beehler  v.  Steever, 
2  Whart.  313;  Orth  v.  Featherly,  87  Mich.  315  (49  K  W. 
Eep.  640). 

If  the  defendant,  in  an  action  for  libel,  wishes  to  justify 
the  language  used  as  true,  he  must  admit  the  publication  as 
charged  by  the  plaintiff,  and  assume  the  burden  of  establish- 
ing its  truth.     No  attempt  was  made  in  this  direction  by  the  ' 
appellees  or  either  of  them. 

Upon  the  question  of  privilege  it  is  unnecessary  to  go 
into  any  extended   discussion.     Clearly  the  language  com- 
plained of  does  not  come  within  the  protection  of  absolute 
8.  Plea  ot         OT  Unqualified    privilege    (White    v.  Nicholls, 
publication:    suvra),  the  appearance  of  which  would  require 

questions  of  -  "^^  «        i.  t         i. 

tact.  the  court  to  peremptorily  direct  a  verdict  for 

the  defendants.  Indeed,  counsel  claim  for  it  only  the  pro- 
tection of  qualified  or  conditional  privilege.  A  fundamental 
difficulty  is  found  in  the  fact  that  the  answer  does  not  plead 
the  defense  relied  upon  in  argument,  v^he  petition  charges 
an   alleged   libel   contained   in   a   writing  embodying  three 
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separate  affidavits.  One  of  these,  purporting  to  be  si^ed  by 
all  of  the  defendants,  and  containing  the  statement  that  they 
are  each  well  acquainted  with  plaintiff  and  would  not  believe 
him  under  oath,  constitutes  the  gist  of  the  defamatory  matter 
of  which  the  plaintiff  complains^  while  the  others  are  set  out 
evidently  by  way  of  inducement  or  explanation,  or  in  pur- 
suance of  a  proper  purpose  to  exhibit  to  the  court  and  jury 
the  entire  writing  —  both  the  alleged  defamation  and  its  con- 
text. Now,  the  answer  under  which  the  defendants  seek  to 
assert  a  privilege  does  not  admit  the  publication  charged, 
but  proceeds  to  say  that  defendants  signed  an  affidavit  de- 
posing in  effect  that  they  knew  T.  E.  Gillaspie,  the  Demo- 
cratic candidate  for  sheriff  of  Iowa  county,  that  they  had  also 
been  informed  of  the  statements  made  in  a  circular  signed 
by  the  plaintiff  and  others,  and  that  from  their  acquaintance 
with  Gillaspie  they  knew  he  had  never  made  use  of  the  lan- 
guage which  said  circular  attributed  to  him ;  and  this  affidavit, 
the  answer  proceeds  to  allege,  was  made  and  published  by 
them,  in  good  faith  and  without  malice,  for  the  information 
of  the  electors  of  said  county.  In  other  words,  they  plead 
and  claim  privilege  for  a  written  publication  which  is  not  the 
publication  on  which  the  plaintiff's  action  is  based.  It  would 
seem  to  need  no  argument  to  sustain  the  proposition  that  a 
charge  of  libel  in  a  given  writing  is  not  answered  by  an  alle- 
gation or  admission  of  the  publication  of  another  and  dif- 
ferent writing  which  is  privileged.  The  plea  of  privilege  is 
in  the  nature  of  a  confession  and  avoidance,  and  the  admis- 
sion, to  be  of  any  avail  in  such  defense,  must  be  as  broad  as 
the  charge.  Va/n  Derveer  v.  Sutphin,  5  Ohio  St.  293 ;  People 
V.  Evening  News,  51  Mich.  11,  (16  K  W.  Eep.  185,  691)  ; 
Palmer  v.  Smith,  21  Minn.  419 ;  Kerr  v.  Force,  Fed.  Cas. 
Xo.  7,7ZOy  Morgan  v.  Booth,  76  Ky.  480;  Clifton  v.  Lange, 
108  Iowa,  472 ;  Hollenbeck  v.  Ristine,  105  Iowa,  488. 

Justification  or  avoidance  of  an  act  which  is  not  charged, 
or  of  matter  which  is  not  confessed,  is  both  illogical  and  ab- 
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surd,  aid' presents  no  issue.  1  Gould,  Plead.  (5th  Ed.), 
340;  1  Chitty,  Plead.  (16th  Am.  Ed.),  536. 

Under  this  state  of  the  pleadings,  it  is  not  necessary  for 
us  to  decide  whether  the  matter  stated  in  the  answer,  even  if 
made  applicable  to  the  libel  charged  in  the  petition,  would 
be  a  suflBcient  plea  of  privilege.  But  even  assuming  a  proper 
plea  to  have  been  made,  it  still  remained  a  question  for  the 
jury  whether  the  alleged  privilege  was  not  exceeded  and  the 
publication  made  with  actual  malice.  Morse  v,  Ti/mes-Re- 
publican  Printing  Co.,  124  Iowa,  707 ;  Nichols  v.  Eaton,  110 
Iowa,  513;  White  v.  Nicholls,  3  How.  266,  11  L.  Ed.  56l; 
Duncan  v,  Brovm,  15  B.  Mon.  186;  Conroy  v.-  Pittsburgh 
Times,  139  Pa.  334,  (21  Atl.  Eep.  154,  11  L.  R  A.  725,  23 
Am.  St.  Eep.  188) ;  Wright  v.  Woodgate,  2  Cromp.  M.  573. 

In  view  of  the  fact  that  a  new  trial  must  be  ordered,  and 
that  at  least  one  of  the  defendants  is  conceded  to  be  a  resident 
of  Benton  county,  thus  giving  the  trial  court  the  jurisdiction 
4.  taxatioh  ^  ^^^^  ^^^  ^7  ^^  issues  joined,  it  is  obvious 
OF  costa.  there  was  no  prejudicial  error  in  overruling  lie 
motion  of  the  defendants  for  judgment  for  costs,  on  the 
theory  that  they  had  been  sued  in  the  wrong  county.  And 
in  no  event  would  they  be  entitled  to  recover,  as  demanded, 
their  entire  expenses  and  attorney's  fees  incurred  in  defend- 
ing the  suit,  but  only  such  reasonable  allowance  as  would 
compensate  them  for  being  compelled  to  make  that  defense  in 
the  wrong  county. 

For  the  reasons  stated,  the  judgment  is  affirmed  on  the 
defendants'  appeal,  and  reversed  on  the  plaintiffs  appeaL 
The  costs  of  this  court  wiU  be  taxed  to  the  defendants. — 
Reversed. 
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R  W.  Hughes,  Appellee,  v.  The  Iowa  Cbntkajl  Railway 
Co.,  Appellant 

Riilroads:  negligence  of  co-employe:  liabiuty  statute.  A  car 
1  repairer,  injured  by  a  moving  engine  at  a  time  when  actually 
employed  at  his  work  in  the  yards  and  upon  the  tracks  of  the 
company,  is  as  a  matter  of  law  within  the  provisions  of  Code 
section  2071,  relating  to  the  liability  of  the  company  for  the 
negligence  of  a  co-employ6;  and  where  there  is  no  dispute  in 
the  evidence  as  to  the  character  of  the  employment,  and  but 
one  conclusion  can  be  drawn  therefrom  by  reasonable  minds, 
the  court  may  properly  instruct  as  to  whether  or  not  the  case 
comes  within  the  statute. 

Negligence:    instruction.    In  view  of  the  evidence  an  instruction 
t    that  if  after  the  engineer  knew  or  had  reason  to  know  that 
plaintiff  was  in  a  place  of  danger,  he  started  the  engine  without 
signal,  the  company  was  guilty  of  negligence,  was  not  erro- 
neous. 

Contributory  negligence.    Thie  evidence  in  an  action  for  injuries  to 
8    one  employed  in  repairing  cars  is  reviewed  and  held  to  justify 
a  submission  of  the  question  of  plaintiff's  negligence. 

Appeal  from  Marshall  District  Covrt. —  How.  G.  W.  Bubw- 
HAM,  Judge. 

Wednesday,  May  3,  1905. 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintifE  while  in  defendant's  employ  as  a  car  re- 
pairer. Trial  to  a  jury,  verdict  and  judgment  for  plaintiff^ 
and  defendant  appeals. —  Affirmed. 

Oeorge  W.  Seevers,  John  0.  Malcolm,  and  Cwrnmi/ngs 
&  Mote,  for  appellant 

Boardm^n,  Aldrich  &  Lawrence,  for  appellee. 
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Deemeb,  J. —  I.  Defendant's  yards  in  the  city  of 
Marshalltown  cover  many  blocks  of  ground,  and  between  the 
passenger  station  and  the  roundhouse  and  machine  shops 
there  are  countless  tracks,  main  line  and  switches,  running 
almost  east  and  west.  North  of  the  engine  house  and  the 
turntable  is  the  coal  chute,  and  between  them  are  three  tracks, 
running  east  and  west  The  northernmost  of  these  tracks, 
running  close  to  and  parallel  with  the  coal  chute,  is  known 
as  the  "  coal  track."  South  of  the  coal  track,  and  within  a 
short  distance  thereof,  was  the  repair  or  "  rip  track,"  also 
running  nearly  east  and  west.  This  track  joined  the  coal 
track  some  distance  south  of  east  of  the  coal  chute.  South 
and  east  of  the  coal  chute,  and  between  these  tracks,  was  a 
water  crane,  from  which  engines  obtained  water.  The  repair 
track  would  hold  fourteen  or  fifteen  cars,  and  they  were 
placed  thereon  for  the  purpose  of  being  repaired.  One  John- 
son was  defendant's  foreman  in  these  yards,  and  had  charge 
of  the  men  at  work  therein.  He  had  what  is  called  "  shanty  " 
—  we  suppose,  an  office  or  headquarters  —  on  the  south  side 
of  an  icehouse,  which  was  south  and  east  of  the  coal  chute, 
and  in  passing  from  the  coal  chute  to  his  shanty  one  had  to 
cross  the  coal,  repair,  and  two  other  tracks,  which  ran  down 
toward  the  turntable.  Plaintiff,  Hughes,  was  in  defendant's 
employ  as  a  car  repairer.  His  duties  were  to  repair  cars  set 
in  upon  the  repair  track,  which  were  subject  to  be  moved  as 
fast  as  repaired,  and  also  to  repair  cars  under  the  direction  of 
his  foreman  upon  any  and  all  tracks  in  the  defendant's  yards. 
He  was  or  might  be  required  to  repair  cars  while  in  transit 
upon  any  of  the  main  line  tracks  in  the  yard,  and  was  at  all 
times  subject  to  Johnson's  orders  with  regard  thereto.  In- 
deed, cars  which  were  partially  repaired  while  on  the  repair 
track  were  often  followed  onto  other  tracks  by  Johnson's  or- 
der, and  the  repairs  completed  while  the  car  was  in  other 
parts  of  the  yard.  Plaintiff  owned  his  own  tools,  he  being, 
as  we  imderstand  it,  a  carpenter,  and  with  defendant's 
consent  he  kept  them  in  the  east  end  of  the  coal  chute,  which 
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he  called  his  "  shanty."  He  was  required  to  go  to  work  at  7 
o'clock  in  the  morning,  and  was  expected  to  go  each  morning 
to  Foreman  Johnson's  shanty  to  get  his  orders.  His  work, 
at  times  at  least,  necessarily  subjected  him  to  the  perils  in- 
cident to  the  movement  of  cars,  engines,  and  trains,  as  he  was 
frequently  working  and  moving  about  them  while  they  were 
in  motion. 

On  the  morning  of  November  5,  1902,  plaintiff  reported 
to  Johnson  at  about  7  o'clock  as  usual,  and  was  directed  by 
him  to  put  some  linings  in  a  car  which  stood  on  the  repair 
track,  to  do  it  as  quickly  as  possible,  and,  if  he  could  not 
finish  before  the  car  was  pulled  out,  to  follow  it  out  into  the 
yards.  He  immediately  proceeded  northward  toward  his 
"shanty,"  crossing  the  tracks  between  the  icehouse  and  the 
coal  chute.  As  he  went  he  noticed  there  was  no  engine  upon 
the  coal  track.  One  Lang  was  a  co-employe  of  plaintiff,  who 
kept  his  tools  at  the  same  place,  and  who  was  to  assist  in  the 
work  of  repairing  the  car.  Lang  was  at  the  shanty  in  the 
coal  chute  when  plaintiff,  Hughes,  arrived  there,  and  he 
(Hughes)  told  Lang  what  the  orders  were.  After  plaintiff 
had  secured  his  tools  and  was  ready  to  start  south  to  the 
repair  track,  he  noticed  that  an  engine  had  pulled  up  on  the 
coal  track,  and  was  standing  just  south  of  the  southeast  comer 
of  the  coal  chute  taking  water  from  the  water  crane.  This 
engine  was  headed  west,  but  had  backed  east  from  the  coal 
chute,  where  it  had  been  "  coaled,"  to  the  water  crane,  in 
order  that  the  tender  might  be  filled  with  water.  The  engi- 
neer was  at  his  accustomed  place  on  the  right  side  of  the 
engine  cab ;  and  as  plaintiff  started  to  go  toward  the  repair 
track  he  noticed  the  engineer,  and  the  jury  was  justified  in 
finding  that  the  engineer  saw  the  plaintiff  as  he  came  up  to 
the  engine  and  started  to  go  west  between  it  and  the  coal 
chute.  As  the  engine  was  in  plaintiff's  way,  he  proceeded 
westward  along  the  side  of  the  engine,  intending  to  pass 
between  it  and  the  coal  chute,  and,  having  gone  around  the 

engine,  pass  directly  south  to  the  repair  track;  but  unfor- 
VoL.  128  lA.—  14 
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tunately,  in  attempting  to  pass  between  the  coal  chute  and 
the  engine,  the  engine  was  started  without  warning,  and 
plaintiff  was  caught  between  a  projecting  beam  or  sill  of 
the  coal  chute  and  the  bumping  beam  or  projection  on  the 
front  of  the  engine,  and  received  the  injuries  of  which  he 
complains.  The  way  which  plaintiff  took  was  a  much-trav- 
eled one,  and  he  had  gone  over  it,  as  he  said,  as  many  as  fifty 
times  a  day.  Other  employes  had  frequently  passed  through 
the  same  place,  with  engines  in  practically  the  same  situation. 
A  rule  of  the  defendant  company  provided  that'  "  the  engine 
bell  must  be  rung  when  an  engine  is  about  to  move.'' 

The  negligence  charged  is  (1)  the  starting  of  the  engine 
without  giving  any  signals  or  warning  that  it  was  about  to 
move;  (2)  failure  of  the  engineer  to  look  before  starting 
his  engine  to  see  if  plaintiff  was  out  of  danger;  and  (3)  the 
willful  wrong  of  the  engineer  in  starting  the  engine  without 
giving  a  signal  or  looking  to  see  if  plaintiff  was  out  of  dan- 
ger.    Defendant's  answer  was  practically  a  general  denial. 

The  trial  court  instructed  as  a  matter  of  law  that  plain- 
1.  Railboads:       tiff's  case  came  within  the  provisions  of  section 
TO-cmpioy6;°      207l  of  the  Codo,  to  which  we  shall  hereafter 
statute.  refer,  and  also  gave  the  following: 

Another  charge  of  negligence  on  the  part  of  the  defend- 
ant is  that  the  engineer,  before  he  started  his  engine,  failed 
to  look  to  see  if  plaintiff  was  in  a  place  of  danger,  and,  with- 
out looking,  started  his  engine  vrithout  giving  any  signaL 
Upon  this  branch  of  the  case  you  are  instructed  that  if  the 
engineer  of  engine  No.  7  knew  that  the  employes  were  in  the 
habit  of  passing  between  said  engine  and  the  coal  chute  while 
in  the  line  of  their  duty  as  car  repairers,  and  while  going  to 
and  from  their  work,  and  if  you  further  believe  that  said  en- 
gineer knew  or  had  reason  to  believe  that  plaintiff  was  be- 
tween said  engine  and  said  coal  chute  at  the  time  he  started 
his  engine,  and  with  such  knowledge  started  his  engine  with- 
out giving  any  signal  or  warning  to  plaintiff,  then  the  defend- 
ant would  be  guilty  of  negligence  in  not  looking  to  see 
whether  or  not  plaintiff  was  in  a  place  of  danger  before  start- 
ing his  engine  without  a  signal ;  and  you  should  so  find. 
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These  are  complained  of,  and  it  is  also  contended  that 
plaintiff  was  guilty  of  such  negligence  contributing  to  his 
injury  that  he  cannot  or  should  not  recover.  These  are  the 
ultimate  points  relied  upon  for  a  reversal,  although  they  are 
presented  in  many  ways  and  in  different  aspects. 

•  Section  2071  of  the  Code  reads  as  follows :  "  Every 
corporation  operating  a  railway  shall  be  liable  for  all  dam- 
ages sustained  by  any  person,  including  employes,  in  con- 
sequence of  the  neglect  of  the  agents  or  by  any  mismanage- 
ment of  the  engineers  or  other  employes  thereof,  and  in  con- 
sequence of  the  willful  wrongs,  whether  of  omission  or  com- 
mission, of  such  agents,  engineers  or  other  employes,  when 
such  wrongs  are  in  any  manner  connected  with  the  use  and 
operation  of  any  railway  on  or  about  which  they  shall  be 
employed.^' 

There  is  no  doubt  that  plaintiff  was  injured  by  a  moving 
engine ;  hence  the  wrong,  if  any  there  be,  was  connected  with 
the  use  and  operation  of  a  railway.     But  it  is  contended 
that  plaintiff's  employment  was  not  such  as  subjected  him 
to  the  hazards  peculiar  to  the  use  and  operation  of  railways; 
in  other  words,  that  he  did  not  belong  to  the  class  of  em- 
ployfe  intended  to  be  protected  by  this  statute.     The  mere 
fact  that  plaintiff  was  called  a  car  repairer  does  not  assist  in 
any  w^  in  the  solution  of  this  question.     The  test  is,  does 
the  duty  of  the  employe,  no  matter  what  his  designation,  re- 
quire him  to  perform  services  which  expose  him  to  the  haz- 
ards peculiar  to  the  business  of  operating  a  railway  ?    If  it 
does,  he  is  entitled  to  the  protection  of  the  statute.     Pyne  v. 
Railroad,  54  Iowa,  223;  Williams  v.  Railroad,  121  Iowa, 
270.    Accordingly  it  has  been  held  that  water  carriers,  snow 
shovelers,  private  detectives,  mechanics  in  shops,  car  inspec- 
tors, clinker  men,  coach  cleaners,  track  repairers,  section 
hands,  and  other  like  employes,  who  from  the  nature  of  their 
employment  or  in  the  performance  of  their  duties  are  ex- 
posed to  the  hazards  of  moving  cars,  are  within  the  statute. 
See  Keatley  v.  Railroad,  94  Iowa,  692 ;  8rmth  v.  Railroad, 
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78  Iowa,  584;  Pyne  v.  Railroad,  54  Iowa,  223;  Pierce  v\ 
Railroad,  73  Iowa,  140 ;  Canon  v.  Railroad,  101  Iowa,  619 ; 
Butler  V.  Railroad,  87  Iowa,  206 ;  Jensen  v.  Railroad,  ll6 
Iowa,  405 ;  Frandsen  v.  Railroad,  36  Iowa,  372 ;  Malone  v. 
Railroad,  65  Iowa,  417 ;  Haden  v.  Railroad,  92  Iowa,  229 ; 
Foley  V.  Railroad,  64  Iowa,  644.  In  AJceson  v.  Railroad, 
106  Iowa,  58,  the  cases  prior  to  that  time  are  fully  reviewed, 
explained,  and  distinguished,  and  the  true  rule  as  then  under- 
stood by  the  court  adopted.  It  was  held  in  that  case  that 
it  is  the  employment  at  the  time  of  the  injury  which  must 
be  looked  to,  rather  than  the  employees  engagements  at  other 
times.  The  rule  is  well  enough  settled,  and,  if  there  be  any 
difficulty  with  it,  it  is  in  the  application  thereof  to  the  par- 
ticular facts  of  the  case. 

In  the  instant  case  it  should  be  conceded,  we  think,  that 
when  plaintiff  was  injured  he  was  in  a  place  which  exposed 
him  to  the  hazards  of  moving  trains.  Indeed,  there  is  little 
or  no  room  for  argument  on  this  proposition.  But  appellant 
contends  that  he  was  there  for  a  purpose  of  his  own,  to-wit, 
to  secure  his  tools,  and  was  not  then  in  its  employ.  This, 
we  think,  is  an  erroneous  view  of  the  situation.  True  it  is 
that  plaintiff  was  not  at  all  times  and  during  every  hour  in 
the  day  in  defendant's  employ.  For  instance,  when  he  left 
defendant's  premises  and  went  to  his  own  home,  he  was  not, 
after  leaving  the  premises,  in  defendant's  employment  in 
such  a  sense  that,  if  he  was  thereafter  injured  by  a  train 
operated  by  defendant  on  some  distant  track,  which  he  was 
crossing  simply  to  reach  his  home,  within  the  protection  of 
the  statute.  But  when,  in  the  morning,  he  reached  defend- 
ant's yards,  reported  to  his  foreman,  and  received  his  orders 
as  to  what  to  do,  he  was  from  that  moment  subject  to  the 
control  and  direction  of  the  defendant,  and  was  in  its  em- 
ploy; and  if,  in  performing  the  duty  required  of  him,  he 
was  compelled  to  subject  himself  to  the  hazard  of  moving 
trains,  he  came  within  the  purview  of  the  statute  quoted. 
That  he  was  going  to  get  his  own  tools,  which  were  kept  in 
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property  belonging  to  the  defendant^  is  not  controlling.  He 
had  to  keep  these  tools  somewhere,  and  for  convenience  they 
were  kept  upon  the  defendant's-  premises,  arid  in  a  place  pre- 
sumptively provided  by  it.  In  going  to  get  these  tools,  under 
the  circumstances  disclosed  by  this  record,  he  was  as  much  in 
the  performance  of  his  duty  to  his  employer  as  if  he  were 
then  actually  engaged  in  repairing  cars.  If  defendant  did 
not  wish  to  subject  him  to  the  perils  of  moving  trains,  it 
should  have  provided  some  other  place  for  the  storage  of  tools. 
As  it  did  not  do  so,  but  permitted  the  use  of  its  coal  shed  for 
that  purpose,  the  case  is  no  different  from  what  it  would  have 
been,  had  defendant  constructed  a  tool  shed  at  the  place  where 
the  implements  were  kept,  and  had  ordered  its  employe  to 
deposit  them  there.  If  this  had  been  done,  and  plaintiff, 
pursuant  to  directions  from  his  foreman  as  to  what  to  do, 
was  compelled  to  expose  himself  to  the  peculiar  hazards  of 
railroading,  we  apprehend  no  one  would  claim  that  he  was 
not  entitled  to  protection  under  the  statute.  Plaintiff  could 
not  work  without  his  tools,  and  it  was  as  much  his  duty, 
after  receiving  his  orders,  to  get  them,  as  it  was  that  he  should 
use  them ;  and,  after  coming  upon  defendant's  premises  and 
subjecting  himself  to  the  orders  of  his  foreman,  he  was  from 
that  time  on  in  the  defendant^  employ.  The  record  is  such 
as  to  convince  us  that  plaintiff  was  in  defendant's  employ 
when  he  received  his  injuries,  and  that  the  wrong  which 
brought  them  about,  if  there  was  one,  was  connected  with 
the  operation  of  the  railway. 

But  it  is  argued  that  in  no  event  was  the  court  justified 
in  instructing  the  jury  as  a  matter  of  law  that  plaintiff  had 
brought  his  case  within  the  terms  of  this  statute.  Were 
there  any  dispute  over  the  facts,  doubtless  this  proposition 
would  be  true ;  but  where,  as  here,  the  facts  are  undisputed, 
and  the  inferences  which  may  be  drawn  therefrom  such  as 
that  reasonable  minds  cannot  differ  with  respect  thereto,  a 
trial  court  is  justified  in  instructing  the  jury  as  to  the  effect 
if  the  testimony  on  a  given  point.     Kenosha  v.  Shedd,  82 
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Iowa,  540 ;  Noble  v.  White,  103  Iowa,  352 ;  Hall  v.  Manson, 
90  Iowa,  585.  Ordinarily  the  character  of  an  employment, 
and  whether  or  not  thereby  the  employe  is  brought  within 
the  provisions  of  the  statute,  are  questions  oi  fact  for  a  jury, 
and  not  of  law  for  the  court.  Shroeder  v.  Railroad,  41 
Iowa,  348.  But,  where  there  is  no  dispute  in  the  evidence 
upon  these  propositions,  it  is  the  right,  as  well  as  the  duty, 
of  the  court,  to  instruct  the  jury  as  to  whether  or  not  the 
case  comes  within  the  statute.  McKenna  v.  Hoy,  76  Iowa, 
322 ;  Mmr  v.  Miller,  82  Iowa,  700. 

II.  Instruction  No.  12,  of  which  complaint  is  made, 
had  reference  to  the  duties  of  the  engineer  "  after  he  knew 
or  had  reason  to  believe  that  plaintiff  was  between  the  engine 
8.  Negligence:     ^^^  the  coal  chute,"  and  it  says  that  if,  with 

instruction.  g^^j^  knowledge,  he  started  his  engine  without 
giving  any  signal  or  warning,  then  defendant  would  be  guilty 
of  negligence.  In  view  of  the  evidence  as  to  the  custom  of 
employes  at  this  particular  place,  the  rules  of  the  company 
with  respect  to  the  giving  of  signals,  and  as  to  the  engineer's 
having  seen  plaintiff  go  in  between  the  engine  and  the  coal 
chute,  there  was  no  error  here.  Orr  v.  Railroad,  94  Iowa, 
423 ;  Sutzin  v.  Railroad,  95  Iowa,  304 ;  Barry  v.  Burlington, 
119  Iowa,  62.  This  instruction  does  not,  as  defendant  con- 
tends, eliminate  the  question  as  to  plaintiff's  contributory 
negligence.  Indeed,  the  next  instruction  clearly  says  that, 
even  if  the  jury  found  defendant  guilty  of  negligence  under 
the  twelfth  instruction,  nevertheless,  if  plaintiff  by  any  neg- 
ligence on  his  part  contributed  to  bring  about  the  injury,  he 
could  not  recover.  The  instruction  as  a  whole  was  not  er- 
roneous. Assuming  that  the  jury  found  the  facts  to  be  as 
mooted  in  the  instruction,  there  is  no  doubt  that  defendant 
was  negligent. 

III.  Contributory  negligence  on  the  part  of  plaintiff 
is  stoutly  insisted  upon.  This  was  one  of  the  grounds  of 
defendant's  motion  for  a  directed  verdict.  As  to  this  we  do 
not  feel  justified  in  finding  as  a  matter  of  law  that  plaintiff 
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was  guilty  of  any  such  negligence  as  will  bar  him  of  recovery. 
t  CoimuBu-  If  there  had  been  no  evidence  tending  to 
uGBxcB.  show  that  the  engineer  saw  plaintiff  go  between 
his  engine  and  the  coal  chute^  and  that  plaintiff  knew  the 
engineer  saw  him  going  into  this  dangerous  place,  we  should 
have  an  entirely  different  case.  But  it  is  apparent  from 
the  record  that  so  long  as  the  engine  remained  stationary, 
as  plaintiff  had  the  right  to  believe  it  would,  there  was  no 
danger  in  going  between  it  and  the  coal  chute.  Plaintiff 
said  that  he  relied  upon  the  engineer  giving  a  signal  before 
starting  his  engine.  If  this  had  been  given,  he  (plaintiff) 
could  easily  have  stepped  aside  and  avoided  the  injury. 
The  rules  of  the  company  required  such  a  signal,  and  with 
these  plaintiff  was  familiar,  and  he  said  that  he  relied  upon 
them  in  going  into  the  place  where  he  was  injured.  Had 
the  engiiieer  obeyed  them,  the  accident  would  not  have  hap- 
*  pened.  On  either  side  of  the  projecting  beam  or  sill  of  the 
coal  chute  there  was  ample  room  for  an  employe  to  stand 
while  an  engine  passed.  The  danger  zone  was  a  very  nar- 
row one,  and  so  long  as  the  engine  remained  stationary 
plaintiff  was  in  a  place  of  safety ;  but  when  he  attempted  to 
get  around  this  projecting  beam  the  engine  came  unexpect- 
edly upon  him,  and  the  bumper  upon  the  front  end  thereof 
pinioned  him  against  the  sill. 

Appellant  says  that  plaintiff  should  have  gone  around 
the  other  end  of  the  engine,  passed  under  the  water  crane, 
and  thus  avoided  the  danger.  The  trouble  with  this  con- 
tention is  that  plaintiff  did  not,  so  far  as  shown,  know  which 
way  it  was  proposed  to  move  the  engine.  He  did  know 
that  under  exactly  similar  conditions  other  employes,  as  well 
as  he,  had  frequently  before  that  time  taken  the  same  course 
that  he  did.  He  knew,  also,  that  the  engineer  saw  him  going 
in  that  direction,  and  he  had  the  right  to  assume  that  the 
engine  would  not  be  started  without  a  signal.  Under  these 
circumstances  it  was  for  the  jury  to  say  whether  or  not  plain- 
tiff was  guilty  of  negligence  in  selecting  the  way  he  did.. 
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Neither  was  entirely  safe,  unless  the  engineer  did  his  duty. 
If  he  did  comply  with  the  rules,  each  was  comparatively 
secure.  Moreover,  when  plaintiff  started  to  go  to  the  repair 
track  after  having  obtained  his  tools,  another  engine  had 
come  onto  the  coal  track  and  was  standing  east  of  the  water 
crane,  so  that,  had  he  attempted  to  go  to  the  rear  of  the  engine 
which  struck  him,  he  would  have  had  to  pass  between  the 
two  engines,  which  were  close  together,  and  thus  subject  him- 
self to  a  peril  from  each.  The  case  on  this  proposition  was 
clearly  for  the  jury.  Of  course,  plaintiff's  belief  that  he 
could  go  through  between  the  engine  and  the  chute  is  not 
controlling.  His  conduct  must  be  judged  from  all  the  sur- 
rounding circumstances. 

There  is  no  error  in  the  record,  and  the  judgment  must 
be,  and  it  is,  affirmed. 


142    67fil  Hugh  H.  Huntee,  Appellee,  v.  Henry  Davis,  Appellant. 


Sales:    submission  op  issues:    harmless  error.    Where  the  court 

1  instructed,  under  a  claim  of  absolute  sale,  that  if  the  jury  found 
that  defendant  received  from  plaintiff  certain  horses  to  be 
cared  for  and  when  sold  he  should  pay  plaintiff  a  stipulated 
price  per  head  then  plaintiff  would  be  entitled  to  recover,  other- 
wise the  verdict  should  be  for  defendant,  the  error  in  failing 
to  submit  defendant's  counterclaim  of  charges  for  keeping  and 
sale  under  a  claim  that  the  horses  were  received  for  sale  on 
commission,  and  in  refusing  evidence  in  support  thereof,  was 
harmless  in  view  of  the  verdict  for  plaintiff. 

Sale  by  agent:   liability  for  loss.     One  who  receives  property  to 

2  be  sold  by  him  as  agent,  is  not  liable  for  its  loss  before  sale 
in  the  absence  of  a  showing  of  negligence  on  his  part. 

Evidence:    admissibility.    Where  there  is  nothing  on  the  face  of 

3  the  record  to  indicate  that  a  witness  is  expressing  an  opinion 
rather  than  stating  a  fact,  the  evidence  is  admissible. 

Same.    Evidence  as  to  the  cost  to  plaintiff  of  the  horses  was'  im- 

4  material  on  an  issue  as  to  whether  defendant  was  to  pay  plain- 
tiff a  stated  price  per  head  for  them,  or  was  to  sell  them  on 
commission  and  account  for  the  proceeds,  but  its  admission 
under  a  statement  of  the  court  that  it  was  immaterial  was  with- 
out prejudice. 
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Appeal  from  Linn  District  Court, —  Hon.  W.  G.  Thomp- 
son, Judge. 

Thubsday,  May  4,  1906.  ^ 

Action  to  recover  the  purchase  priqe  of  certain  horses. 
Defendant  denied  that  he  purchased  the  animals,  and  pleaded 
that  they  were  sent  him  for  sale  on  commission.  He  also 
pleaded  other-  matters,  which,  so  far  as  material,  will  be 
referred  to  in  the  body  of  the  opinion.  The  case  was  tried 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  the  plain- 
tiff, and  defendant  appeals. —  Conditionally  affirmed. 

F.  L.  Anderson  and  M.  W.  Courtney,  for  appellant 

W.  H.  Smith  and  Dawley,  Rubhard  &  Wheeler,  for  ap- 
pellee. 

Deemek,  J. —  I.  Plaintiff  claims  that  he  sold  and  de- 
livered to  the  defendant  twenty-four  head  of  horses  at  the 
agreed  price  of  $50  per  head.  This  defendant  denied.  He 
further  pleaded  that  the  horses  were  consigned  to  him  for  sale 
on  commission,  to  be  sold  for  the  best  price  possible,  and 
that  he  was  to  account  to  the  plaintiff  for  the  net  proceeds 
after  deducting  all  expenses.  He  also  averred  in  his  answer 
that  of  the  twenty-four  horses  shipped  to  him  by  plaintiff, 
two  died,  two  were  yet  in  his  possession,  unsold,  and  the  re- 
mainder were  sold  for  $795.  He  also  pleaded  that  his 
expenses  in  connection  with  the  keeping  and  sale  of  the  horses 
were  $603.90,  which  amount  he  asked  to  be  offset  against  the 
gross  amount  received. 

The  trial  court  did  not  submit  defendant's  theory  of  the 

case  to  the  jury,  but  did  instruct  as  follows :     "  (4)  If  you 

L  Sales:  »ub-     are  Satisfied  from  the  evidence  that  in  Septem- 

issues;  bcr,  1902,  defendant  received  from  the  plaintiff 

error.  twcnty-four  head  of  horses,   and  you  further 

find  that  the   defendant   received   the  horses,   and   agreed 
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to  feed,  care  for  and  sell  the  same,  and  pay  plaintiff  in  the 
fall  of  that  year  $50  per  head  therefor  to  plaintiff,  then  you 
will  be  warranted  in  finding  for  plaintiff  a  verdict  for  the  sum 
of  $1,200,  with  6  per  cent,  interest  thereon  from  May  1, 
1903.  If  you  fail  to  so  find  from  said  evidence,  your  ver- 
dict should  be  for  the  defendant.^'  Failure  to  submit  defend- 
ant's offset  or  counterclaim  to  the  jury,  and  a  denial  by  the 
court  of  his  right  to  prove  the  matters  of  expense  connected 
with  the  sale  of  the  horses,  is  relied  upon  as  error  for  which 
there  should  be  a  reversal. 

Under  th^  issues,  defendant  should,  of  course,  have  been 
permitted  to  introduce  evidence  in  support  of  his  defense; 
and  the  trial  court,  after  the  receipt  of  such  evidence,  should 
have  instructed  the  jury  with  reference  thereto.  But  the 
error  in  sustaining  the  objections  to  the  testimony  was  cured 
by  the  verdict  of  the  jury,  and  the  failure  to  submit  the 
issue  tendered  by  the  answer  is  not  a  matter  of  which  the 
defendant  may  justly  complain,  for  the  error  was  not  preju- 
dicial to  h^m.  It  will  be  noticed  that  the  instruction  placed 
the  burden  upon  plaintiff  of  establishing  his  claim,  and 
then  said  that,  if  plaintiff  failed  in  so  doing,  the  verdict 
should  hb  for  the  defendant.  This  relieved  the  defendant  of 
proving  any  of  the  aflSrmative  matter  pleaded  in  answer, 
and,  of  course,  was  not  prejudicial  to  him.  Plaintiff  alone, 
as  it  seems  to  us,  has  ground  for  objection  to  the  instruction. 
As  the  jury  found  that  there  was  such  a  contract  as  plaintiff 
relies  upon,  the  rejection  of  testimony  tending  to  show  an 
offset  in  defendant's  favor,  based  upon  another  theory,  was 
without  prejudice.  Rosenberger  v.  Marsh,  108  Iowa,  47; 
Mayne  v.  Bank,  80  Iowa,  711 ;  Robinson  v.  Keith,  25  Iowa, 
321. 

II.     A  witness  testified  that  defendant  "  acknowledged 

that  he  took  the  horses  at  a  valuation  of  $50  per  head.'* 

s.  Evidence:       Defendant  moved  to  strike  this  as  a  conclusion 

•dmissibiiity.     gjjj   opinion   of  the  witness.     Manifestly  the 

witness  used  the  word  "  acknowledged  "  as  the  equivalent  of 
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"  stated  '^  or  "  said,"  and  in  this  aspect  there  was  no  error 
in  denying  the  motion.  Surely  there  is  jiothing  on  the  face 
of  the  record  to  indicate  that  the  witness  was  giving  an 
opinion  rather  than  stating  a  fact. 

IIL  Defendant  asked  an  instruction  to  the  effect  that, 
if  the  two  horses  which  died  were  lost  without  any  fault  on 
his  part,  then  plaintiff  could  not  recover  therefor.  This  was 
t.  Sal*  by  rcfusod,   and  nothing   like  it  was  given.     In 

bmty 'fo^'       view  of  plaintiff's  testimony  as  to  the  nature 
*°*^  of  the  contract  between  him  and  the  defendant, 

we  think  the  defendant  was  not  liable  for  the  horses  which 
died,  in  the  absence  of  a  showing  of  some  negligence  on  his 
part;  and,  as  this  was  neither  pleaded  nor  proved,  the  in- 
struction in  question  should  have  been  given.  From  the  tes- 
timony it  appears  that  the  risk  of  death  was  upon  the  plain- 
tiff, for  defendant  was  to  sell  them  as  plaintiff's  agent. 
Bowman  v.  Fur  Mfg.  Co.,  96  Iowa,  194;  Norton  v.  Melich, 
97  Iowa,  565. 

IV.  Over  defendant's  objections,  plaintiff  was  per- 
mitted to  show  what  he  paid  for  the  horses,  which  was  some- 
thing in  the  neighborhood  of  $40  per  head.  Thereafter  de- 
fendant moved  to  strike  this  testimony.  In  re- 
sponse to  the  motion  the  court  said :  "  Since 
it  is  in  the  record,  it  may  stand ;  and  you  [meaning  defend- 
ant] may  be  allowed  to  prove  their  worth,  but  I  say  frankly 
I  don't  think  it  is  material."  The  second  thought  of  the 
court  was  undoubtedly  the  better  one.  The  testimony  was 
not  material,  but  we  are  satisfied  that  no  prejudice  resulted 
from  its  admission.  The  court,  in  effect,  told  the  jury  that 
it  was  not  material,  although  he  allowed  it  to  stay  in  the  rec- 
ord. As  applied  to  this  controversy,  we  do  not  see  how  it 
operated  in  any  manner  to  the  defendant's  prejudice.  A 
showing  with  reference  to  the  value  of  the  property  would 
have  no  tendency  to  disprove  the  defendant's  claim  that  he 
was  to  handle  them  on  commission,  and  account  for  the  net 
proceeds  thereof.    IS'or  would  the  fact  that  they  cost  $40  per 
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head  tend  to  show  that  the  defendant  was  to  pay  $50  net  for 
them.  If  it  had  any  bearing  on  either  proposition,  then  it 
was  material,  and  no  error  was  committed.  If  it  had  no 
bearing  on^either,  then  the  admission  of  the  testimony,  in 
view  of  the  statement  made  by  the  court  with  reference 
thereto,  was  without  prejudice  to  the  defendant.  As  already 
intimated,  we  do  not  see  how  the  testimony  could  have  been 
used  so  as  to  prejudice  defendant's  case.  If  the  horses  had 
cost  $100  per  head,  this  would  have  no  bearing  upon  the 
question  as  to  whether  he  was  to  sell  them  on  a  commission 
and  account  for  the  net  proceeds. 

V.  The  error  in  refusing  the  instruction  with  refer- 
ence to  the  two  horses  which  died,  plaintiff  offers  to  cure 
through  a  remittitur  of  $100  with  interest.  This  being  filed 
within  thirty  days  from  the  announcement  of  this  opinion,  the 
judgment  will  be  affirmed.  If  the  remittitur  is  not  so  filed, 
the  judgment  will  be  reversed.  If  filed,  plaintiff  will  pay 
one-fifth  of  the  costs  of  this  appeal,  and  the  defendant  four- 
fifths.  If  the  case  shall  finally  stand  as  reversed,  plaintiff 
will  pay  all  costs  of  this  appeal. —  Affirmed  on  conditions. 


C.  H.  FoY,  Appellee,  v.  Merritt  Houstman,  Clara  Houst- 
MAN,  E.  A.  Lazenby,  Appellees,  and  George  Wilson, 
Trustee,  Appellant, 

Taxation:    redemption:     notice.    An  owner  in  possession  of  real 

1  property  is  entitled  to  notice  of  the  expiration  of  the  period  of 
redemption  from  tax  sale,  and  failure  to  give  such  notice  will 
vitiate  a  tax  deed. 

Same.     A  resident  owner  of  unoccupied  lots  is  only  required  to 

2  show  such  acts  of  possession  or  control  over  the  same  as  are 
usually  exercised  by  resident  owners  of  like  property  to  entitle 
him  to  notice  of  expiration  of  the  period  of  redemption  from 
a  tax  sale. 

Appeal  from  Linn  District  Cot/W.-^  Hon.  Wm.  6.  Thomp- 
son, Judge. 


Digitized  by  VjOOQIC 


May  1905]  Foy  v.  Houstman.  221 

Thursday,  May  4,  1905. 

Action  in  equity  to  foreclose  mortgage.  Cross-petition 
by  defendant  Wilson  to  quiet  title  in  him  under  a  tax  deed. 
Decree  for  plaintiff,  and  Wilson  appeals. —  Affirmed. 

George  W.  Wilson,  for  appellant. 

E.  C,  Barber  and  Jamison  &  Smyth,  for  appellees. 

Weaveb,  J. —  The  plaintiff,  Foy,  conveyed  the  lots  in 
controversy  to  Merritt  Houstman  taking  from  the  latter  a 
purchase-money  mortgage,  which  he  seeks  to  foreclose  in  this 
action.  Houstman  in  turn  conveyed  the  lots  to  Lazenby, 
who  thereafter  conveyed  them  to  Houstman.  The  lots  were 
sold  for  delinquent  taxes  for  the  year  1898,  and  Wilson 
claims  to  have  become  the  assignee  of  the  certificate  of  sale, 
and  thereafter  to  have  received  a  treasurer's  deed.  The  trial 
court  found  the  tax  deed  to  be  void,  decreed  a  foreclosure  of 
plaintiff's  mortgage,  and  permitted  Houstman  to  redeem 
from  the  sale  under  "which  said  deed  was  made.  The  record  is 
incumbered  by  numerous  pleadings,  and  obscured  by  disputes 
over  the  record  presented  to  this  court.  The  questions  of 
practice  thus  presented  are  of  no  general  importance,  and 
we  shall  not  here  discuss  them. 

After  examining  the  multiplied  abstracts  in  the  light 
of  the  transcript  which  has  been  furnished,  we  are  disposed 
to  hold,  against  the  contention  of  the  appellant,  that  the 
pleadings  are  broad  enough  to  justify  the  relief  granted,  and 
that  the  decree  is  fairly  sustained  by  the  testimony. 

In  our  judgment,  the  tax  deed  was  void  or  voidable  for 
want  of  proper  showing  of  notice ;  and,  such  being  the  case, 
it  is  not  material  that  we  consider  other  questions  argued. 
?fo  notice  of  the  expiration  of  the  period  of  redemption  was 
served  upon  Lazenby,  who  was  then  the  owner  of  the  lots  and 
a  resident  of  the  city.     He  owned  them  during  the  year 
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1902,  and  at  the  time  when  Wilson  served,  or  claims  to  have 
served,  notice  of  expiration  on  certain  other  persons;  and, 
if  he  was  in  such  possession  as  entitled  him  to  notice,  it  is 
obvious  that  the  right  of  redemption  was  not  cut  off  by  the 
treasurer's  deed.  Ellstvorth  v.  Low,  62  Iowa,  178.  The 
lots  were  vacant  —  that  is,  they  were  not  improved  or  occu- 
pied with  buildings  of  any  kind  —  and  in  order  for  the  owner 
to  be  in  possession,  within  the  meaning  of  the  law  respecting 
the  service  of  notice  of  expiration,  he  was  not  required  to 
show  any  other  acts  of  possession  or  control  than  such  as  are 
usually  exercised  by  resident  owners  having  title  to  property 
of  that  kind.  Ellsworth  v.  Low,  supra.  The  evidence  tends 
to  show  that  Lazenby  lived  in  the  same  city,  exercised  per- 
sonal supervision  over  the  lots,  had  his  agents  post  notices 
thereon  offering  them  for  sale,  kept  the  sidewalk  in  front 
cleared  from  snow,  and,  in  consideration  of  service  in  keeping 
down  the  weeds,  permitted  a  neighbor  to  use  a  portion  of  the 
premises  as  a  vegetable  garden.  To  allow  a  tax  purchaser 
to  ignore  such  ownership  and  possession  as  this,  and  obtain 
a  title  by  serving  notice  upon  strangers,  would  open  the  door 
to  the  most  inequitable  results.  In  addition  to  the  precedent 
last  above  cited,  see,  also,  directly  in  point,  Sapp  v.  Wdlher, 
66  Iowa,  497;  Bxjxle  v.  Holt,  74  Iowa,  294;  Cahalan  v.  Van 
Sani,  87  Iowa,  593. 

We  hold,  therefore,  that  the  tax  deed  was  issued  upon 
insuflScient  notice,  and  is  of  no  validity  against  the  right  of 
redemption  in  plaintiff  or  in  Houstman,  the  grantee  of  La- 
zenby. It  is  therefore  ordered  that  the  decree  of  the  district 
court  be  aflSrmed,  with  leave  to  plaintiff  and  to  the  defendant 
Houstman  to  make  rediemption  from  the  tax  sale  at  any  time 
within  thirty  days  from  the  filing  of  this  opinion.  Appel- 
lant's motion  to  strike  appellee's  amended  abstract  and  ap- 
pellant's second  amended  abstract  are  each  overruled.  The 
costs  of  this  court  will  be  taxed  to  the  appellant —  Affirmed. 
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Jeremiah  W.  Frank  v.  Charles  Beery,  Appellant. 

Alienation  of  wife's  affections:    mitigation.    A  general  allegation 

1  of  bad  character  is  insufficient  to  raise  an  issue  of  previous 
unchastity  and  to  permit  evidence  thereof  in  mitigation  of 
damages  in  an  action  for  alienating  a  wife's  affections. 

Previous  unchastity:    connivance  of  husband:    proof.    To  sustain 

2  an  issue  of  the  wife's  previous  unchastity,  with  the  knowledge 
and  connivance  of  the  husband,  both  his  knowledge  and  con- 
sent must  be  shown,  and  where  the  same  do  not  appear  from 
the  evidence  the  issue  should  not  be  submitted  to  the  jury. 

Proof  of  handwriting:    competency  of  witness.    One   who   wit- 

3  nessed  the  signature  of  another  is  competent  to  state  whether 
certain  letters  were  in  the  same  handwriting,  and  the  fact  that 
the  witness  was  not  an  expert  and  had  but  slight  business 
experience  affected  the  weight  rather  than  admissibility  of  his 
evidence. 

Proof  of  handwriting.    The  filing  of  an  answer  purporting  to  be 

4  signed  by  defendant  is  an  assertion  that  the  signature  is  genuine 
and  it  may  be  received  in  evidence  as  a  standard  of  com- 
parison of  his  claimed  handwriting. 

Secondary  evidence:    objection.    Where  secondary  evidence  is  ad- 

5  mitted  without  objection  it  must  thereafter  be  attacked  by 
motion  to  strike. 

Evidence:    admissibility.    Where    defendant    and    plaintiff's    wife 

6  were  corresponding,  and  it  appeared  from  one  of  his  letters 
that  he  had  rented  a  certain  postoffice  box,  the  testimony  of 
the  postmaster  that  a  man  by  defendant's  name  had  rented  a 
box  of  the  same  number  at  about  the  date  of  the  letter  was 
competent. 

Evidence:    support  of  family.     Evidence  of  the  amount  plaintiff 

7  expended  in  the  support  of  his  family  is  held  admissible  on  the 
question  of  proper  support  and  cause  of  separation. 

Appeal  from  Linn  District  Court, —  Hon.  Wm.  G.  Thomp- 
son, Judge. 

Thuesday,  May  4,  1905. 
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Judgment  for  damages,  from  which  defendant  appeals* 
—  Affirmed. 

Redmond  &  Stewart,  for  appellant 

Orunewald  Bros,  and  Jamison  &  Smyth,  for  appellee. 

Ladd,  J. —  Plaintiff  became  the  husband  of  Mrs.  At*- 
wood  December  25,  1900,  and  claims  to  have  lived  happily 
with  her  until  in  1902,  when  her  attitude  toward  him 
changed,  and,  after  two  temporary  separations,  he  left  her 
in  September,  1903.  He  attributed  all  his  troubles  to  inter- 
ference on  the  part  of  defendant, 

I.  Plaintiff  recognized  nine  letters  addressed  to  his 
wife,  and  the  photograph  of  another,  as  being  in  the  hand- 
writing of  defendant.  These  were  received  in  evidence,  over 
y  Proof  o?         objection   that  his   competency  had  not  been 

fo^p^cncr**'  sJ^^^^'  ^8  ^®  ^^^  seen  the  defendant  write  a 
of  witness.  receipt  and  sign  his  name  in  a  subscription 
book,  the  ruling  was  correct.  Hyde  v,  Woolfolk,  1  Iowa, 
159;  State  v.  Farrington,  90  Iowa,  673;  State  v.  Hall 
(S.  D.),  91  N.  W.  Rep.  325,  65  L.  R.  A.  151;  Elliott  on 
Evidence,  section  1100;  Greenleaf  on  Evidence  (15th  Ed.), 
section  577;  Rogers  on  Expert  Testimony  (2d  Ed.),  section 
122.  The  fact  that  the  witness  was  not  an  expert  and  had 
enjoyed  little  business  experience  went  to  the  weight  to  be 
given  his  testimony  rather  than  to  its  admissibility. 

II.  When  the  photograph  of  a  letter  was  offered  and 
admitted,  objection  that  it  was  secondary  evidence  was  not 
urged.     The  letter  appears  in  the  abstract,  and  is  followed 

by  the  statement :    "  Coimsel  for  plaintiff  now 

'  evidence:         reads    photographed    letter    marked    *  Exhibit 

objection.         ^^     ^^,„     rpj^^^^^^^^    ^^^    defendant    first 

raised  the  above  objection,  and  it  was  overruled.  This  was 
not  error,  as  the  photograph  was  then  before  the  jury,  and 
could  not, properly  have  been  excluded  save  on  a  motion  to 
strike. 
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III.  In  one  of  these  letters  the  writer  informed  plain- 
tiffs wife  that  he  had  procured  a  box  with  a  key  to  it,  No. 
490,  and  cautioned  her  to  remember  the  number.     The  post- 
master testified  that  a  man  of  defendant's  name 

*'SlS5Siity.  rented  a  box,  being  that  number  at  the  post 
oiEce,  some  time  during  the  same  month.  As 
they  were  corresponding,  and  he  asked  in  the  letter  contain- 
ing the  statement  that  she  write,  the  postmaster's  evidence 
was  admissible. 

IV.  The  signature  of  Charles  E.  Berry  attached  to  the 
answer  was  admitted  in  evidence,  over  objection,  as  a  stand- 
ard of  comparison  with  the  handwriting  of  the  letters.     The 

statute  requires  every  pleading  to  be  subscribed 
**a!2S^TiNo.    ^y  ^^®   party  or  his  attorney    (section   3580^ 

Code),  and  the  court  had  the  right  to  assume^ 
in  the  absence  of  any  showing  to  the  contrary,  that  defendant^ 
in  filing  his  answer  purporting  to  be  signed  by  himself,  had 
complied  with  the  law.  Filing  such  an  answer  was  an  as- 
section  that  the  signature  was  genuine,  and  it  was  rightly 
received  in  evidence.     See  State  v.  Farrington,  90  Iowa,  673. 

V.  Plaintiff  was  allowed,  over  defendant's  objection, 
to  testify  that  he  had  $600  when  married,  and  that  during 
the  2^^  years  he  had  lived  with  his  wife  he  had  expended  all 

save  $40  in  support  of  his  family,  of  which 
'  sJp^Jrt^of       fact  she  had  knowledge.     The  evidence  was  not 
*™  ^'  very  material,  but  had  some  tendency  to  show 

that  he  had  cared  for  her  properly.  On  the  other  hand,  the 
inference  was  open  that  the  separation  may  have  resulted 
because  of  the  exhaustion  of  plaintiff's  funds  rather  than  the 
interference  of  defendant.  On  these  grounds  its  admission 
may  be  sustained. 

VI.  The  jury  was  instructed  not  to  consider  the  evi- 
dence of  plaintiff's  wife's  bad  character  prior  to  her  marriage. 
Snch  evidence  could  have  been  received  only  in  mitigation 
of  damages.  Contuay  v.  Nicol,  34  Iowa,  533.  And,  under 
onr  Code,  mitigating  circumstances,  to  be  provable,  must  be 

Vou  128  lA.— 16 
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specially  pleaded  (Herriman  v.  Layman,  118  Iowa,  590), 
1.  Alienation  ^^^  ^^  *^®y  must  be  pleaded  as  8uch.  A  mere 
AFFBCTWNs:  general  allegation,  as  in  defendant's  answer, 
mitigation.  ^^g  ^^^  enough,  and  did  not  put  her  previous 
character  in  issue.  The  instruction  was  correct.  On  this 
ground,  if  for  no  other,  the  evidence  of  Marks  that  the  wife 
had  been  accused  four  years  before  (prior  to  her  marriage) 
of  robbing  a  man  was  properly  stricken. 

VIL     In  his  answer  defendant  pleaded  that  the  wife 

had  been  a  prostitute  both  before  and  after  her  marriage,  and 

that  plaintiff  so  knew  and  connived  in  what  she  did,  but  this 

«.  Privious         issue  was  not  submitted  to  the  jury.     If  no 

connivance  of    evidcuce  was  introduccd  tending  to  support  the 

husband;        »     ,  . 

proof.  issue,   omission   to   submit  it  was  not   error. 

Van  Vechten  v.  Smith,  59  Iowa,  173;  Kimball  v.  Monarch 
Ins,  Co.,  70  Iowa,  513.  To  sustain  this  defense,  knowledge 
on  the  husband's  part  and  consent  thereto  were  both  essential. 
Stumm  17.  Hummel,  39  Iowa,  478.  The  evidence  failed 
to  show  either.  That  his  suspicions  were  aroused  must  be 
conceded,  but  his  request  of  a  policeman  to  keep  watch  of 
her  indicated  objection  rather  than  consent  His  objections 
to  her  frequent  trips  downtown,  which  she  did  not  satisfac- 
torily explain,  and  to  her  association  with  a  certain  woman, 
cannot  be  construed  into  assent  to  her  course.  He  knew 
nothing  of  the  source  of  the  money  carried  in  her  stocking. 
In  so  far  as  he  was  shown  to  have  been  aware  of  his  wife's 
misconduct,  it  was  without  his  approval  He  was  not  bound 
to  keep  guard  over  her,  and  yet  had  the  right  to  watch  her  if 
he  suspected  her  of  infidelity,  and  even  to  leave  opportunities 
open,  provided  he  created  none  nor  in  any  way  invited  evil- 
doing.  This  was  as  far  as  he  went,  and  was  not  sufficient 
to  justify  the  inference  that  he  had  connived  at  or  assented 
to  her  misconduct. 

The  record  is  without  prejudicial  error,  and  the  judg- 
ment is  affirmed. 
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Nelub  Stevens,  Appellee,  v.  City  of  Cedab  Rapids,  Ap- 
pellant 

Change  of  street  grade:  damages.  The  erection  of  a  building  "  ac- 
cording to  the  grade"  of  a  street  on  which  the  lot  abuts,  as 
provided  in  Code,  section  785,  does  not  contemplate  any  in- 
variable elevation  above  or  below  such  grade;  and  one  whose 
buildings  are  constructed  with  respect  to  a  convenient  use  of 
the  street  may  recover  damages  for  a  change  in  the  grade. 

Appeal  from  Linn  District  Court, —  Hon.  Wm.  G.  Thomp- 
son, Judge. 

Fbiday,  May  5,  1905. 

Action  for  damages  on  account  of  change  of  grade  in 
street  abutting  upon  lots  owned  by  the  plaintiff.  Verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. —  Af- 
firmed. 

J.  N.  Hughes,  for  appellant 

Warren  Harman  and  J.  M.  Redmond,  for  appellee. 

Weavee,  J. —  There  is  little  or  no  dispute  concerning 
the  material  facts  in  this  case.  In  the  year  1874  the  defend- 
ant city  adopted  and  established  a  grade  for  the  street  known 
as  "  Eighth  Avenue."  Thereafter,  in  the  year  1883  or  1884, 
the  plaintiff,  or  her  grantor,  being  the  owner  of  a  lot  fronting 
on  said  street,  improved  the  same  by  erecting  thereon  a  dwell- 
ing house  and  outbuildings.  In  the  year  1886  the  cily  coun- 
cil adopted  an  ordinance  changing  and  raising  the  estab- 
lished grade  of  Eighth  avenue  in  front  of  plaintiff's  lot  from 
12  to  17  inches  above  the  grade  as  fixed  by  the  ordinance  of 
1874.    No  attempt  was  made  by  the  city  to  improve  said 
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street  until  the  year  1903,  when  for  the  first  time  it  was 
brought  to  grade,  after  which  this  action  was  instituted  to 
recover  the  alleged  resulting  damages  to  plaintiff's  property. 
Upon  the  trial  the  evidence  disclosed  that  the  top  of  the 
foundation  of  the  plaintiff's  house  and  outbuildings  were 
several  inches  below  the  street  grade  as  established  by  the 
ordinance  of  1874,  and  from  this  circumstance  the  appellant 
insists  that  the  said  improvements  were  not  made  with  any 
reference  to  such  grade,  and  the  owner  is  not  within  the  pro- 
tection of  the  statute  (Code,  section  785).  That  statute 
provides  that  when  improvements  have  been  made  on  a  lot 
according  to  the  established  grade  of  the  street  upon  which 
it  abuts,  and  "  such  grade  is  thereafter  changed  in  such 
manper  as  to  damage,  injure  or  diminish  the  value  of  such 
property,  the  city  shall  pay  the  owner  the  amount  of  such 
damage  or  injury."  The  point  made  by  the  appellant  raises 
the  question  whether  buildings  placed  upon  a  foundation 
which  is  below  the  grade  of  the  street  can  be  said  to  have 
been  erected  "  according  to  guch  grade  "  within  the  meaning 
of  the  statute.  We  think  it  quite  clear  that  the  improvement 
of  a  lot  "  according  to  the  grade  "  of  the  adjacent  street  does 
not  require  that  the  foundations  of  buildings  erected  thereon 
shall  be  exactly  at  grade,  or  at  any  invariable  elevation 
above  or  below  it  The  topography  of  the  lands  through 
which  the  street  is  laid,  with  its  varying  slopes,  elevations, 
and  depressions,  renders  it  practically  impossible  to  adopt 
or  enforce  any  unvarying  rule,  even  if  such  uniformity  were 
otherwise  desirable.  Moreover,  we  cannot  reasonably  sup- 
pose the  legislature  intended  to  permit  lot  owners  to  exercise 
their  individual  tastes  and  preferences  in  these  matters  only 
at  the  risk  of  having  the  value  of  their  property  destroyed 
by  an  arbitrary  change  of  the  street  grade  without  any  re- 
dress against  the  city.  Indeed,  this  court  distinctly  held 
otherwise  in  ConJcUn  v.  Keohuk,  73  Iowa,  343,  a  case  which 
appellant  cites  in  Support  of  its  contention.  In  that  case 
the  natural  surface  of  the  lot  in  question  was  much  above 
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the  established  grade.  The  owner,  instead  of  cutting  down 
his  lot  to  conform  to  the  grade,  built  a  retaining  wall  to 
protect  the  street  front,  and  constructed  a  flight  of  stairs 
from  the  street  to  the  lot  above,  and  there  erected  his  house. 
Later  the  city  reduced  the  grade  of  the  street  several  feet 
below  the  line  previously  established.  In  defense  to  an  action 
for  damages  thus  occasioned,  the  city  insisted,  as  is  done  in 
this  case,  that  plaintiff's  improvements  had  not  been  made  • 
according  to  the  street  grade.  To  this  contention  we  replied : 
"  The  statute  should  be  liberally  construed  with  the  view  of 
giving  effect  to  the  legislative  intents  .,  .  .  We  agree 
with  counsel  that  to  entitle  a  party  to  relief  under  the  statute 
it  is  not  essential  that  his  buildings  should  have  been  erected 
on  the  level  of  the  street,  for  it  would  often  be  impracticable 
to  build  upon  that  level.  .  .  .  We  think  property  is 
improved  according  to  the  established  grade,  within  the 
meaning  of  the  statute,  whenever  it  is  so  improved  that  it 
can  be  comfortably  and  conveniently  used  for  the  purpose 
to  which  it  is  devoted  while  the  street  upon  which  it  abuts  is 
maintained  at  that  grade."  If  this  be  the  law  where  the 
owner  improves  his  lot  above  the  grade,  there  is  no  good 
reason  for  refusing  to  apply  the  same  rule  where  the  im- 
provements are  below  the  grade.  The  trial  court  correctly 
instructed  the  jury  in  harmony  with  the  views  we  have  here 
expressed,  and  the  assignment  of  error  thereon  cannot  be 
sustained. 

Objection  is  also  made  to  certain  rulings  of  the  court  in 
the  admission  of  testimony  and  to  certain  instructions  given 
to  the  jury.  Without  attempting  to  discuss  them  in  detail, 
we  have  to  say  we  have  examined  each  point  made,  and 
find  no  prejudicial  error  in  the  record.  The  judgment  of 
the  district  court  is  therefore  affirmecL 
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Sbcueitt  Savings  Bank  of  Cedab  Rapids  v.  Chables  D. 
Caeboll,  Treasurer  of  Linn  County,  Appellant 

Taxation:    assessment  of  OMrrrED  property.    The  statutes  author- 

1  izing  the  county  treasurer  to  assess  omitted  property  do  not 
empower  him  to  assess  any  property  which  has  been  once  listed 
and  valued  by  the  assessor. 

Assessment  of  government  bonds.    The  treasurer  has  no  authority 

2  to  assess  government  bonds  owned  by  a  bank,  even  though  not 
taken  into  consideration  by  the  assessor  in  arriving  at  the  as- 
sessable value  of  the  bank's  capital  stock,  as  the  same  are 
exempted  from  taxation  by  Code,  section  1322. 

Injunction  to  restrain  assessment  of  omitted  property.    A  suit  to 

3  enjoin  the  county  treasurer  from  listing  and  assessing  omitted 
property,  brought  prior  to  the  time  fixed  in  the  treasurer's  no- 
tice to  a  taxpayer  of  a  hearing  on  the  proposed  assessment, 
will  not  lie,  even  though  the  assessment  if  made  would  be 
illegal. 

Appeal  from  lAnn  District  Court. —  Hon.  J.  H.  Pkeston, 

Judge. 

Monday,  May  8,  1905. 

The  petition  alleged  that  the  defendant,  as  treasurer  of 
Linn  county,  caused  notice  to  be  served  on  plaintiff  to  the 
effect  that  a  report  had  been  made  to  him  indicating  that 
moneys,  loans,  and  credits  belonging  to  it  had  been  omitted 
from  assessment,  amounting  to  $24,000  in  1899,  to  $2,800 
in  1900,  to  $44,300  in  1901,  and  to  $29,848  in  1902 ;  and 
that,-  unless  it  appeared  before  him  on  the  22d  day  of  Janu- 
ary, 1904,  at  10  o'clock  a.  m.,  and  show  cause  to  the  contrary, 
the  same  would  be  assessed  against  it  and  taxes  extended 
thereon ;  that  the  time  was  subsequently  postponed  until  Feb- 
ruary 1st;  that  plaintiff,  in  each  of  the  years  mentioned, 
furnished  the  assessor  a  statement  under  oath  such  as  re- 
quired by  statute,  and  in  each  set  out  the  fact  that  it  became 
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the  owner  of  United  States  bonds  issued  in  1898,  soon  after 
their  issue;  that  it  disposed  of  them  in  1902;  that  in  each 
of  the  years  the  assessor,  in  assessing  the  capital  stock,  took 
into  account  the  capital,  surplus,  and  undivided  earnings, 
and  his  assessment  was  approved  by  the  board  of  review; 
that  defendant  now  pretends  that  in  each  year  the  board  of 
review,  in  determining  the  value  of  the  stock,  deducted  from 
the  assets  of  the  bank  the  sum  of  $30,000  invested  in  said 
bonds,  and  now  claims  the  right  to  assess  the  same  for  each 
of  said  years ;  that  said  bonds  were  not  legally  taxable,  and 
that  assessment  of  the  stock  was  an  adjudication  that  the  de- 
fendant is  estopped  from  assessing  said  property;  that  de- 
fendant is  without  jurisdiction  to  assess  said  bonds,  but  threat- 
ens to  do  so  unless  retained.  The  plaintiff  prayed  that  the 
treasurer  be  enjoined  from  making  the  assessment.  A  gen- 
eral demurrer  was  interposed  and  overruled.  As  defendant 
refused  to  plead  farther,  decree  was  entered  as  prayed,  and 
he  appeals. —  Reversed. 

Toris  &  Haas,  for  appellant 

Dawley,  Htcbbard  &  Wheeler  and  Cooper,  Clemans  & 
Lamb,  for  appellee. 

Ladd,  J. —  The  statutes  siuthorizing  the  treasurer  to 
assess  property  "withheld,  overlooked  or  from  any  other 
cause  not  listed  or  assessed,'^  was  not  intended  to  confer  on 
1.  Taxatiom-:  ^^  appellate  jurisdiction  to  correct  the  errors 
^OTentof  ^j,  mistakes  of  assessors  or  boards  of  review  in 
^^^^'^^  estimating  values  of  property  actually  assessed. 
If  the  particular  thing  has  been  listed  and  a  value  fixed,' 
by  the  proper  officers,  their  action,  in  the  absence  of  an' 
appeal  to  the  district  court,  is  final.  Such  was  our  con- 
clusion in  Oerman  Savings  BamJe  v,  Trowbridge,  124  Iowa, 
514. 

The  United  States  bonds  held  by  the  plaintiff  were 
property  of  the  bank,  and  as  such  tended  to  enhance  the  value 
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of  its  capital  stock.  For  this  reason,  they  should  have  been 
taken  into  consideration  each  year  in  determin- 
'  OP  GovEBN-  ing  the  assessable  value  of  the  shares.  German 
American  Savings  Bank  v.  Cowncil  of  City  of 
Burlington,  118  Iowa,  84;  National  State  Bank  v.  Mayor 
and  City  Council  of  Burlington,  119  Iowa,  696.  But  omis- 
sion to  do  so  could  not  be  remedied  by  afterwards  assessing 
them  to  the  bank  as  omitted  property.  Section  1322  of  the 
Code  provides  for  the  assessment  of  the  capital  stock  of  such 
a  bank,  and  directs  that  its  property,'  save  real  estate,  shall 
not  be  otherwise  assessed.  Section  1322,  Cod|3;  Mahhonsa 
Investment  Co.  v.  City  of  Ft.  Dodge  (Iowa),  100  N.  W. 
Eep.  517. 

Conceding,  then,  that  under  the  facts  as  recited  in  the 

petition  the  county  treasurer  might  not  have  legally  assessed 

the  bonds  as  omitted  against  the  bank  as  moneys  and  credits 

8.  Injunction      Or  as  stock.  Can  an  action  to  enjoin  him  from 

ASSESSMENT       SO  doiug  prior  to  the  time  fixed  by  him  for  a 

OP  OMITTED  ,  .  .TOO*  ^o^-  J»        1 

PROPERTY.  hearmg  be  mamtameds  Section  13^4  of  the 
Code  authorizes  the  treasurer  to  assess  property  omitted  from 
taxation  in  previous  years,  and  to  sue  for  delinquent  taxes 
thereon.  Chapter  48  (page  32)  of  the  Acts  of  the  Twenty- 
Eighth  General  Assembly  provides  for  entry  in  the  delin- 
quent personal  tax  list,  but  section  1  of  chapter  50  (page  33) 
of  the  Acts  of  the  same  year  enacts  that,  "  before  listing  the 
property  discovered,  the  treasurer  shall  give  the  person  in 
whose  name  it  is  proposed  to  assess  the  same  or  his  agent,  ten 
days'  notice  thereof  by  registered  letter  addressed  at  his  usual 
place  of  residence,  fixing  the  time  and  place  where  objection 
to  such  proposed  listing  and  assessment  may  be  made."  The 
f  making  of  an  assessment  is  a  quasi  judicial  function  (Beres- 
j  heim  v.  Amd,  117  Iowa,  83),  and  the  manifest  object  of  these 
statutes  is  the  creation  of  a  special  tribunal  for  the  purpose 
of  determining  (1)  whether  property  may  be  assessed  as 
omitted  from  the  tax  lists,  and,  (2)  if  so,  to  fix  its  value.  To 
the  end  that  mistakes  may  be  avoided,  notice  must  be  given 
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and  an  opportunity  to  be  heard  afforded  prior  to  the  decision 
of  such  tribunal,  and  no  one  has  the  right  to  assume  in  ad- 
vance what  it  will  be,  any  more  than  in  a  court  of  justice, 
save  that  it  is  always  permissible  to  presume  that  officers  will 
discharge  their  duty  honestly.  No  one  has  the  right  to  pre- 
judge a  hearing,  judicial  in  character,-  because  of  what  he 
may  imagine  will  be  the  outcome,  and,  by  rushing  into  an- 
other tribunal,  forestall  the  investigation  by  a  writ  of  injunc- 
tion. Home  Sav.  &  Trust  Co.  v.  Hicks,  116  Iowa,  114.  '  The 
mere  fact  that  a  finding  should  have  been  favorable  to  the 
bank  can  make  no  difference.  Chadoin  v.  Magee,  20  Tex. 
476 ;  Hartman  v.  Heady,  57  Ind.  545.  Were  the  findings  of 
the  treasurer  conclusive,  possibly  a  different  rule  might  ob- 
tain ;  but  the  statute  expressly  authorizes  an  appeal  from  his 
decision  to  the  district  court,  and  there  is  always  opportunity 
to  defend  in  the  subsequent  suit  by  the  treasurer  to  recover 
the  delinquent  taxes.  See  section  1374,  Code;  section  1,  c. 
50,  p.  33,  Acts  28th  General  Assembly.  Moreover,  the  rule 
prevails  in  this  State  that  the  collection  of  taxes  based  on 
illegal  assessments  may  be  enjoined  (Smith  v.  Osburn,  53 
Iowa,  474;  Barber  v.  Farr,  54  Iowa,  57,  and  Wangler  v. 
Black  Hawk  Co.,  56  Iowa,  384),  though  in  view  of  the  oppor- 
tunity to  interpose  objections  to  the  assessment  by  way  of 
defense  in  the  suit  by  the  treasurer,  it  may  be  doubted 
whether  the  remedy  is  available  where  the  assessment  is  of 
omitted  property.  See  Smith  v.  Short,  11  Iowa,  523 ;  Du- 
buque V.  8.  C.  Ry.  Co.,  76  Iowa,  702 ;  Phoenix  Mutual  Life 
Ins.  Co.  V.  Bailey,  13  Wall.  116,  20  L.  Ed.  501. 

The  cases  cited  relate  to  litigation  in  the  courts,  but  are 
in  point  in  principle.  Moreover,  the  assessment  does  not 
alone  amount  to  irreparable  injury,  or  cast  a  cloud  on  the  title 
to  property.  It  is  the  enforced  collection  of  the  taxes  which 
may  have  these  results,  and  to  prevent  which  equity  will 
interfere.  We  have  yet  to  discover  any  authority  holding 
that,  in  anticipation  that  an  assessor  may  err,  he  will  be 
restrained  from  investigating  in  order  to  determine  whether 
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the  property  is  assessable^  or  from  making  the  assessment. 
No  injury  had  been  done  the  bank,  and  it  has  no  right  to 
assume  from  the  service  of  the  notice  that  any  was  intended. 
Certainly  the  assertion  therein  that  the  property  would  be 
assessed  unless  cause  to  the  contrary  were  shown  at  the  time 
and  place  indicated  should  not  be  so  construed,  as  that  was 
merely  the  form  of  the  notice  authorized  by  statute.  To  that 
the  petition  evidently  referred  in  alleging  that  such  a  threat 
had*  been  made.  In  any  event,  the  law  has  designated  the 
treasurer  as  the  proper  oflScer  to  assess  omitted  property,  and, 
to  the  end  that  errors  and  mistakes  may  be  obviated,  has 
provided  for  a  hearing  before  him.  Until  his  decision  has 
been  made,  at  least,  property  rights  have  not  been  disturbed, 
or  even  threatened,  save  as  authorized  by  statute,  and  it  seems 
needless  to  say  that  the  result  of  such  an  investigation,  espe- 
cially when  it  may  be  corrected  by  appeal  or  otherwise,  is  not 
a  danger  against  which  equity  on  any  recognized  ground  can 
grant  relief.  It  follows  that  the  demurrer  should  have  been 
sustained. —  Reversed. 


Wm.  Beay,  Executor  of  Estate  of  John  Fitzgerald,  De- 
ceased, V.  Nicholas  Bray,  Appellants 

Bills  and  notes:    settlement:    evidence.    The  evidence  in  a  suit 

1  on  notes  due  an  estate  to  which  defendant  pleaded  a  settlement 
is  reviewed  and  held  to  support  a  verdict  for  plaintiff. 

Appeal:    review  of  question  not  raised  below.    Where  there  was 

2  no  ruling  of  the  trial  court  with  respect  to  the  right  of  certain 
attorneys  to  take  part  in  the  trial  of  a  cause,  an  objection 
thereto  will  not  be  reviewed  on  appeal. 

Argument:    misstatement  of  counsel.    In  an  action  by  an  executor 

3  on  notes  belonging  to  the  estate  against  which  defendant  inter- 
posed a  claim  for  services,  an  objection  to  a  statement  of  plain- 
tiff's counsel  that  defendant  could  otherwise  enforce  his  claim 
by  filing  the  same  against  the  estate,  is  held  to  have  been 
without  prejudice  although  the  ordinary  statutory  time  for 
filing  claims  had  expired. 
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Appeal  from  Dvbvque  District  Cowrt.  —  Hon.  Feed  O'Don- 
NELL,  Judge. 

Tuesday,  May  9,  1905. 

Action  by  plaintiflf,  as  executor,  to  recover  the  amount 
due  on  two  promissory  notes  for  $2,000  and  $1,000,  respec- 
tively, which  had  been  executed  and  delivered  by  defendant 
to  the  testator  during  his  lifetime,  but  of  which  defendant, 
who  was  his  physician,  had  obtained  possession  some  time 
before  testator's  death.  The  defendant  interposed  a  general 
denial,  and  also,  by  an  amendment,  alleged  that  the  notes 
were  surrendered  by  testator  before  his  death  to  defendant,  in 
pursuance  of  a  settlement  by  which  testator's  indebtedness  to 
the  defendant  for  professional  services  had  been  extin- 
guished, and  defendant  had  assumed  an  obligation  to  treat 
testator  so  long  as  he  lived  with^out  further  charge,  and  give 
him  a  decent  burial  when  he  died,  and  the  further  obligation 
to  pay  to  a  sister  of  testator  $500,  of  which  sum  $400  had 
been  paid  to  and  accepted  by  her.  Verdict  and  judgment  for 
plaintiff  for  $2,794.40.     Defendant  appeals. —  Affirmed. 

R.  W.  Stewart,  for  appellant 

T.  J.  FitzpatricJc,  for  appellee. 

Mc?Clain,  J.  —  It  is  claimed  that  there  was  error  in 
allowing  Lyon  &  Lyon,  a  firm  of  attorneys,  to  take  part  in 
the  trial  of  the  case  as  counsel  for  certain  claimants  who 
I.  Appial-  ^®^®   °^^  parties   to   the   proceeding.     But  it 

questiOTnot  appears  that  these  attorenys  had,  with  others, 
raised  b€iow.  signed  the  original  petition  as  attorneys  for 
plaintiff,  and  we  find  no  question  raised  in  any  proper  way 
as  to  their  right  to  take  part  in  the  trial.  The  objection  that 
the  claimants,  whom  it  is  asserted  these*  attorneys  repre- 
sented, whether  with  or  without  right,  appeared  in  the  case, 
is  predicated  on  the  assumption  that  Lyon  &  Lyon  repre- 
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sen  ted  them,  and  did  not  represent  the  plaintiff;  but,  as  no 
ruling  with  reference  to  the  right  of  Lyon  &  Lyon  to  act  as 
associate  counsel  for  plaintiff  was  asked,  there  is  no  question 
for  us  to  consider. 

Misconduct  of  a  member  of  the  firm  of  Lyon  &  Lyon 
was  urged  as  a  ground  for  a  new  trial,  the  objection  being 
that  intemperate  and  unwarranted  assertions  were  made  by 
him  in  the  examination  of  witnesses  and  in  addressing  the 
jury.  Without  extending  the  opinion  by  setting  out  the 
language  used,  and  explaining  the  details  of  the  evidence  with 
reference  to  which  it  was  used,  it  is  suflScient  to  say  that  the 
trial  court  held  that  the  legitimate  bounds  had  not  been  trans- 
gressed in  the  examination  of  witnesses  and  in  remarks  to  the 
jury,  and  we  are  content  to  accept  the  conclusion  of  the  trial 
courts  We  do  not  find  anything  in  the  record  to  justify  a 
reversal  of  the  case  in  this  respect. 

It  is  especially  urged,  however,  that  counsel  stated  to 

the  jury  that,   for  any   professional   services  rendered  by 

defendant  to  testator,  defendant  might  file  his  claim  against 

the  estate,  as  any  other  claimant  might  do,  and 

*  misstatement     that  the  court  approved  of  this  statement   as 

of    counsel.  ,  .11  1         •  />        nt* 

correct  It  is  now  said  that  the  time  for  nling 
claims  against  the  estate  had  then  already  expired,  and  that 
the  assertions  of  counsel  approved  by  the  court  were  there- 
fore erroneous.  Counsel  for  defendant  did  not  at  that  time 
call  the  attention  of  opposing  counsel  or  the  court  to  the  fact 
that  the  time  for  filing  claims  had  expired,  and,  as  that  was 
a  matter  of  fact  and  not  of  law,  and  the  facts  were  not  in 
issue,  we  think  that  there  was  no  prejudicial  error.  The 
estate  not  being  settled,  the  expiration  of  the  time  allowed 
by  statute  for  filing:  claims  would  not  be  a  complete  bar  in 
any  event,  for,  on  equitable  grounds,  the  filing  of  defendant's 
claims  might  be  permitted.  But  the  suggestion  was  by  way 
of  argument  only  about  a  collateral  matter,  and  we  do  not 
feel  called  upon  to  reverse  the  judgment  on  any  such  ob- 
jections. 
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It  is  further  contended  that  there  was  no  evidence  to 
support  the  verdict,   inasmuch  as  the  evidence  tending  to 
show  a  settlement  was  uncontradicted.     It  appeared  without 
L  Bnxs  AND       dispute  that  defendant  had  borrowed  from  tes- 
m«?;*  cv?^*'    tator  the  money  for  which   these  notes  were 
*°**'  given,  and  that  for  a  considerable  time  the  notes 

remained  in  the  possession  of  testator.  The  possession  of  the 
notes  by  defendant  after  testator's  death  would  no  doubt  con- 
stitute presumptive  evidence  of  payment,  in  the  absence  of 
any  other  evidence  on  the  subject,  but  the  defendant's  own 
testimony  negatived  that  presumption.  He  narrated  the  cir- 
cumstances under  which  he  obtained  possession  of  the  notes, 
and  those  circumstances  did  not  indicate  payment,  but  were 
relied  upon  as  showing  a  settlement,  as  already  described, 
and  the  burden  was  on  him  to  prove  such  settlement  as  an 
affirmative  defense.  Now,  while  his  testimony  was  not  in 
terms  contradicted,  and  could  not  very  Well  be  contradicted, 
as  he  testified  to  a  conversation  with  testator  at  which  no  one 
else,  so  far  as  he  knew,  was  present,  nevertheless  the  credi- 
bility of  his  testimony,  as  supporting  his  affirmative  defense, 
Avas  for  the  jury.  There  were  acts  and  declarations  of  the 
defendant  testified  to  by  other  witnesses  which  were  incon- 
sistent with  his  claim,  and  he  wholly  failed,  by  the  produc- 
tion of  books  or  otherwise,  to  corroborate  his  testimony  in 
respects  in  which  it  might  have  been  thus  corroborated. 

Furthermore  plaintiff  introduced  in  evidence  receipts 
by  defendant  to  testator  for  small  amounts,  given  not  very 
long  before  the  alleged  settlement,  in  which  it  was  specified 
that  the  amounts  received  were  in  full  for  services  rendered ; 
and  while  it  is  true,  as  argued,  that  giving  a  receipt  in  full 
for  services  specified  in  the  receipt  did  not  necessarily  nega- 
tive the  existence  of  an  indebtedness  from  testator  to  dece- 
dent for  other  services,  nevertheless  such  receipts  did 
certainly  tend  to  throw  discredit  upon  the  defendant's  testi- 
mony, for  defendant  admitted  as  a  witness  that  the  services 
rendered  for  testator  between  the  time  of  the  giving  of  these 
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receipts  and  the  time  of  the  making  of  the  settlement  did  not 
account  for  any  considerable  part  of  the  balance  of  $1,600 
for  professional  services  which  he  claimed  to  have  been  due 
to  him  at  the  time  of  the  settlement.  It  is  hardly  necessary 
to  say  that,  even  though  the  competency  of  the  testimony 
was  not  questioned,  the  jury  were  justified  in  looking  with 
some  suspicion  upon  the  testimony  of  a  physician  claiming 
to  have  made  a  settlement  with  his  patient  while  the  relation 
of  physician  and  patient,  existed,  at  which  no  third  person 
was  asked  to  be  present,  and  of  which  no  written  evidence 
was  preserved ;  and  it  is  to  be  borne  in  mind  that  the  nature 
of  the  settlement  was  such  that  it  was  not  likely  to  be  called 
in  question,  or  any  further  reference  to  it  made,  until  after 
the  patient's  death.  Defendant  testified  that  in  pursuance 
of  this  settlement  the  two  notes  which,  as  he  claims,  were 
then  surrendered  to  him,  were  destroyed  by  his  wife ;  but,  so 
far  as  appears  in  the  record,  he  made  no  effort  to  have  his 
wife  called  as  a  witness  to  corroborate  the  fact  of  their 
destruction,  nor  did  he  introduce  his  books  for  the  purpose 
of  showing  that  any  entry  was  made  thereon  of  the  payment 
or  satisfaction  of  the  balance  which,  as  he  claims,  his  books 
showed  to  be  due  from  the  testator  to  him.  Perhaps  his 
books  could  not  have  been  introduced  by  him  for  the  purpose 
of  showing  an  entry  of  payment,  inasmuch  as  he  would  have 
been  relying  on  such  entry  in  his  own  favor,  but  at  any  rate 
he  might  have  introduced  his  books  to  show  the  charges,  and 
in  that  connection  it  would  have  appeared  whether  entry  of 
payment  was  made;  and,  while  he  suggested  during  his 
examination  that  he  could  produce  the  books,  he  entirely 
failed  to  do  so,  or  to  give  any  excuse  for  not  doing  so. 

The  jury  was  directed  by  the  court  that  they  might 
deduct  from  the  amount  of  the  notes  and  interest  any  amount 
paid  out  by  defendant  to  the  sister  of  testator,  in  pursuance 
of  the  direction  given  by  the  testator,  in  accordance  with 
which  defendant  was  to  keep  the  notes  as  custodian.  And 
this,  it.  appears,  the  jury  did.     But  it  is  claimed  there  was 
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no  evidence  that  defendant  was  to  keep  the  notes  as  custodian, 
and  that  the  instruction  is  therefore  without  support  We 
think,  however,  that  the  testimony  of  the  sister  of  testator, 
with  whom  he  resided,  as  to  parts  of  the  conversation  over- 
heard by  her  between  the  testator  and  defendant  at  the  time 
defendant  claims  that  he  made  the  settlement  on  which  he 
relied,  tended  to  show  that  such  arrangement  was  made,  and 
that  the  instruction  was  therefore  not  entirely  withou);  sup- 
port in  the  evidence. 

Other  instructions  are  criticised,  but  we  think  they  were 
correct,  and  that  there  was  evidence  to  support  them. 

The  judgment  of  the  trial  court  is  therefore  affirmed. 


128     239! 

Naomi  Hofaobe,  Appellee,  v.  The  City  of  Montioello,         I**^     ^*l 

Appellant. 

Defective  sidewalk:    evuibnce:    examination  of  wrrNBSSES.    Where 

1  a  physician  in  a  personal  injury  action  testified  that  he  treated 
plaintiff  before  and  after  her  injury,  and  that  her  health  at  the 
time  of  the  accident  was  fairly  good,  it  was  error  not  to  permit 
him  to  state  on  cross  examination  what  her  prior  trouble  really 
was,  but  as  this  was  fully  gone  into  without  objection  during 
his  subsequent  examination,  the  error  was  without  prejudice. 

Same.    Where  a  witness  testified  that  he  slipped  and  fell  on  the 

2  walk  at  the  place  plaintiff  received  her  injury,  and  on  cross 
examination  pointed  out  another  place  where  the  walk  was 
covered  with  ice,  it  was  competent  for  him  to  state  on  re- 
direct that  the  ice  at  the  latter  place  was  not  as  bad  as  at  the 
one  in  question^  even  though  the  answer  was  in  the  nature 
of  a  conclusion. 

Same.    Where  the  inference  to  be  drawn  from  the  direct  testi- 

3  mony  of  a  street  commissioner  was  that  of  the  city's  due  care 
of  the  walk  at  the  place  of  accident,  it  was  competent  to  show 
by  him  on  cross  examination  that  he  had  notified  the  owner 
of  the  property  that  the  walk  was  dangerous,  as  tending  to 
rebut  the  inference  and  to  show  notice  of  the  defect  to  the  city. 

Evidence:    impeachment:    collateral    issue.    Where    a   witness 

4  testifies  to  the  immoral  character  of  a  party  and  on  cross  ex- 
amination states  that  a  certain  person  made  a  specific  charge 
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of  immorality,  such  person  will  not  be  permitted  to  deny  that 
he  made  the  charge,  as  the  whole  matter  is  collateral  and  his 
evidence  cannot  be  used  for  impeachment  purposes. 

Negligence:    notice  to  city:    evidence.    Evidence  of  the  condition 

5  of  a  walk  at  the  place  of  the  accident  at  times  other  than  when 
plaintiff  received  her  injury,  is  admissible  on  the  question  of 
notice  to  the  city  of  its  condition;  and  an  instruction  that  such 
evidence  is  receivable  solely  for  the  purpose  of  showing  greater 
need  on  the  part  of  the  city  for  removing  the  obstruction  is 
not  a  strictly  accurate  statement  of  the  law. 

Weight    of    expert    evidence:    instruction.    Ordinarily    the    jury 

6  should  not  be  instructed  that  they  were  at  liberty  to  give  the 
evidence  of  an  expert  physician,  who  knew  and  had  treated 
the  plaintiff,  in  a  personal  injury  action,  greater  weight  than 
that  of  other  experts  based  on  -hypothetical  questions. 

Negligence  of  the  city:    instruction.    Where  the  plaintiff's  damage 

7  must  be  predicated  entirely  on  an  artificial  accumulation  of  ice 
upon  the  walk  in  such  manner  as  to  render  it  dangerous  to 
pedestrians,  failure  to  instruct  that  if  the  city  had  notice,  or 
in  the  exercise  of  ordinary  care  should  have  known  thereof 
and  failed  to  remove  the  same  within  a  reasonable  time  there- 
after, the  plaintiff  could  recover  for  injuries  resulting  from  the 
defect,  was  reversible  error. 

Same.     Where  there  was  nothing  in  the  construction  of  the  walk 

8  itself  which  caused  the  injury,  the  jury  should  be  so  instructed. 

Failure  of  plaintiff  to  look:    instruction.    Where  plaintiff  failed  to 

9  observe  the  dangerous  condition  of  the  walk,  because  her  at- 
tention was  diverted,  the  jury  should  have  been  instructed  as 
to  her  duty  in  the  premises  and  any  excuse  for  not  observing 
the  same. 

Preservation  of  evidence.    Where  a  portion  of  the  evidence  in  a 

10  law  action  was  taken  by  one  reporter  and  the  balance  by  an- 
other, and  by  agreement  the  entire  notes  were  to  be  certified 
by  only  one  of  the  reporters,  the  several  certifications  as  made 
and  the  notes,  translations  and  certificates  thereafter  filed  are 
held  to  constitute  a  proper  preservation  of.  the  evidence.  For 
the  particular  facts  see  opinion. 

Translation  of  reporters'  notes:    filing.    In  a  law  action  no  time 

11  is  specified  for  filing  a  translation  of  the  reporters*  notes,  but 
if  filed  in  proper  form  when  required  for  use  it  is  timely. 

Nunc  pro  tunc  order.    The  court  has  authority  after  the  time  for 

12  filing  a  bill  of  exceptions  has  expired,  to  make  of  record  an 
agreement  of  parties  relative  to  certification  of  the  shorthand 
notes  by  a  nunc  pro  tunc  order. 
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Appeal  from  Jones  District  Court. —  Hon.  B.  BL  Miller, 

Judge. 

Wednesday,  May  10,  1905. 

Action  at  law  to  recover  damages  for  injuries  received 
by  plaintiff  through  a  fall  upon  a  sidewalk  in  the  defendant 
city.  The  answer  was  a  general  denial.  The  case  was  tried 
to  a  jury,  resulting  in  a  verdict  and  judgment  for  plaintiff  in 
the  sum  of  $5,219.     Defendant  appeals.  —  Reversed. 

Herrick  &  Bander  and  Vfelch  &  Welch,  for  appellant 

/.  W.  Doxsee  and  F.  0.  Ellison,  for  appellee. 

Deemek,  J;  —  Before  going  to  the  merits,  there  is 
a  question  of  practice  which  must  be  disposed  of.  Plaintiff 
has  filed  a  motion  to  strike  parts  of  the  evidence  from  the 
abstracts  on  the  ground  that  it  was  not  properly  preserved 
and  made  of  record  in  the  trial  court  by  bill  of  exceptions-  or 
otherwise. 

The  facts  with  reference  to  this  matter  are  that  the 
evidence  was  taken  down  by  two  shorthand  reporters,  one 
serving  during  the  early  part  of  the  trial  and  the  other  during 
the  latter  part.  B.  I.  Tanner  and  L.  M.  Hull  were  the  two 
reporters,  and  they  were  each  oflBcial  reporters  of  the  district 
court  of  Jones  county. 

It  was  agreed  between  counsel  that  Tanner  should  cer- 
tify all  shorthand  notes  taken  upon  the  trial,  including  those 
taken  by  Hull,  as  though  he  were  the  sole  reporter  in  the  case, 
and  that  his  certificate  should  have  the  same 
TioM  or  force  and  effect  as  though  the  notes  were  certi- 
fied by  both,  officials.  At  the  conclusion  of  the 
trial,  and  before  the  return  of  the  verdict,  Tanner  made 
a  certificate  to  the  shorthand  notes  as  if  he  had  reported 
the  entire  testimony,  and  the  trial  judge  also  certified  the 

notes  as  required  by  law.     The  notes  so  certified  were  filed 
Vol.  128  Ia.—  16 
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March  21,  1903.  The  verdict  of  the  jury  was  returned 
on  the  same  day,  and  judgment  was  rendered  thereon  on 
April  13,  1903.  Notice  of  appeal  was  served  May  27,  1903. 
On  September  4,  1903,  a  translation  of  the  shorthand 
reporters'  notes,  certified  by  Tanner  alone,  was  filed  with  the 
clerk.  This  was  followed  on  the  21st  of  that  month  with  a 
certificate  from  Hull,  the  other  shorthand  reporter,  both  to 
the  notes  taken  by  him  and  to  the  translation  thereof  as  well. 
December  29,  1903,  Hull  made  another  certificate  to  the 
shorthand  notes  and  the  translation  thereof,  and  on  January 
4,  1904,  Tanner,  by  direction  of  the  trial  court,  filed  an 
amended  certificate  to  his  shorthand  notes  and  to  the  transla- 
tion thereof. 

Remembering  that  this  is  a  law  action,  and  that  the 
statutes  now  recognize  shorthand  notes  duly  certified  as  being 
the  equivalent  of  a  bill  of  exceptions,  it  is  apparent  from  this 
statement  that  the  evidence  was  properly  preserved  under 
the  provisions  of  section  3675  of  the  Code,  or,  if  this  be  not 
true,  that  plaintiff,*  on  account  of  her  counsel's  agreement,  is 
now  estopped  from  asserting  that  the  notes  are  not  properly 
certified.  Brethd  v.  Village,  168  HI.  162  (48  N.  E.  Eep. 
38). 

Translation  of  the  shorthand  notes  was  not  required 
to  be  filed  at  any  particular  time.     All  that  is  necessary  in  a 
law  action  is  that  it  be  filed  and  in  form  for  use  when  such 
11.  Teansla-        translation  becomes  necessary ;   and  this  time 
EEPOETEEs*      docs  xiot  ordiuarily  arrive  until  we  are  com- 
filing.  pelled  to  resort  thereto  m  order  to  discover  what 

the  evidence  really  was.     Smith  v.  Wellslager,  105  Iowa, 
140,  and  cases  cited. 

It  appears,  however,  that  the  agreement  between  counsel 

was  for  some  reason  not  entered  of  record  at  the  time  it  was 

made.    When  this  omission  was  discovered,  de- 

"■  ?uNc  OMEE.    fendant's  counsel,  at  a  subsequent  term  of  court, 

and  after  the  time  for  the  filing  of  a  bill  of 

exceptions  had  expired,  made  a  motion  for  a  nunc  pro  tunc 
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'  entry  of  this  agreement  upon  the  records.  This  motion  wna 
resisted  by  appellee,  but  the  court,  after  hearing  the  evidence 
adduced  by  the  parties  on  the  issue  made,  sustained  the  same, 
and  made  the  entry  of  the  agreement  munc  pro  tvnc.  No 
appeal  was  taken  from  this  ruling,  and,  if  the  trial  court  had 
jurisdiction  and  authority  to  make  it,  it  must  be  accLjitod  as 
a  verity. 

Counsel  claim,  however,  that  the  court  had  no  such 
authority.  They  rely  upon  statutes  relating  to  the  cniTection 
of  errors  in  journal  entries  made  through  mistake  or  over- 
sight, which  have  no  possible  application  to  this  case.  An 
entry  nunc  pro  tunc  is  something  entirely  different  fmoi  an 
entry  correcting  an  oversight  or  mistake. 

Courts  have  inherent  power  to  make  orders  nun€  prQ 
tune,  and  they  are  not  limited  by  these  special  statutes  as  to 
time  when  application  may  be  made. 

Such  an  entry,  of  course,  assumes  that  an  act  was  dowm 
at  a  particular  time,  which  never  got  of  record  in  the  proper 
books ;  and  the  entry  is  finally  made  now  for  then.  1  f  them 
was  no  act  done,  then,  of  course,  there  can  be  no  entry  ritme 
pro  tunc.  If  the  act  was  in  fact  done,  but  the  proper  evi- 
dence thereof  is  wanting,  it  may  subsequently  be  supplied  so 
as  to  relate  back  to  the  time  when  the  act  was  in  fact  done- 

That  the  entry  in  this  case  was  not  made  until  iifter  the 
time  for  the  filing  of  a  bill  of  exceptions  had  expired  h  of 
no  importance.  The  very  object  of  the  proceeding  is  to 
secure  an  entry  which  will  relate  back.  If  no  attempt  had 
been  made  to  file  a  bill  under  the  agreement,  or  if  there  had 
not  in  fact  been  such  an  agreement  as  claimed,  the  court 
could  not,  after  the  time  for  the  filing  of  a  bill  had  eKpire<lj 
do  anything  which  would  give  the  defeated  party  a  right  to 
then  file  a  bill.     But  that  is  manifestly  not  this  case. 

As  the  trial  court  had  jurisdiction  to  make  the  order,  we 
shall  not  inquire  as  to  the  sufficiency  of  the  evidence  to  sns- 
tain  it;  nor  shall  we  cite  authorities  in  support  of  the  prin- 
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ciple  announced.     They  are  already  familiar  to  the  profes- 
sidn.     The  motion  to  strike  evidence  is  overruled. 

II.     We  come  now  to  the  merits,  and  shall  first  dispose 
of  the  questions  relating  to  rulings  on  evidence. 

!       A  physician  who  was  called  to  treat  plaintiff  after  she 

l^ad  received  her  injuries,  and  who  had  theretofore  been  her 

medical  adviser,  was  placed  upon  the  witness  stand  by  the 

plaintiff,  and  in  his  examination  detailed  the 

i.  Evidence:  ^  ^ 

examination      extent  of  the  injuries,  and  testified  as  to  the 

of   witnesses.  •*  ' 

treatment  he  gave  her.  He  also  testified  that 
at  the  time  of  the  accident  plaintiff's  health  was  fairly  good ; 
and  that,  aside  from  her  injuries,  it  kept  fairly  good  for 
about  three  weeks  after  her  fall,  and  that  then  she  commenced 
to  decline.  On  cross-examination  he  was  asked  as  to  what 
plaintiff's  trouble  was  before  her  fall  upon  the  sidewalk. 
Objection  to  this  was  sustained  because  it  related  to  a  period 
anterior  to  that  inquired  about  in  his  examination  in  chief. 
The  objection  was  sustained.  He  stated  in  his  cross-exam- 
ination that  in  what  he  had  said  about  her  health  before  the 
accident  he  meant  that  "  she  was  in  fair  health  for  her,"  and 
that  his  opinion  with  reference  thereto  was  based  upon  knowl- 
edge acquired  from  his  previous  treatment  of  her.  This 
answer  was  also  stricken  out  on  motion.  These  rulings  were 
wrong,  but,  as  the  doctor  was  subsequently  permitted  to  state 
the  troubles  with  which  plaintiff  was  afflicted  prior  to  her 
fall,  the  error  was  without  prejudice.  He  was  fully  cross- 
examined  with  reference  thereto,  and  stated  that  she  had  been 
suffering  from  tuberculosis  for  some  two  years  prior  to  her 
accident,  and  that  she  had  had  three  hemorrhages.  He  also 
stated  that  she  had  no  other  trouble  prior  to  her  fall  upon  the 
sidewalk.  True,  an  objection  to  a  direct  question  calling  for 
this  information  was  erroneously  sustained  ;  but,  as  the  physi- 
cian practically  testified  to  the  same  matter  without  objec- 
tion, there  was  no  prejudice. 

On  re-examination  the  doctor  testified  that  plaintiff  had 
never  before  the  accident  been  troubled  with  hysteria,  and  on 
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cross-examination  that  she  had  had  no  trouble  but  tubercu- 
losis. This  same  witness  was  asked  on  cross-examination  as 
to  whether  or  not  in  his  opinion  plaintiff's  injuries  were  per- 
manent. Manifestly,  this  was  not  cross-examination.  Bice 
V,  Des  Moines^  40  Jowa,  638. 

One  Ferring  was  a  witness  for  the  plaintiff,  and  he 

testified  to  having  slipped  and  fallen  upon  the  sidewalk  at 

the  same  place  that  plaintiff  did,  and  as  to  the  condition  of 

the  walk  at  that  place.     On  cross-examination 

2.  Samk. 

he  was  asked  if  'he  had  ever  noticed  ice  on  the 
sidewalks  in  Monticello  at  other  places  than  the  one  com- 
plained of.  *  To  this  he  responded  that  he  had,  and  he  named 
another  place.  On  re-examination  he  was  asked  if  the  ice 
at  other  places  was  as  bad  as  at  the  point  in  question. 
Objection  to  this  was  overruled,  and  he  answered  that  he  did 
not  think  it  was.  The  matter  was  brought  out  on  cross- 
examination,  and  plaintiff  had  the  right  to  re-examine  with 
respect  thereto.  The  question,  no  doubt,  called  for  an  opin- 
ion or  conclusion  of  the  witness,  or  rather  for  a  comparison 
by  him ;  but  in  view  of  the  nature  of  the  cross-examination 
and  of  the  answer  given  by  the  witness  we  are  not  inclined  to. 
interfere  with  the  discretion  of  the  trial  court  in  such  matters. 
Collins  V.  B.  B.,  109  N.  Y.  243  (16  N.  E.  Eep.  50). 

At  any  rate,  the  comparison  made  by  the  witness  with 
reference  to  the  ice  at  other  places  was  not  prejudicial,  save  as 
defendant  made  it  so  by  insisting  upon  cross-examining  with 
respect  thereto.  The  mere  fact  that  witness  did  not  think 
the  ice  at  other  places  which  he  had  noticed  waa  as  bad  as  at 
the  one  in  question  was  immaterial  save  as  it  explained  his 
answers  given  upon  cross-examination,  and  we  are  not  pre- 
pared  to  say  that  when  a  matter  is  brought  out  on  cross-exam-  ' 
ination,  as  in  the  instant  case,  the  party  calling  the  witness 
may  not  rebut  the  inferences  which  may  arise  from  the  cross- 
examination  by  calling  for  the  witness's  opinion  or  conclu- 
sion.    At  any  rate,  the  field  is  left  open  for  such  relevant 
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inquiries  as  the  trial  court,   in   its  discretion,  may  think 
proper. 

Defendant's  street  commissioner  was  called  as  a  witness 
for  it,  and  testified  regarding  the  condition  and  care  of  the 
walk  at  and  near  the  time  of  the  accident.     He  also  testified 
that  he  watched  the  place,  and  threw  ashes  upon 
8.  Same.  it  in  the  winter  before  the  accident  occurred. 

He  further  testified  that  during  the  year  in 
which  plaintiff  fell  he  did  not  do  anything  himself,  but  passed 
along  the  walk,  and  noticed  its  condition,  and  did  all  he 
could. 

The  inference  to  be  derived  from  his  testimony  was  that 
defendant  has  used  due  care  with  reference  to  the  construc- 
tion and  maintenance  of  the  walk.  On  cross-examination  he 
was  asked  if  he  had  not  notified  the  owners  of  the  building 
abutting  upon  the  walk,  and  who  were  responsible  for  the  con- 
ditions as  they  existed,  that  there  was  a  bad  place  there,  and 
that  they  must  change  their  stairway.  Objection  to  this  was 
overruled,  and  he  answered  that  he  had  notified  them  about 
it.  The  ruling  is  complained  of.  We  think  it  was  correct. 
It  tended  not  only  to  rebut  the  inference  that  there  was  no 
defect  in  the  walk  at  the  point  in  question,  but  also  showed 
notice  of  the  defect  to  the  city.  If  it  be  contended  that  this 
witness's  direct  examination  showed  notice  to  the  city,  then 
the  answer  was  without  prejudice.  If  the  inference  to  be 
derived  was  to  the  contrary,  then  it  was  proper  cross-exam- 
ination. That  the  declaration  was  made  to  a  third  party  is 
not  controlling.  At  the  time  the  declaration  was  made  or  the 
notice  given  the  property  ovmer  the  street  commissioner  was 
acting  for  and  on  behalf  of  the  city,  and  his  declaration  at 
that  time  showing  knowledge  would  be  binding  upon  the  city, 
just  as  much  as  if  the  city  had  made  the  declaration  itself. 
Butler  V.  Malvern,  91  Iowa,  398 ;  Smith  v.  Des  Moines,  84 
Iowa,  685. 

A  witness  by  the  name  of  Lucky  testified  on  behalf  of 
the  defendant  to  the  bad  reputation  of  the  plaintiff  for  mop- 
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ality  in  the  neighborhood  where  she  resided.     On  croes-exam 
4.  Evidencb:        ination  he  was  asked  to  name  the  persons  whonj 
Sitefc'iJla*"^     he  had  heard  speak  ill  of  the  plaintiff.     In 
***"*^'  response    he    named    several.     He    was    then 

asked  as  to  what  he  had  heard  one  Sandhouse,  whom  he 
had  named,  say,  and  in  response  answered,  "  I  heard  him 
say  he  had  been  with  the  whole  family."  On  re-exam- 
ination he  was  asked  to  repeat  the  language  of  Sandhouse, 
and  he  said,  "  I  heard  him  say  he  had  slept  with  her  — r  been 
with  her."  No  objection  was  made  to  this  inquiry.  On 
re-cross-examination  by  plaintiff  he  fixed  the  time  and  place 
where  the  declaration  was  made.  When  plaintiff  came  to  her 
rebuttal  she  placed  Sandhouse  on  the  witness  stand,  and  over 
defendant's  objections  was  permitted  to  obtain  a  denial  from 
him  of  everything  which  Lucky  had  repeated  as  coming  from 
him  regarding  the  girl.  It  is  now  argued  that  the  court 
erred  in  permitting  the  witness  Sandhouse  to  deny  the  state- 
ments attributed  to  him,  for  the  reason  that  the  whole  matter 
was  collateral,*  and  could  not  be  used  for  impeaching  pur- 
poses. To  meet  this,  plaintiff's  counsel  suggests  that  during 
the  argument  of  the  case  to  the  jury  the  entire  testimony  of 
the  witness  Sandhouse  was  stricken  out.  But  we  do  not 
think  so.  If  the  court  intended  to  do  it,  it  was  in  a  very 
uncertain  and  ambiguous  manner,  and  the  jury  certainly  did 
not  have  any  clear  direction  regarding  the  matter.  Even 
with  the  transcript  before  us,  and  with  time  to  study  and 
reflect  over  the  matter,  we  cannot  tell  whether  or  not  the 
testimony  was  excluded.  So  that  we  are  brought  back  to 
the  correctness  of  the  ruling.  That  the  examination,  al- 
tbough  bitterly  complained  of,  was  proper,  must  be  conceded. 
State  V.  Allen,  100  Iowa,  7. 

And  the  only  debatable  proposition  is  whether  or  not 
the  trial  court  erred  in  admitting  the  testimony  of  Sandhouse. 
Of  course,  his  testimony  was  not  substantive  in  character.  It 
was  admitted  either  for  the  purpose  of  impeaching  Lucky,  or 
of  destroying  the  effect  of  his  testimony  regarding  plaintiff's 
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reputatian.  While  at  first  blush  this  testimony  appears  to 
be  admissible,  yet  the  authorities  almost,  if  not  quite,  without 
exception  hold  that  it  introduces  a  collateral  issue,  and,  if 
received,  would  extend  controversies  beyond  all  reason. 
Sonnebom  v.  Bernstein,  49  Ala.  172;  Bobbins  v.  Spencer, 
121  Ind.  596  (22  N.  ?.  Eep.  660) ;  McDermott  v.  State, 
13  Ohio  St.  332  (82  Am.  Dec.  444) ;  People  v.  Mather,  4 
Wend.  257,  21  Am.  Dec.  122;  Brotver  v.  Beam  (Ind.  App.) 
42  N.  E.  Eep.  824.  We  have,  in  effect,  heretofore  adopted 
this  rule  without  any  particular  discussion.  State  i).  Wood- 
worth,  65  Iowa,  141. 

But  for  this  unbroken  line  of  authority,  the  writer  would 
be  inclined  to  adopt  a  contrary  rule.  Such  evidence  as  was 
here  introduced,  while  perhaps  collateral,  in  that  it  did  not 
go  to  the  main  issue  in  the  case,  was  brought  into  it  by  the 
defendant  in  order  to  show  that  plaintiff  was  not  a  credible 
witness.  Plaintiff,  as  all  the  cases  hold,  had  the  right  to 
fully  cross-examine  as  to  the  witness's  means  of  knowledge, 
etc.,  and,  having  obtained  it,  she  should,  as  it  seems  to  me,  be 
permitted  to  impeach  the  impeaching  witness,  or  to  show  that 
he  in  fact  did  not  have  the  necessary  knowledge  upon  which 
to  venture  an  opinion  as  to  general  moral  character.  Such 
testimony  would  also,  it  occurs  to  me,  tend  to  show  prejudice 
and  bias  on  the  part  of  the  witness.  But  as  there  seems  to 
be  nothing  sustaining  such  a  rule  save  an  unsupported  remark 
of  Professor  Wigmore  in  his  new  work  on  Evidence,  section 
1111,  it  is  better,  perhaps,  to  follow  the  current  of  authority, 
and  to  adhere  to  what  is  called  the  "  orthodox  rule."  Plain- 
tiff's counsel  in  argument  made  the  most  of  this  testimony  of 
which  he  was  capable,  and  that  prejudice  resulted  from  the 
admission  thereof  is  not  only  presumed,  but  in  this  instance 
clearly  demonstrated. 

We  shall  say  no  more  about  rulings  on  evidence,  for, 
although  other  matters  are  argued,  they  are  not  of  sufficient 
importance  to  justify  further  mention. 

III.     The  negligence  charged  against  the  defendant  was 
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that  it  allowed  the  roof  of  a  covered  stairway  to  the  second 
story  of  a  building  abutting  upon  one  of  its  streets  to  drain 
toward  the  street,  and  permitted  the  owner  to  construct  a 
trough  under  the  eave  of  said  roof  in  such  a  manner  as  that 
it  discharged  the  water  coming  oflf  from  the  roof  of  the  stair- 
way ufK)n  and  onto  one  of  the  sidewalks  in  the  street,  where, 
during  cold  weather,  it  collected  and  froze,  forming  a  large 
round  slippery  and  imsafe  obstruction  of  the  sidewalk; 
that  the  walk  where  the  water  was  thus  discharged  slanted 
to  the  north  at  a  pitch  which  made  it  unsafe  for  travel  when 
in  a  slippery  condition ;  that  at  the  time  plaintiff  received  her 
injuries  a  large,  rounded,  and  slippery  accumulation  of 
snow  and  ice  was  present  at  the  place  where  the  eave  trough 
discharged  its  contents,  which  had  been  in  that  condition  for 
a  long  time  prior  to  the  accident,  and  of  which  the  defendant 
had  both  actual  and  constructive  notice.  There  was  evidence 
in  support  of  these  allegations,  and  a  verdict  for  some  amount 
undoubtedly  has  support  in  the  evidence. 

Defendant  complains  of  the  trial  court  for  refusing  to 
give  certain  instructions  asked  by  it ;  and  also  of  those  given 
by  the  trial  court.  As  the  case  must  be  reversed  on  account 
of  the  error  already  pointed  out,  what  is  said  regarding  the 
instructions  will  be  for  the  guidance  of  the  court  upon  a 
retrial. 

Generally  speaking,  the  instructions  given  are  not  objec- 
tionable.    Evidence  as  to  the  condition  of  the  walk  at  other 
times  was  received  over  defepdant's  objections, 
'  n^^  city;  but  the  evidence  was  rightly  admitted  as  show- 
°^*         ing  notice  to  the  city.     Wilberding  v.   City, 
111  Iowa,  484.     In  instructing  the  jury  with  reference  to 
this  matter  the  trial  court  said  that  such  evidence  was  ad- 
mitted solely  for  the  purpose  of  showing  need  of  greater  dili- 
gence on  the  part  of  the  city  in  removing  said  obstruction, 
and  should  be  considered  for  that  purpose  alone.     This  is  not 
an  entirely  accurate  statement  of  the  law.     The  diligence  re- 
quired of  the  city  in  removing  an  obstruction  of  which  it  has, 
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or  in  the  exercise  of  proper  care  should  have  had  notice,  is  the 
same,  no  matter  how  often  the  need  for  removal.  The  court 
was  right  in  its  ruling  admitting  the  testimony,  but  unfortu- 
nate, at  least,  in  its  language  used  in  the  instruction  in  re- 
ferring to  diligence  in  removing  the  obstruction  rather  than 
to  defendant's  knowledge  of  the  situation  and  its  care  in  as- 
certaining its  condition.  We  should  not,  perhaps,  reverse 
the  case  for  this  alone,  but  merely  suggest  that  the  diflBculty 
be  avoided  on  a  retrial. 

In  the  tenth  instruction  the  trial  court  used  this  lan- 
guage :  "  It  may  be  that  the  opinion  of  experts  who  have 
treated  her,  and  have  had  opportunities  of  observing  her,  and 
6.  Weight  o9  knowing  her  condition  from  a  longer  perior  of 
bvi^dence:  time,  might  be  entitled  to  greater  weight  than 
instruction.  ^^  opiuious  of  cxpcrts  who  coufinc  their  opin- 
ions on  hypothetical  questions  or  less  extensive 'observations 
or  examinations ;  but  this  is  a  question  for  you,  and  you  are 
to  determine  the  value  and  weight  of  such  testimony,  and  all 
such  testimony  you  are  to  have  with  you  as  bearing  upon 
plaintiflf's  injuries  and  physical  condition." 

As  pointed  out  in  Bever  v.  Spongier,  93  Iowa,  610,  such 
instructions  are  always  dangerous,  especially  where,  as  here, 
defendant  is  handicapped  by  a  statute  which  denies  it  the 
right  to  introduce  plaintiffs  physicians  as  witnesses. 
Whether  or  not  such  an  instruction  is  justifiable  must  depend 
upon  the  facts  of  each  case,  and,  as  a  general  rule,  it  is  better 
not  to  suggest  such  tests  as  were  here  proposed. 

The  trial  court  gave  no  direct  and  pointed  instructions 

regarding  defendant's  duty  with  reference  to  ice  and  snow 

accumulating  upon  sidewalks,  nor  did  it  in  any 

7<  Negligence 

OP  city:  in-    manner  directlv  refer  to  the  alleged  defective 

struction.  *"  ° 

slant  of  the  walk.  The  rules  with  reference  to 
snow  and  ice  upon  sidewalks  are  well  understood  in  this 
State.  See  Broberg  v.  City,  63  Iowa,  523 ;  Huston  v.  City, 
101  Iowa,  33 ;  Hodges^  v.  City,  109  Iowa,  444. 

The  law  as  announced  in  these  cases  should  have  been 
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given  to  the  jury  in  clear  and  concise  language,  that  it  might 
have  understood  the  exact  nature  of  the  duties  of  the  munici- 
pality with  reference  to  snow  and  ice.  If  the  ice  was  pro- 
duced by  artificial  causes,  such  as  the  discharge  of  water  from 
an  eave  trough  directly  upon  a  sidewalk,  thus  producing  a 
special  accumulation  of  ice  at  a  particular  place,  which  was 
or  became  rounded  and  uneven  or  otherwise  dangerous  to 
pedestrians,  and  the  city  had  notice  thereof,  or  should  have 
had  such  notice,  and  a  reasonable  time  within  which  to  re- 
move it,  before  the  accident  occurred,  and  failed  to  do  so,  it 
would  be  liable  for  injuries  resulting  from  such  a  defect. 
Hughes  v.  Lawrence,  160  Mass.  474,  36  N.  E.  485 ;  Gillrie 
V.  Lockport,  122  N.  Y.  403,  25  N.  E.  357;  Olson  v.  Worces- 
ter, 142  Mass.  536,  8  N.  E'.  441. 

There  was  nothing  in  the  slant  of  the  walk  which  in  and 
of  itself  constituted  negligence,  and  the  jury  should  have 
been  so  instructed,  and  there  was  nothing  in  the  original  con- 
struction of  the  walk  which  in  and  of  itself 
would  make  the  defendant  liable.  Its  liability, 
if  any,  must  be  predicated  upon  the  presence  of  ice  and  snoW 
thereon. 

Plaintiff  did  not  observe  the  condition  of  the  defective 
walk  as  she  approached,  because  she  says  that  her  attention 
was  attracted  by  a  team  which  was  rearing  up  onto  the  side- 
9.  failuib  o9  walk.  This  feature  of  the  case  was  not  pre* 
TO* u»Kf  sented  in  as  clear  and  perspicuous  manner  as  it 
instruction.  should  bavc  been.  Defendant  asked  an  instruc- 
tion with  reference  thereto,  which  in  itself  was  faulty ;  but 
the  jury  should  have  been  clearly  instructed  as  to  plaintiff's 
duty  in  the  premises,  and  as  to  any  excuse  she  may  have  had 
for  not  observing  where  she  was  going. 

Without  setting  out  the  instructions  in  full  which  were 
given  and  refused,  we  have  indicated  in  a  general  way  our 
views  with  reference  thereto,  to  the  end  that  upon  a  retrial 
the  case  may  be  presented  to  a  jury  in  accord  therewith. 
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Other  matters  argued  are  not  likely  to  arise  upon  a  retrial, 
and  we  do  not,  therefore,  consider  them. 

For  the  errors  pointed  out,  the  judgment  must  be  and  it 
is  reversed. 


E.  E.  RoTHKOCK,  Administrator  of  the  estate  of  Mary  Kol- 
128  262|  ler,    Deceased,    Appellant,    v.    The    City   of    Cedar 

128    262  KAPIDS. 

135    417 
fl35    687 

Defective   sidewalk:    evidence:    res   gestae.    The    declarations    of 

1  one  injured,  the  result  of  a  fall  on  a  defective  sidewalk,  as  to 
the  manner  of  the  fall  and  the  place  at  which  the  injury  was 
sustained,  which  were  made  within  thirty  minutes  after  its 
occurrence  and  while  suffering  therefrom,  are  admissible  as 
res  gestae. 

Evidence:    when    a    conclusion    is    admissible.    A  witness  may 

2  state  his  conclusion  where  the  matter  to  which  he  refers  can 
not  be  readily  reproduced  or  described  to  the  jury  as  it  ap- 
peared at  the  time. 

Trial:    function  of  the  jury.    Even  though  there  is  no  conflict 

3  in  the  evidence  yet  the  conclusion  to  be  drawn  therefrom  is 
for  the  jury,  provided  reasonable  persons  might  honestly 
differ  as  to  the  proper  conclusion,  and  the  facts  established 
tended  to  support  the  conclusion  sought  to  be  drawn. 

Appeal  from  Linn  District  Court. —  Hoh^.  J.  H.  Peeston, 

Judge. 

Wednesday,  May  10,  1905. 

Action  by  the  administrator  to  recover  damages  for 
injuries  alleged  to  have  been  received  by  intestate  by  reason 
of  a  defective  alley  crossing  in  the  sidewalk  of  defendant 
city,  which  injuries  resulted  in  death.  At  the  close  of  plain- 
tiffs evidence,  on  motion,  a  verdict  was  directed  for  defend- 
ant.   Plaintiff  appeals. —  Reversed. 

Crosby  &  Fordyce,  for  appellant. 
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John  N.  Hughes,  for  appellee. 

McClain,  J.—  At  the  time  of  receiving  the  injury  for 
which  recovery  is  sought  in  this  action,  deceased  resided  with 
her  daughter,  and,  after  three  hours'  absence,  returned  to 
her  daughter's  home  in  a  dazed  condition,  suffering  from 
a  fracture  of  the  back  part  of  the  skull,  from  which  injury 
she  died  within  a  few  hours.  In  a  deposition  offered  in 
behalf  of  plaintiff,  a  witness  narrated  a  statement  as  to  her 
injuries  which  was  made  by  deceased  immediately  after  en- 
tering her  daughter's  house  with  snow  clinging  to  her  gar- 
ments, a  package  of  candy  crushed  in  her  right  hand,  and 
suffering  from  the  injury  of  which  she  soon  after  died ;  and 
plaintiff  also  offered  to  prove  the  same  declaration  by  the 
testimony  of  the  daughter  as  a  witness.  But  the  answers  in 
the  deposition  relating  to  fliis  declaration  were  stricken  out 
on  defendant's  motion,  and  the  daughter  was  not  permitted 
to  testify  with  reference  thereto.  The  offer  made  by  plain- 
tiff was  to  prove  that  the  deceased  made  a  declaration  sub- 
stantially in  the  following  words,  which  corresponds  with 
the  declaration  testified  to  by  the  witness  by  the  answers  in 
the  deposition  which  were  stricken  out :  "  I  fell  and  hurt 
my  head  terribly  out  here  by  the  alley  just  as  I  came  across 
in  the  alley  that  way ;  that  is,  on  the  crossing."  It  appears 
from  the  testimony  of  another  witness  that  deceased  left  a 
neighbor's  house  about  seven  blocks  away,  to  return  to  her 
daughter's  home,  within  thirty  minutes  before  the  statement 
was  made,  and  that  deceased  was  then  in  sound  health  and 
physical  condition.  Evidence  was  also  offered  for  plaintiff,, 
and  rejected,  which  would  have  tended  to  show,  if  admitted, 
that  on  the  alley  crossing  in  that  same  block  in  which  the 
daughter  of  deceased  resided,  and  over  which  deceased  would 
in  the  ordinary  course  have  passed  in  going  from  the  neigh- 
bor's house,  where  she  was  last  previously  seen,  to  her 
daughter's  home,  there  was  a  place  where  the  fresh  snow 
had  been  disturbed  as  though  a  woman  had  fallen  there, 
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and  beside  it  were  some  pieces  of  candy  of  the  same  kind  as 
that  contained  in  the  bag  which  *  deceased  held  crushed  in 
her  hand  when  she  arrived  at  her  daughter's  house.  There 
was  also  evidence  that  the  alley  crossing  was  in  defective 
condition  by  reason  of  a  slope  which  would  be  dangerous 
when  covered  with  fresh  sqow,  and  that  the  place  on  the 
crossing  where,  as  it  appeared,  some  person  had  fallen,  was 
so  situated  with  reference  to  this  slope  as  that  a  person  going 
along  the  sidewalk  towards  the  home  of  the  daughter  of 
deceased  from  the  place  where  deceased  was  last  seen  before 
she  appeared  at  her  daughter's  home  in  the  injured  condition, 
slipping  down  on  the  slope,  would  have  fallen  about  where 
the  snow  was  thus  disturbed.  This  was  all  the  evidence  in- 
troduced or  offered,  and  the  substantial  errors  relied  on  by 
appellant  are  the  exclusion  of  evidence  as  to  declarations 
of  deceased,  the  exclusion  of  evidence  that  the  place  in  the 
snow  indicated  that  a  woman  had  fallen  there,  and  the  hold- 
ing of  the  trial  judge  that  there  was  no  evidence  which  would 
support  a  verdict  for  the  plaintiff. 

In  our  opinion,  the  declarations  of  deceased,  made  within 
a  half  hour  after  she  received  the  injury  from  which  she 
was  suffering  at  the  time  the  declarations  were  made,  might 
be  proven,  as  a  part  of  the  res  gestos  of  the 
1.  Evidence:  injury  from  which  deceased  was  suffering,  as 
explanatory  of  her  then  condition,  and  con- 
necting such  condition  with  the  injury  which  had  caused  it. 
The  declarations  were  made  so  soon  after  and  under  such 
circumstances  that  they  clearly  appeared  to  be  spontaneous 
and  unpremeditated.  While  it  is  difficult  to  state  any  pre- 
cise rule  in  accordance  with  which  the  admissibility  of  such 
declarations  can  be  definitely  determined  for  all  cases^  our 
conclusion  in  this  case  is  amply  supported  by  the  following 
authorities:  Keyes  v.  Cedar  Falls,  107  Iowa,  509;  Trav- 
ellers' Ins.  Co.  V.  Mosley,  8  Wall.  397  (19  L.  Ed.  437); 
Murray  v.  Boston  &  Maine  R.  Co.,  (K  H.)  54  Atl.  289, 
61  L.  R  A.  497;  Augusta  Factory  v.  Barnes,  72  Ga.  217 
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(53  Am.  Eep.  838);  Lewis  v.  State,  29  Tex.  App.  201 
(15  S.  W.  642,  25  Am.  St  Rep.  720).  The  conclusion 
reached  in  Armil  v.  C,  B.  &  Q.  R.  Co.,  70  Iowa,  130,  does 
not  seem  to  be  consistent  with  our  conclusion.  But  in  that 
case  there  was  a  dissent,  and  we  think  that  in  the  later  de- 
cisions of  this  court  the  rule  of  that  case  has  not  been  fol- 
lowed. It  is  not  necessary  to  collate  our  cases  on  the  sub- 
ject, for  that  has  been  done  in  Keyes  v,  Cedcur  Falls,  supra, 
mSi  Alsever  v.  M.  &  St.  L.  R.  Co.,  115  Iowa,  341.  The 
court  should  have  admitted  evidence  as  to  the  declarations 
of  the  deceased  as  tending  to  explain  her  condition  and  the 
cause  of  it. 

A  witness  who  was  called  to  testify  as  to  the  place  in 
the  snow  on  the  alley  crossing  said :     "  There  was  a  place, 
possibly  three  feet  square,  where  the  light,  recently  fallen 
2.  evidekcb:        suow  had  been  kind  of  pushed  down  each  way, 
dSrion  is^'ad.  pushcd  in  different  directions,   and  in  places 
°*^^***  swept   clear   with    something;    it   was    bright 

moonlight;  that  was  right  near  the  curb  line.  .  .  .  That 
mark  was  in  the  neighborhood  of  three  to  three  and  a  half 
feet  square.  The  easterly  side  of  the  mark  was  near  the 
ridge  of  dirt  thrown  over  the  curb.  That  ridge  of  dirt  was 
14  to  16  inches  or  more  higher  than  the  level  of  the  alley, 
and  slanted  off  into  the  alley  —  slanted  into  the  alley  possi- 
bly about  tiiree  feet  from  the  curb  line."  Another  witness 
testified  that  there  were  tracks  away  from  this  place,  in  the 
snow,  leading  along  the  crossing  and  sidewalk  to  the  west. 
Another  witness  testified  that  on  the  alley  crossing  above 
referred  to  he  noticed  marks  or  evidences  of  struggle  right 
on  the  little  hill  where  they  had  piled  the  dirt,  and  where 
any  one  would  want  to  step  in  order  to  get  off  the  cement 
walk  to  make  the  crossing,  and  it  was  very  slippery.  And 
in  answer  to  the  question,  "  Did  you  notice  anything  about 
the  snow  ? "  he  said :  "  Yes,  sir ;  like  as  if  some  one  had 
fallen  there  and  left  the  prints  of  their  body."  This  answer 
was  stricken  out,  on  defendant's  motion,  as  a  conclusion  and 
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opinion.  This  ruling  of  the  court  was,  as  we  think,  mani- 
festly erroneous.  The  appearance  to  which  witness  referred 
was  one  difficult  to  describe  to  the  jury  so  as  to  convey  to 
the  mind  the  inference  of  precisely  what  was  indicated,  and 
it  has  been  held  to  be  competent  for  a  witness  to  testify  to 
his  conclusion  when  the  matter  to  which  the  testimony  relates 
cannot  be  reproduced  or  described  to  the  jury  precisely  as 
it  appeared  to  the  witness  at  the  time.  Craig  v.  Wabash  B. 
Co.,  121  Iowa,  471 ;  Yahn  v.  Ottvmwa,  60  Iowa,  429 ;  Sea- 
gel  V.  C.  M.  &  St.  P.  R.  Co.,  83  Iowa,  380.  "  It  must 
almost  always  be  impossible  for  a  witness  to  reproduce  in 
words  absolutely  all  the  detailed  data  which  enter  into  his 
estimate,  and  there  can  be  no  danger  in  receiving  such  an 
estimate  from  a  competent  witness."  3  Wigmore,  Evidence, 
section.  1976,  and  cases  collected  in  the  note. 

The  errors  above  noticed  would  require  a  reversal  with- 
out considering  the  question  whether  the  evidence  admitted 
was  sufficient  to  support  a  verdict,  unless  we  should  find 
that,  taking  into  account  the  entire  effect  which 
**  tion^^of  junr^"  ^^  J^^  might  properly  have  given  to  the  evi- 
dence excluded,  we  should  reach  the  conclusion 
that,  even  had  the  offered  evidence  been  received,  there  would 
still  have  been  nothing  to  support  a  verdict  for  plaintiff  in 
the  event  of  a  new  trial ;  for  it  is  now  argued  that  there  was 
nothing  except  a  presumption  upon  a  presumption  which 
tended  to  connect  the  injury  causing  the  death  of  decedent 
with  the  dangerous  condition  of  tlje  alley  crossing,  which,  in 
view  of  the  evidence  already  set  out,  and  other  evidence 
which  we  have  not  detailed,  the  jury  might  have  found  to 
constitute  negligence  on  the  part  of  the  city.  Had  the  ex- 
cluded evidence  been  admitted,  the  jury  would  have  had  for 
consideration  the  following:  First,  intestate's  declaration 
that  the  injury  was  received  at  an  alley  crossing;  second, 
evidence  that  on  the  alley  crossing  in  the  sidewalk  along- 
which  deceased  naturally  would  have  passed  in  returning  to 
her  daughter's  home  from  the  place  where  she  was  last  seen. 
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going  from  east  to  west,  there  were  marks  in  the  snow  indi- 
cating the  fall  of  some  person,  the  indication  that  deceased 
did  pass  over  that  crossing  being  furnished  by  the  pieces  of 
candy  of  the  same  kind  as  those  which  she  held  in  her  hand 
when  she  reached  her  daughter's  home;  third,  evidence  of  a 
dangerous  approach  to,  the  alley  from  the  sidewalk,  on  which, 
by  reason  of  the  freshly  fallen  snow,  a  person  would  be  in 
danger  of  falling,  and  so  situated  with  reference  to  the  place 
where  the  condition  of  the  snow  indicated  that  some  one 
had  fallen  that  one  slipping  on  the  dangerous  place  woujd 
be  likely  to  fall  about  where  the  snow  was  thus  disturbed. 
It  is  often  diflBcult  to  determine,  as  matter  of  fact,  the  rela- 
tions of  different  items  of  evidence  to  each  other,  when  their 
connection  is  an  essential  consideration  in  arriving  at  a 
conclusion  as  to  what  has  actually  happened,  and  when  there 
is  no  direct  evidence  as  to  such  relation ;  but  if  the  facts  es- 
tablished tend  to  support  the  conclusion  which  is  sought  to  be 
drawn  from  them,  the  question  should  be  left  to  the  jury. 
It  is  not  necessary  to  cite  authorities  to  the  effect  that,  even 
when  there  is  no  conflict  in  the  evidence,  it  is  not  for  the 
court  to  draw  the  conclusion,  but  that  function  must  be  rele- 
gated to  the  jury,  provided  reasonable  persons  might  hon- 
estly differ  as  to  the  proper  conclusion  to  be  drawn  from 
such  facts.  We  think,  therefore,  that,  if  the  evidence  which 
was  improperly  excluded  had  been  admitted,  there  would 
have  been  suflScient  evidence  to  support  the  verdict  of  a  jury 
for  the  plaintiff. 

The  judgment  of  the  trial  court  is  reversed. 
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John  B.  Donnelly,  Appellant,  v.  W.  H.  Smith,  bt  al.,         i37_j62 

Appellees. 

Intoxicating  Hquors:    temporary  injunction:    appeal.    Where  the 
1    evidence  in   support  of  an  application  to  abate  a  liquor  nui- 
sance is  sufficient  to  make  a  case,  it  is  an  appealable  error  to 
refuse  a  temporary  writ. 
Vol.  128  Ia.— 17 
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Same.    One  who  has  been  engaged  in  an  unlawful  traffic  in  in- 

2  toxicating  liquors,  cannot  avoid  the  issuance  of  an  injunction 
by  bringing  the  conduct  of  his  business  within  the  ii  ijiiwr 
ments  of  the  law  prior  to  the  hearing  for  the  w«lbc 

Same.    Under  Code,  section  242,  an  appeai  mncy  be  taken  from  an 

3  order  denying  a  temporary  ^wrfTof  injunction  in  a  proceeding 
to  abate  a  liquor  wwsance,  although  the  abstract  does  not 
disclose,  ft  record  entry  of  the  order  signed  by  the  judge. 

Appeal  from  Carroll  District  Court. —  Hon.-  F.  M.  Powebs, 

Judge. 

Tuesday,  June  6,  1905. 

Action  in  equity  for  the  abatement  of  an  intoxicating 
liquor  nuisance.  From  an  order  refusing  a  temporary  writ 
of  injunction,  the  plaintiff  appeals. —  Reversed. 

0.  P.  McDonald  and  M.  W.  Beach,  for  appellant 

Saiinger  &  Korte,  for  appellees. 

Bishop,  J. —  The  petition  in  this  case  was  filed 
October  26,  1903,  and  the  answer  November  2,  1903.  On 
the  latter  date  the  hearing  was  had  for  a  temporary  writ. 
When  the  petition  was  filed,  and  when  said  hearing  was 
had,  the  defendant  Smith  was  admittedly  e)igaged  in  con- 
ducting a  saloon  for  the  sale  of  intoxicating  liquor  in  the 
city  of  Carroll.  The  building  in  which  such  business  was 
carried  on  was  owned  by  the  defendant  Christana  Selzer, 
and  she  was  fully  advised  as  to  the  character  of  the  use 
being  made  of  her  property. 

TIhe  statute  provides  that,  in  connection  with  an  action 
to  abate  an  intoxicating  liquor  nuisance^  a  temporary  writ 
of  injunction  shall  issue  upon  application  therefor;  it  be- 
1.  iKToxicATmo  in?  made  to  appear  by  evidence  that  such 
"SJJSSW  nuisance  exists.  Code,  section  2406.  A  case 
lIppSi.^**"'  being  made  for  an  injunction,  it  is  error 
to   refuse   the  writ,   and   for   the   correction   of   an   error 
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thus  committed  an  appeal  will  lie  to  this  court  Oode> 
section  4101;  Judge  v.  Kribs,  71  Iowa,  183;  Tibbitts  v. 
Bwrster,  76  Iowa,  176.  In  the  instant  case  the  proof  was 
abundant  to  establish  a  case  for  the  issuance  of  a  writ 
Conceding,  for  the  purposes  of  the  case,  that  the  mulct  law 
had  been  adopted  or  was  in  force  in  the  county,  still  it  is 
not  even  pretended  that  defendant  had  complied  with  the 
provisions  thereof. 

The  contentions  made  by  counsel  in  this  court  are  these. 
Firsts  that  at  the  time  of  the  hearing  for  the  writ  the  evi- 
dence disclosed  that  the  conduct  of  defendant's  business  had  . 
been  made  to  conform  to  the  provisions  of  the  law;  second, 
that  this  appeal  cannot  be  maintained,  because  prematurely 
taken;  and,  third,  because  the  conditions  presumably  exist- 
ing at  the  present  time  are  such  as  that  an  order  for  injunc- 
tion incident  to  a  reversal  would  be  an  idle  proceeding. 

Should  we  concede  that,  before  the  hearing  for  the 
writ,  defendant  had  brought  the  conduct  of  his  business  into 
conformity  witli  law,  this  could  avail  him  nothing.  One 
who  has  been  engaged  in  the  traffic  in  intoxi- 
cating liquors  in  open  violation  of  law  can- 
not avoid  an  injunction  by  simply  making  profession  of 
a  change  of  heart,  and  a  swift  change  in  existing  con- 
ditions. Comihon  experience  has  led  to  the  conclusion 
that  in  all  such  cases  the  effort  to  reform  should  be  given 
substantial  aid  in  the  way  of  a  temporary  writ  Such  is 
the  thought  of  the  cases  aboVe  cited.  But  if  this  were  not 
true,  it  must  be  said  that  defendant  had  not,  at  the  time  of 
the  hearing  and  order,  brought  his  business  into  conformity 
with  law.  One  fact  alone  need  be  stated.  The  statute  re- 
quires that  the  keeper  of  a  saloon  shall  have  the  consent  of 
the  city  council,  expressed  in  the  form  of  a  resolution,  be- 
fore making  sales,  and  such  had  not  been  procured  in  the 
case  of  the  instant  defendant 

The  second  point  made  is  without  force.    It  is  predi- 
cated upon  the  fact  that  the  abstract  does  not  disclose  that 
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the  order  denying  the  temporary  writ  had  ever  been  ap- 
proved by  the  court,  in  that  the  record  entry 
had  not  been  signed  by  the  presiding  judge. 
Section  242  of  the  Code  provides  that  the  record  of  the  pro- 
ceedings of  the  court  shall  be  signed  by  the  judge.  But 
such  provision  is  directory  only.  Moreover,  it  is  expressly 
provided  in  a  later  sentence  of  the  section  that  a  failure  on 
the  part  of  the  presiding  judge  to  sign  shall  not  prevent  all 
other  proceedings  being  had  which  could  have  been  predi- 
cated upon  a  signed  record.  The  language  is  broad  enough 
to  authorize  an  appeal  from  an  order,  as  in  the  instant  case. 

As  the  record  before  us  does  not  disclose  the  present 
status  of  the  main  case,  we  are  unable  to  pass  upon  the 
merits  of  the  remaining  ground  of  contention  presented  by 
appellees.  The  abstract  goes  no  farther  than  to  make  it 
appear  that  the  temporary  writ  was  applied  for  and  refused ; 
that  therefrom  this  appeal  was  taken.  If  now,  subsequent 
to  such  proceedings,  the  main  case  has  been  tried,  and  either 
a  decree  for  permanent  injunction  entered,  or  the  petition 
dismissed,  it  might  well  be  insisted  that  there  could  be  no 
longer  any  occasion  for  the  issuance  of  a  temporary  writ. 
As  we  have  not  the  record  before  us,  we  can  do  no  more 
than  determine  that  the  court  erred  in  refusing  a  writ,  and 
accordingly  that  such  ruling  should  be  reversed,  and  the 
cause  remanded  for  such  further  proceedings  as  the  law 
requires  should  be  had. 

Several  motions  ordered  submitted  with  the  case  have 
been  considered,  and  each  thereof  is  ordered  overruled. — 
Reversed. 
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Margaret  Woolf,  Appellee,  v.   The  Nattman  Co.,  Ap- 
pellant. 

Master    and    servant:    contributory    negugence:    presumption    of 

1  DUE  CARE.  Where  there  is  no  direct  evidence  as  to  the  cir- 
cumstances of  a  personal  injury  a  presumption  of  due  care 
on  the  part  of  the  one  injured  exists  which  the  jury  may 
consider.  Under  the  evidence  the  question  of  plaintiff's 
negligence  was  properly  submitted. 

Assumption  of  risk:    evidence.    Under  the  evidence  the  question 

2  of  whether  deceased  assumed  the  risk  incident  to  the  opera- 
tion of  a  circular  saw  without  a  hood  or  guard  was  properly 
submitted  to  the  jury. 

Negligence  of  master:    "factory  act."    The  act  of  employing  a 

3  child  under  16  years  of  age  to  operate  an  ungUarded  circular 
saw,  in  violation  of  the  "  Factory  Act "  of  the  29th  General 
Assembly,  is  not  relieved  of  its  negligent  character  simply 
because  notice  of  the  danger  of  the  employment  was  not  'given 
the  employer  by  the  bureau  of  labor  as  provided  in  said  act. 

Assumption  of  risk:    instruction.    In  an  action  for  the  death  of 

4  a  boy  under  16  years,  employed  to  operate  an  unguarded  cir- 
cular saw,  it  was  not  reversible  error,  in  view  of  the  "  Fac- 
tory Act "  of  the  29th  General  Assembly,  to  charge  that  it 
was  incumbent  on  the  defendant  in  support  of  its  plea  of  as- 
sumption of  the  risk,  to  show  that  deceased  was  possessed  of 
sufficient  knowledge  and  experience  to  appreciate  the  danger 
of  his  employment. 

Appeal    from    Blackhamh    District    Court, —  Hon.    A.    S. 
Blair,   Judge. 

Tuesday,  June  6,  1905. 

Action  at  law  to  recover  damages  for  the  death  of 
plaintiffs  minor  son,  alleged  to  have  been  caused  by  the 
defendant's  negligence.  Judgment  for  plaintiff,  and  de- 
fendant appeals. —  Affirmed, 

Mullan  &  Pickett,  for  appellant. 
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Boies  &  Boies,  for  appellee. 

Weaver,  J. —  The  defendant  corporation  is  the  pro- 
prietor of  a  mill  or  factory  at  Waterloo,  Iowa,  in  which 
doors  and  certain  other  building  materials  are  made  or 
prepared  for  the  trade.  Among  the  employes  in  its  serv- 
ice on  September  12,  1902,  was  plaintiff's  son  Loren  Woolf, 
then  about  14  years  of  age.  The  boy  being  engaged  in 
using  or  operating  a  circular  saw  cutting  boards  into 
suitable  sizes  for  door  panels,  one  of  the  boards  was  in 
some  manner  caught  upon  the  back  part  of  the  saw  and 
thrown  forward  with  great  violence  against  his  person, 
inflicting  an  injury  from  which,  a  day  or  two  later, 
death  ensued.  The  defendant  was  charged  with  negligence 
in  permitting  said  Loren  Woolf  to  engage  in  such  dan- 
gerous work,  in  failing  to  provide  him  a  safe  place  to 
work,  in  providing,  unsuitable  and  improper  tools  and  ap- 
pliances for  the  work  being  done,  and  in  failing  to  properly 
guard  or  shield  the  saw  to  prevent  accidents  of  the  kind 
from  which  the  boy  received  his  fatal  •  injury.  The  de- 
fendant denies  aU  charges  of  negligence,  and  alleges  that 
the  deceased  contributed  to  his  injury  by  his  own  negli- 
gence, and  further  pleads  that  he  voluntarily  engaged  in 
the  defendant's  service  with  full  knowledge  and  appre- 
ciation of  all  the  matters  and  things  charged  as  negli- 
gence on  its  part,  and  thereby  assumed  the  risk  of  injury. 
We  will  consider  the  questions  raised  by  the  appellant 
in  the  order  of  their  statement  in  the  brief  of  counsel. 

I.  It  is  first  contended  that  the  deceased  lad  was 
guilty  of  contributory  negligence,  and  therefore  plaintiff 
is  not  entitled  to  a  verdict  While  there  was  testimony 
1.  Master  and     from  which  a  findiuff  of  neffliffence  on   part 

sekvant:  o  o    o  r 

contributory     ^f  \)^q  dcccased  could  be  upheld,  we  are  very 
presumption     ^.^^^r  that  uudcr  the  record   as  a   whole  the 

oi  due  care. 

question  was  one  for  the  jury.     The  age  of  the  boy  was 
such   that  we   cannot,   as   a  matter  of  law,   hold  him   to 
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the  exercise  of  the  judgment  or  caution  which  might  well 
be  expected  of  one  of  mature  years.  It  is  also  shown 
that  he  had  not  been  accustomed  to  or  previously  em- 
ployed in  this  particular  service.  Moreover,  at  the  mo- 
ment of  the  injury,  he  was  not  being  observed  by  any 
witness,  and  the  manner  in  which  the  board  came  in  con- 
tact with  the  saw,  and  the  agency,  if  any,  of  the  deceased 
in  bringing  it  about,  are  matters  of  which  no  witness  is 
able  to  speak  of  his  own  knowledge.  Under  such  circum- 
stances there  is  a  presumption  of  due  care  on  part  of 
the  deceased,  which  the  jury  was  entitled  to  consider. 
Reynolds  v.  Keokuh,  72  Iowa,  372;  HopJcinson  v,  Knapp, 
92  Iowa,  328;  Baker  v.  B.  B.,  95  Iowa,  l7l;  Dalton  v. 
R.  B.,  104  Iowa,  26;  Mynning  v.  B.  B.,  64  Mich.  93 
(31  K  W.  147,  8  Am.  St.  Rep.  804) ;  McBride  v.  B.  B., 
19  Or.  64,  (23  Pac.  Eep.  814) ;  Hendrichson  v.  B.  B.,  49 
Minn.  245,  (51  N.  W.  1044,  16  L.  R  A.  261,  32  Am. 
St  Rep.  540) ;  Cassidy  v.  Angell,  12  R.  I.  477,  (34  Am. 
Rep.  690) ;  Johnson  v.  B.  B.,  20  N,  Y.  65,  (75  Am.  Dec. 
375) ;  B.  B.  Co.  v.  Landrigdn,  191  TJ.  S.  474,  (24  Sup. 
Ct  137,  48  L.  Ed.  262.)  It  was  for  the  jury  to  consider 
the  nature  of  the  work  in  which  the  boy  was  engaged,  his 
age  and  experience,  the  obviousness  or  otherwise  of  the 
danger,  and  all  the  other  circumstances  disclosed  concern- 
ing the  accident,  and  the  way  in  which  it  appears  to  have 
been  brought  about;  and  with  the  finding  that  he  was 
exercising  such  degree  of  care  for  his  own  safety  as  could 
reasonably  be  required  at  his  hands  we  are  not  disposed. 
to  interfere. 

II.  Considerable  evidence  was  admitted  upon  trial 
bearing  upon  the  question  whether  reasonable  care  on  part 
of  the  defendant   required  the  saw  with  which   deceased 

was    at    work    to    be    hooded    or    otherwise 
'  OF  iisK:  guarded   to   avoid     injury   to   those    working 

about  it.     Appellant  takes  the  position  that, 
even  if  this   question  be   found  against  it,   the  defect  or 
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omission  was  a  fact  open  and  obvious  to  the  most  casual 
inspection,  and  that  the  deceased,  by  voluntarily  remain- 
ing in  such  employment,  assumed  the  risk  of  injury. 
Counsel  have  cited  us  to  many  cases  holding  that  the  mere 
fact  that  the  injured  employe  is  a  minor  does  not  pre- 
vent the  application  of  the  rules  as  to  assumption  of  risk 
as  against  a  demand  on  his  part  for  the  recovery  of  dam- 
ages. For  the  purposes  of  the  case  this  contention  may 
be  admitted,  but  such  admission  is  not  decisive  of  the 
appeal.  "  The  doctrine  of  the  assumption  of  risk  involves 
two  elements  —  knowledge  of  the  defect,  and  an  appreci- 
ation of  the  danger.''  Storrme  v.  Hanford  Produce  Co., 
108  Iowa,  140,  and  cases  there  cited.  We  may  take  it 
for  granted  that  deceased  knew  the  saw  was  not  provided 
with  a  hood  or  guard,  but  whether  he  realized  or  appre- 
ciated the  danger,  if  any,  from  such  an  accident  as  that 
from  which  he  suffered  is  not  so  well  established  as  to 
deprive  it  of  its  quality  or  character  as  a  jury  question. 
In  making  this  inquiry,  as  in  the  matter  of  contributory 
negligence,  the  age  and  experience  of  the  injured  are  en- 
titled to  consideration.  Shebech  v.  Cracker  Co.,  120  Iowa, 
418;  Neuthury  v.  Mfg.  Co.,  100  Iowa,  455;  Sachau  v. 
Milner,  123  Iowa,  387.  Had  the  boy  brought  his  hand 
in  contact  with  the  saw,  and  thereby  been  maimed,  there 
might  have  been  some  basis  of  reason  for  insisting  that 
the  danger  of  such  injury  was  so  clear  and  obvious,  even 
to  the  inexperienced  comprehension,  that  he  should  be  held 
chargeable  with  negligence  or  with  assumption  of  such  risk 
as  a  matter  of  law;  but  the  danger  that  a  board  hap- 
pening to  fall  or  strike  upon  the  rear  of  the  saw  would 
be  caught  and  thrown  upward  and  forward  with  death- 
dealing  force  is  a  much  less  obvious  peril,  one  which  might 
well  require  some  degree  of  experience,  even  in  an  adult, 
to  fully  appreciate.  Hanson  v.  Mfg.  Co.,  162  Mass.  187, 
(38  K  E.  363) ;  Chopin  v.  Paper  Co.,  83  Wis.  192,  (53 
K  W.   452);  Kucera  v.  Lumber  Co.,  91  Wis.   637,   (65 
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N.  W.  374).  There  was  no  error  of  which  defendant  can 
complain  in  submitting  the  question  of  assumption  of  risk  to 
the  jury. 

III.     By  an  act  of  the  Legislature  (Laws  29th  Gen- 
eral Assembly,  page  107,  chapter  149),  commonly  known  as 
the  "  Factory  Act,'^  eertain  duties  are  imposed  upon  em- 
s.  negligbnce      ployers   looking  to   the   health,    comfort,   and 
"'p^ct^**     safety    of   employes    working   with   or    about 
^^'  dangerous    machinery.     Among-   other  things, 

it  is  provided  in  section  2  (page  108)  of  said  act  that: 
"All  saws,  planers,  cogs,  gearing,  belting,  shafting,  set 
screws  and  machinery  of  every  description  therein,  shall 
be  properly  guarded.  No  person  under  sixteen  years  of 
age,  and  no  female  under  eighteen  years  of  age,  shall 
be  permitted  or  directed  to  clean  machinery  while  in  mo- 
tion. Children  under  sixteen  years  of  age,  shall  not  be 
permitted  to  operate  or  assist  in  operating  dangerous  ma- 
chinery of  any  kind."  Section  4  of  said  chapter  makes 
the  following  provisions  concerning  its  enforcement:  "  It 
shall  be  the  duty  of  the  commissioners  of  the  bureau  of 
labor  of  the  State,  and  the  mayor,  and  chief  of  police  of 
every  city  or  town,  to  enforce  the  provisions  of  the  fore- 
going sections.  Any  person,  whether  acting  for  himself  or 
for  another,  or  for  a  copartnership,  joint  stock  company 
or  corporation,  having  charge  or  management  of  any  man- 
ufacturing establishment,  work  shop  or  hotel,  who  shall 
fail  to  comply  with  the  provisions  of  said  sections,  within 
ninety  days  after  being  notified  in  writing  to  do  so,  by 
any  one  of  said  oflScers  whose  duty  it  may  be  to  enforce 
the  provisions  of  said  sections,  shall  be  punished  by  a 
'  fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  thirty  days.'^ 

The  appellee  relies  upon  this  statute  as  making  the 
omission  by  defendant  to  guard  the  saw,  and  its  act  in 
employing  a  boy  of  the  age  of  deceased  in  operating  such 
saw,  negligence  per  se.     In  avoidance  of  the  point  thus 
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made,  appellant  argues  that,  as  the  only  peYialty  for  fail- 
ure to  obey  its  command  is  found  in  section  4,  and  as  such 
penalty  may  be  imposed  only  after  notice  or  warning  given 
by  an  oflBcer  mentioned  in  said  section,  and  as  there  is 
no  proof  of  such  notice  prior  to  Jthe  accident  complained 
of,  the  appellant  was  under  no  obligation  to  comply  with 
the  statute,  and  its  provisions  cannot  be  considered  in  the 
disposition  of  this  appeal.  This  construction  involves  a 
strained  and  unnatural  interpretation  of  the  language  of 
the  act,  and  its  adoption  by  us  would  practically  destroy 
the  eflSciency  of  the  law.  Even  if  the  statute  had  wholly 
omitted  to  provide  a  penalty  for  its  infraction,  its  com- 
mand would  still  be  obligatory  upon  all  the  people  of  the 
State,  and  disobedience  thereto  would  be  a  misdemeanor 
punishable  under  Code,  sections  4905,  4906.  The  evi- 
dent purpose  of  the  act  is  to  provide  protection  for  life  and 
limb  of  the  employe  and  it  would  be  a  most  anomalous  rule 
which  would  permit  the  proprietor  of  dangerous  machinery 
to  go  on  doing  the  forbidden  act  with  impunity  until  some 
officer  sees  fit  to  call  his  attention  to  the  duty  which  ihe 
Legislature  has  imposed  upon  him.  Mosgrove  v,  Kimble- 
man  Coal  Co.,  110  Iowa,  169;  Rose  y.  King^4:9  Ohio,  213 
(3  K  E.  267,  15  L.  R  A.  160.)  In  our  judgment,  the  obli- 
gation of  the  appellant  to  obey  the  law  was  in  no  manner  de- 
pendent upon  the  notice  mentioned  in  section  4  of  the  act^ 
and  failure  to  observe  the  same  was  negligence  per  se.  Ives 
V.  Welden,  144  Iowa,  476 ;  Burlc  v.  Creamery  Package  Co., 
126  Iowa,  730. 

But  counsel  say  that,  conceding  this  proposition,  the 
doctrine  of  assumption  of  risk  is  still  applicable.  As  ap- 
plied to  an  adult,  who  voluntarily  enters  and  remains  in 
a  service  which  he  knows  is  not  regulated  or  conducted 
according  to  law,  we  have  held  the  employe  to  the  rule 
contended  for  by  counsel.  Martin  v.  R.  R.,  118  Iowa, 
148.  But  we  think  the  case  before  us  does  not  come  within 
the   authority   of   this   precedent.     The    statute   which   we 
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are  now  considering  is  not  a  mere  regulation  as  to  the 
manner  in  which  appellant's  business  shall  be  carried  on. 
It  is  an  absolute  prohibition  of  the  employment  in  such 
labor  of  any  boy  of  the  age  of  the  deceased,  and  public 
policy  would  seem  to  demand  that  tlie»  statute  which  un- 
dertakes to  protect  children  against  the  hazards  to  which 
the  recklessness  and  inexperience  of  childhood  expose  them 
shall  not  be  defeated  of  its  purpose  by  pleading  that  same 
childish  recklessness  or  ignorance  as  a  reason  for  exempt- 
ing an  employer  from  responsibility  for  his  own  wrong. 
Whether  this  statute  operates  to  create  a  conclusive 
presumption  that  a  child  imder  16  years  of  age  is  too 
immature  to  be  permitted  to  assume  a  risk  of  the  pro- 
hibited kind  is  not  presented  by  the  record 

4.  Assumption  *"  "^     . 

o»  eisk:         before  us,  and  we  prefer  to  leave  it  an  open 

instructioii. 

question  until  a  case  arises  directly  involving 
that  proposition.  The  trial  court  adopted  a  theory  which 
goes  no  further  than  to  hold,  if,  indeed,  it  goes  that  far, 
that,  deceased  being  less  than  16  years  old^  it  was  in- 
cumbent upon  the  appellant,  in  order  to  make  good  its 
plea  of  assumption  of  risk,  to  show  that  he  was  possessed 
of  the  intelligence,  knowledge,  and  experience  to  recog- 
nize and  appreciate  the  dangers  of  the  employment  in 
which  he  was  engajged,  and  that  this  was  a  question  of 
fact  for  the  jury,  and  not  of  law  for  the  court.  Of  this 
holding  it  seems  to  be  very  plain  that  the  defendant  can- 
not complain,  and  the  plaintiff  has  not  appealed.  Even 
without  the  statute,  the  defense  of  assumption  of  risk  of 
the  employe's  negligence  is  an  affirmative  one,  which  the 
employer  must  sustain  by  a  preponderance  of  the  evidence. 
This  burden  is  in  no  manner  increased  by  the  instructions 
given  by  the  court,  which,  as  we  have  already  noted,  gives 
no  effect  to  the  statute  as  applied  to  the  plaintiff's  claim, 
unless  it  be  to  make  the  capacity  of  the  deceased  to  un- 
derstand and  appreciate  the  dangers  of  his  employment 
more  peculiarly   a   question   for  the   jury   than   would   be 
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the  case  without  such  enactment  If  there  be  any  error 
in  this  view  of  the  law,  it  consists  in  limiting  too  nar- 
rowly the  scope  and  meaning  of  the  statutory  provision, 
and  tjierefore  could  work  no  prejudice  to  the  appellant 
As  applied  to  an-  adult  person  who  knowingly  engages  in 
a  business  in  which  the  statutory  regulations  are  not  ob- 
served, the  New  York  court  has  adopted  the  rule  approved 
by  us  in  the  Martin  Case,  supra.  See  Knisley  v.  Pratt, 
148  K  Y,  372  (42  N.  E.  986,  32  L.  R.  A.  367.)  It 
refuses,  however,  to  apply  that  rule  to  a  child  whose  em- 
ployment is  expressly  forbidden  by  the  statute.  In  an 
action  to  recover  damages  for  an  injury  to  a  child  within 
the  terms  of  the  prohibition  the  court  says: 

It  is  thus  apparent  that  the  knowledge  and  capacity  of 
the  infant,  his  judgment^  discretion,  care,  and  caution,  and 
his  ability  to  know  and  appreciate  the  dangers  that  surround 
him,  even  prior  to  the  adoption  of  the  labor  law,  were  ques- 
tions of  fact  for  the  jury.  We  do  not  regard  the  case  of 
Kinsley  v.  Pratt,  148  N.  Y.  372  (42  N.  E.  986,  32  L.  R  A. 
367),  as  controlling  upon  the  question.  In  that  case  the 
plaintiff  was  upwards  of  21  years  of  age,  and  her  faculties 
had  fully  matured.  She  consequently  was  held  to  have 
assumed  the  risks  of  the  employment  In  this  case  the 
plaintiff  was  under  the  age  required  by  the  statute,  and  he 
had  not  arrived  at  that  period  in  lifa  in  which  the  judg- 
pient,  discretion,  and  caution  of  persons  ordinarily  become 
mature.  It  has  been  said  of  the  last  century  that  it  was  the 
age  of  invention.  Machines  had  been  devised  and  con- 
structed with  which  very  many  of  the  artieles  used  by  man- 
kind were  manufactured.  Numerous  factories  had  been  es- 
tablished throughout  the  country,  filled  with  machines,  many 
of  which  were  easily  operated,  and  the  practice  of  employing 
boys  and  girls  in  their  operation  had  become  extensive,  with 
the  result  that  injuries  to  them  were  of  frequent  occurrence. 
We  think  it  is  very  evident  that  these  reasons  induced  the 
Legislature  to  establish  definitely  an  age  limit  under  which 
children  shall  not  be  employed  in  factories;  and,  to  our 
minds,  the  statute  in  effect  declares  that  a  child  under  the 
age  specified  presumably  does  not  possess  the  judgment,  dis- 
cretion, care  and  caution  necessary  for  the  engagement  in 
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such  a  dangerous  avocation,  and  is  therefore  not,  as  a  matter 
of  law,  chargeable  with  contributory  negligence,  or  willi  hav- 
ing assumed  the  risks  of  the  employment  in  such  occupa- 
tion. 

Marino  v.  Lehmaier,  173  N.  Y.  530  (66  K  E.  572, 
61  L.  R.  A.  811).  To  give  this  statute  any  lees  effect 
than  is  here  indicated  is  to  deprive  it  of  all  substantial 
value  as  a  measure  of  protection. 

Other  exceptions  argued  by  counsel,  so  far  as  they 
are  pertinent  to  the  appeal,  are  governed  by  the  conclu- 
sions already  announced,  and  require  no  further  consid- 
eration in  this  opinion. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of   the  district  court   is  afjfirmed. 


W.  0.  Mitchell  v.  J.  W.  Squire,  Appellant;  F.  L  La 
Rui*,  W.  M.  Carpenter,  Iowa  National  Bank;  H.  F. 
LACKBURN^  C.  F.  ANDREWS,  Reccivcrs  of  Coming 
State  Savings  Bank;  Anna  L.  La  Rue,  Executor  of 
F.  L.  La  Rue,  Deceased;  Anna  L.  La  Rue,  Guardian 
of  F.  J.  La  Rue  ;  Anna  La  Rue  and  F.  J.  La  Rue, 

Action  to  cancel  a  deed:  insertion  of  grantee's  name  by  agent: 
RESTORATION  OF  PURCHASE  MONEY:  EVIDENCE.  In  an  action  to 
cancel  a  deed  on  the  ground  that  the  grantee's  name  was  in- 
serted by  the  unauthorized  act  of  plaintiff's  agent,  such 
grantee  can  not  require  the  plaintiff  as  a  condition  precedent 
to  the  relief  sought  to  restore  any  part  of  the  purchase  money 
paid  to  such  agent  without  showing  that  the  plairitiff  received 
the  same  or  a  portion  thereof.  Evidence  reviewed  and  held 
insufficient  to  show  that  any  money  paid  by  the  grantee  passed 
to  the  plaintiff. 

Appeal  from  Adams  District  Court. —  Hon.  W.  E.  Milleb, 

Judge. 

Wednesday,  June  7,  1905. 
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The  nature  of-theaction  and  remedy  applied  are  stated 
in  the  opinion.     J.  W.  Squire  only  appeals. —  Affirmed, 

Harl  &  Tinley,  for  appellant 

W.  0,  Mitchell,  pro  se. 

Ladd,  J. —  Prior  to  November,  1903,  the  plaintiff,  who 
had  changed  his  residence  from  Coming  to  Oklahoma  City, 
Okla.,  was  owner  of  a  farm  in  Adams  county.  F.  L.  La  Rue 
had  advised  him  that  it  might  suit  a  person  living  in  Illinois, 
and,  after  considerable  correspondence,  wrote  that  this  per- 
son (naming  him  as  Mr.  White  of  Abington,  111.)  would  pay 
$60  per  acre;  the  seller  to  place  a  mortgage  of  $15,000  on 
the  land,  and  convey  subject  thereto,  and  balance  of  pur- 
chase price  to  be  paid  by  December  1,  1903.  The  letter 
also  mentioned  that  White  would  pay  La  Rue  a  small  conor 
mission,  and  that  the  latter  had  arranged  for  the  loan.  The 
plaintiff  accepted  this  offer,  and  he  and  his  wife  signed  and 
acknowledged  a  deed  of  conveyance  to-  Archibald  White,  as 
grantee,  and  also  a  mortgage  on  the  land,  as  proposed,  which, 
with  appropriate  notes  and  coupons,  were  forwarded  to  La 
Rue.  Shortly  afterwards  the  plaintiff  returned  to  Coming, 
and  on  November  9  a  contract  was  prepared,  by  the  terms 
of  which  the  grantee  was  to  assume  the  payment  of  the 
mortgage  of  $15,000,  pay  in  cash  $6,000  December  15,  1903, 
and  $3,260  February  4,  1904;  deed  to  be  delivered  to  the 
Coming  State  Savings  Bank,  of  which  La  Rue  was  presi- 
dent, to  be  held  in  escrow  until  full  payment  of  the  purchase 
price.  La  Rue  was  to  send  this  contract  to  White  for  sig- 
nature. The  first  payment  was  not  made,  but  in  December 
La  Rue  explained  that  White  had  been  sick,  and  he  had  been 
to  Illinois  and  obtained  from  him  a  certified  check  for 
$1,000,  but  did  not  send  it  to  plaintiff.  After  some  farther 
correspondence  the  latter  called  on  La  Rue,  who  advanced, 
as  he  claimed,  $750  for  White;  saying  that,  if  White  did 
not  take  the  land,  he  would.    On  January  30,  1904,  La  Rue 
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sent  plaintiff  certain  of  liis  obligations  he  had  taken  up,  and 
some  other  items,  making  the  total  amount  paid  $4,000, 
adding:  "I  expect  to  carry  farm  deal  myself  as  soon  as 
I  can  get  possession,  and  the  partner  I  have  taken  can  get 
out  on  the  farm.  Will  send  you  $2000  and  balance  July  1, 
as  agreed."  A  few  days  thereafter  the  bank  failed,  when  it 
developed  that  in  January,  1904,  La  Eue  had  represented 
to  one  Annis  that  White  wanted  to  throw  up  the  contract, 
and,  as  he  had  paid  $1,000  on  it,  J.  W.  Squire,  for  whom 
Annis  was  acting,  could  buy  it  for  $24,260.  Upon  consul- 
tation with  Squire,  the  latter  concluded  to  purchase,  and  on 
the  15th  of  that  month  sent  his  check  of  $5,260,  payable  to 
the  Cording  State  Savings  Bank.  La  Rue  represented  that 
he  was  agent  of  the  plaintiff,  and  had  a  deed  executed  by 
him  without  the  grantee's  name  written  therein,  and  that 
he  was  authorized  to  insert  the  name  of  any  purchaser.  By 
his  direction  Annis  wrote  in  J.  W.  Squire's  name  as  grantee. 
On  the  same  day  La  Rue  claimed  to  Annis  that  he  had 
found  a  purchaser  in  one  Carpenter  at  an  advance  of  $2,000, 
to  whom  a  contract  of  sale  was  made,  on  which  Carpenter 
paid  a  check  of  $2,000  on  the  Corning  State  Savings  Bank. 
As  this  profit  had  been  obtained  so  readily,  Annis  proposed 
to  turn  over  one-half  of  it  to  La  Rue,  and  as  a  result  La 
Rue's  name  was  inserted  in  the  deed  as  joint  grantee  with 
Squire,  and  a  contract  prepared  indicating  their  respective 
interests,  and  stijpulating  that  La  Rue  guarantee  the  pay- 
ment of  Carpenter's  notes.  The  check  of  Carpenter  was  to 
be  paid  to  plaintiff,  but  instead  was  returned  to  him  by  La 
Rue  or  torn  up  the  following  morning,  but  the  deed  and  con- 
tract with  Carpenter  were  recorded.  In  his  petition  plaintiff 
prayed  that  this  deed  and  contract  be  canceled ;  that  he  have 
judgment  against  La  Rue  and  Squire  for  $6,250,  the  re- 
mainder of  the  purchase  price,  with  interest;  and  that  a 
vendor's  lien  be  established  against  the  land.  This  claim 
for  judgment  was  resisted  by  Squire,  who  demanded  the 
return  of  the  money  by  him  paid,  as  a  condition  precedent 
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to  the  cancellation  of  the  deed,  and  also  prayed  that  what 
he  had  paid  be  established  as  a  preferred  claim  against  the 
estate  of  the  bank,  for  which  a  receiver  had  been  appointed. 
Relief  was  granted  as  prayed  by  plaintiff,  save  that  personal 
judgment  was  not  entered.  J.  W.  Squire  only  appeals,  and 
his  appeal,  in  so  far  as  it  affects  the  receiver  of  the  bank, 
has  been  dismissed. 

This  somewhat  extended  statement  has  seemed  essential 
to  a  full  understanding  of  the  questions  presented.  From  it 
the  conclusion  is  readily  deducible  that  neither  the  bank  of 
which  La  Rue  was  president  nor  La  Rue  was  authorized  to 
erase  White's  name  from  the  deed  and  insert  that  of  Squire 
or  of  any  one  else  instead,  or  to  act  as  plaintiff's  agent  in 
the  sale  of  the  land  to  any  one  except  White,  or  to  deliver 
the  deed  to  any  one  else  than  White,  or  to  him  save  upon 
the  complefe  payment  of  the  purchase  price.  Hence  the 
correctness  of  the  decree  in  canceling  the  deed  to  La  Rue 
and  Squire  and  their  contract  with  Carpenter  is  not  ques- 
tioned. Some  of  the  findings  of  fact  made  by  the  court  are 
criticised,  but,  as  these  were  important  only  as  bearing  on 
the  personal  liability  of  Squire  for  the  remainder  of  the 
price,  and  the  decree  in  this  respect  was  in  his  favor,  he 
cannot  be  heard  to  complain.  Nor  do  we  think  he  was  prej- 
udiced by  that  portion  of  the  decree  establishing  a  vendor's 
lien,  and  allowing  him  to  obtain  title  to  the  land  by  redeem- 
ing therefrom.  True,  he  was  a  stranger  to  the  transaction 
in  which  plaintiff  arranged  to  sell  to  White,  or  impliedly 
to  allow  La  Rue  to  carry  out  White's  agreement ;  and,  as  the 
contract  he  had  made  with  La  Rue  was  void  for  want  of 
authority  on  the  part  of  the  latter,  there  was  no  privity  of 
contract  betweien  him  and  Mitchell,  and  therefore  no  foun- 
dation for  the  relief  awarded  in  his  favor.  One  who  is 
accorded  an  advantage  to  which  he  is  not  entitled,  however, 
is  not  in  a  situation  to  complain. 

The  only  debatable  question  raised  by  the  record  is 
whether  Mitchell  should  have  been  required  to  restore  to 
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Squire  the  $5,260  (or  any  part  of  it)  paid  by  him  to  the 
bank  or  La  Rue  when  he  obtained  the  deed.  The  doctrine 
is  well  established  that  a  principal  cannot  retain  the  fruits 
of  an  agent's  act,  and  at  the  same  time  repudiate  his  agency. 
And  it  may  be  conceded  that,  if  any  of  Squire's  money  can 
be  traced  to  Mitchell  as  a  part  of  payments  made  to  him  by 
La  Rue,  he  should  be  required  to  restore  it.  See  Casady  v. 
Ins.  Co.,  109  Iowa,  539 ;  Fleishman  v.  Ver  Does,  111  Iowa, 
322;  Buss  v.  Hansen,  119  Iowa,  375.  •  Squire's  check  was 
payable  to  the  Coming  State  Savings  Bank,  and  was  entered 
by  it  as  a  credit  in  the  account  of  "  F.  L.  La  Rue,  Agent," 
on  the  15th  day  of  January,  1904.  Was  any  of  the  $4,000 
Mitchell  received  from  La  Rue  taken  from  either  this  item, 
or  the  fund  of  which  it  formed  a  part  ?  The  first  payment 
of  $750,  was  made  before  a  sale  to  Squire  had  been  contem- 
plated. The  remaining  $3,250  of  the  $4,000  turned  over 
to  Mitchell  by  La  Rue  consisted  of  several  items.  He  had 
taken  up  Mitchell's  note  of  $1,075,  payable  to  Mrs.  Young, 
January  6,  1904,  before  it  was  known  that  Squire  would 
take  the  land.  He  had  also  taken  up  Mitchell's  note  of 
$582,  payable  to  another  bank,  and  one  of  $432  owing  one 
De  Heer;  but  the  time  is  not  disclosed,  save  by  Mitchell's 
statement  that  La  Rue  had  said  to  him  when  there  in  the 
fore  part  of  January  that  he  had  procured  "and  Was  carrying 
these  notes.  There  is  nothing  in  the  record  to  indicate  that 
they  were  paid  from  the  fund  in  the  bank  to  the  credit  of 
"  F.  L.  La  Rue,  Agent,"  nor  that  the  overdraft  of  $33.19 
.or  Mitchell's  checks  of  $200  and  $37  were  paid  therefrom, 
or  the  time  of  such  payments.  A  draft  of  $939.36  was  sent 
on  that  date,  but  it  does  not  appear  to  have  been  taken  from 
the  fund  mentioned.  In  other  words,  the  proceeds  of 
Squire's  check  are  shown  to  have  gone  into  a  particular  fund, 
and  the  evidence  fails  to  show  that  a  cent  of  the  money  came 
from  that  fund,  or  even  from  the  bank,  subsequent  to  the 
time  the  proceeds  of  the  check  were  credited,  or  that  any 
previously  withdrawn  was  taken  therefrom  in  anticipation 
Vol.  128  Ia.—  18 
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of  such  credit.  It  is  no  answer  to  say  that  these  notes  were 
retained  until  after  the  check  of  Squire  was  cashed,  for  there 
is  no  evidence  whatever  that  the  bank  or  La  Rue  was  reim- 
bursed from  this  fund  or  from  Squire's  money.  Of  course, 
liie  identical  money  need  not  be  traced ;  but  the  burden  was 
on  the  defendant  to  show  that  it  was  reasonably  probable 
that  either  Squire's  money  reached  Mitchell,  or  else  that 
he  was  so  paid  from  a  fund  of  which  Squire's  money  formed 
a  part  as  to  indicate  that  it  was  the  intention  to  make  use 
of  that  money  for  such  purpose.  This  he  failed  to  do.  If 
any  presumptions  are  to  be  indulged  in  such  a  case,  they  are 
those  in  favor  of  honesty.  For  all  that  appears,  La  Rue 
made  the  payments  to  the  plaintiff  for  White,  or  for  himself 
in  carrying  out  White's  contract ;  and,  in  the  absence  of  any 
showing  to  the  contrary,  it  should  be  presumed  that  these 
payments  were  made  from  moneys  available  and  which  might 
rightfully  be  applied  for  that  purpose,  rather  than  from  the 
proceeds  of  an  unauthorized  sale  tainted  with  fraud  and 
forgery.  Our  conclusion  from  the  record  before  us  is  that 
plaintiff  had  the  right  to  retain  the  payments  made  as  a 
part  of  the  purchase  price,  and,  as  none  of  these  were  shown 
to  have  been  derived  from  the  proceeds  of  the  check  of 
Squire  given  to  La  Rue  as  a  payment  on  the  unauthorized 
sale  to  him,  the  plaintiff  owed  no  duty  of  restoration  as  a 
condition  precedent  to  the  cancellation  of  the  deed. 

Some  question  is  made  as  to  whether  all  deferred  pay- 
ments under  the  contract  of  sale  to  White  had  matured  when 
this  action  was  begun.  A  sufficient  answer  is  that  this  is  no» 
concern  of  Squire's.  It  will  be  time  enough  to  dispose  of 
that  question  when  some  one  interested  in  the  contract  or 
land  raises  it. —  Afjfirmed. 
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John  A.  Elliott,  Administrator,  Appellant,  v.   Capital 
City  State  Bank. 

Banks  and  banking:  deposits:  limitation  op  actioK.  A  deposit 
in  a  bank  does  not  constitute  a  loan  of  the  money  to  the 
bank;  and  the  statute  of  limitations  will  not  commence  to  run 
against  an  action  on  a  certificate  of  deposit  until  demand  for 
payment  has  been  made,  and.  such  demand  need  not  be  made 
within  the  period  of  limitation  when  computed  from  the  date 
of  the  deposit. 

Appeal  from  Polk  District  Court. —  Hon.  A.  H^  McVey, 

Judge. 

Wednesday,  June  7,  1905, 

Suit  at  law  on  a  demand  certificate  of  deposit.  A  de- 
murrer to  the  petition  was  sustained,  and  the  plaintiff  ap- 
peals.—  Reversed, 

Dale  &  Haa^vison,  for  appellant. 

Read  &  Bead,  for  appellee. 

Shebwin,  C.  J. —  The  certificate  sued  on  is  as  follows : 
"  $1500.00.     Des  Moines,  Iowa,  March  23,  1885.     Capital 

City  Bank.  Mary  J.  Penrose  has  deposited  in  this  bank 
Fifteen  Hundred  Dollars,  payable  to  the  order  of  herself  on 
the  return  of  this  certificate  properly  endorsed  with  4  per 
cent  interest,  per  annum.  A.  W.  Naylor,  President  No. 
15108."  The  demurrer  was  sustained  on  the  ground  that 
the  cause  of  action  was  barred  by  the  statute  of  limitations, 
and  the  correctness  of  the  ruling  is  the  only  question  for 
determination. 

The  trial  court  evidently  sustained  the  demurrer  on 


128  275 
128  596 
128  275| 
131  2261 

;128  275 
133   180 


Digitized  by  VjOOQIC 


276  Eluott  v.  State  Bank.  [128  Iowa 

the  authority  of  Mereness  v.  First  National  Bomh,  112  Iowa, 
11,  and  under  the  rule  there  announced,  its  decision  was 

right  The  decision  in  the  Merenes  Case, 
'  lANKiMc "°      however,   was  planted  on  the  ground  that   a 

general  deposit  of  money  in  a  bank  is  a  loan  of 
the  money  to  the  bank,  and  that  an  ordinary  certificate  of 
deposit  is  nothing  more  or  less  than  a  promissory  note,  to  be 
governed,  with  certain  exceptions,  by  the  rules  governing 
such  notes.  If  it  be  true  that  a  deposit  in  the  usual  course 
of  business  is  a  loan  to  the  bank  of  the  money  deposited, 
then  it  may  consistently  be  said  that  a  certificate  represent- 
ing such  loan  is  a  promissory  note;  but  the  fundamental 
error  in  the  Mereness  Case,  and  in  the  cases  on  which  it  was 
based,  was  the  holding  that  an  ordinary  deposit  of  money 
in  a  bank  is  a  loan  thereof  to  the  bank.  See  Lowry  v. 
Polk  Covnty,  51  Iowa,  60;  Long  v.  Emsley,  57  Iowa,  11. 
In  the  later  cases  of  Officer  v.  Officer,  120  Iowa,  389,  and 
Hunt  V.  Hopley,  120  Iowa,  695,  we  distinctly  held  that  an 
ordinary  deposit  is  not  a  loan  to  the  bank,  and  in  the  latter 
case  we  expressly  overruled  Lowry  v.  Polk  County,  in  so  far 
as  it  so  held.  With  this  conclusion,  and  the  arguments  on 
which  it  is  based  in  these  cases,  we  are  content,  believing  it 
to  be  sound  and  in  accord  with  the  great  weight  of  authority. 
The  conclusion  in  the  Mereness  Case  having  been  predicated 
on  false  premises,  it  follows  that  it  must  fall  with  its 
foundation,  unless  there  be  some  other  sufficient  reason  for 
holding  that  a  demand  certificate  of  deposit  should  be 
treated  as  a  demand  promissory  note,  so  far  as  the  statute  of 
limitations  is  involved.  We  do  not  believe  that  any  sound 
reason  for  so  holding  exists.  It  is  undoubtedly  true  that 
such  certificates  have  many  of  the  incidents  of  promissory 
notes,  and  that  they  are  often  classed  as  such,  but  it  is 
equally  as  true  that  a  certificate  of  deposit  represents  a  trans- 
action entirely  diflFerent  from,  that  represented  by  a  note.  A 
promissory  note  ordinarily  represents  a  loan  or  its  equiv- 
alent, and  it  is  generally  the  duty  of  the  debtor  to  seek  the 
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creditor  and  pay  him,  and  it  was  for  the  protection  of  the 
debtor  that  demand  notes  were  originally  held  to  be  due  at 
once.  Deposits  are  made  in  a  bank  in  accordance  with  the 
universal  commercial  usage,  which  becomes  a  part  of  the  law 
of  the  transaction.  They  are  neither  loans,  nor  bailments 
in  the  strict  sense  of  the  term.  A  deposit  is  a  transaction 
peculiar  to  the  banking  business,  and  one  that  the  courts 
should  recognize  and  deal  with  according  to  commercial 
usage  and  understanding.  The  primary  purpose  of  a  gen- 
eral deposit  is  to  protect  the  fund,  and  some  of  the  incidental 
purposes  thereof  are  the  conveniences  of  checking  and  trans- 
acting large  business  interests  without  keeping  and  hand- 
ling* large  sums  of  money.  The  transaction  is  in  reality  for 
the  benefit  and  convenience  of  the  depositor,  and  while  the 
relation  of  debtor  and  creditor  exists,  and  the  bank  has  the 
use  of  the  money  for  commercial  gain,  it  assumes  no  further 
obligation  than  to  pay  the  amount  received  when  it  shall  be 
demanded  at  its  banking  house.  Oira/rd  Bank  v.  Ba/nJc  of 
Penn  Township,  39  Pa.  92  (80  Am.  Dec  507). 

A  bank  may  receive  or  decline  deposits,  and  do  business 
with  whom  it  pleases.  It  may  receive  a  general  deposit  to- 
day, and  to-morrow,  for  reasons  of  its  own,  it  may  return 
the  amount  deposited,  and  refuse  absolutely  to  transact 
business  further  with  such  depositor.  See  5  Cyc,  and 
cases  cited.  But  unless  the  banker  desires  to  return  the 
deposit,  he  is  tmder  no  obligation  to  seek  his  creditor  for 
the  purpose  of  making  payment  If  no  actual  demand  be 
necessary  to  mature  the  debt  created  by  a  deposit,  then  de- 
positors may  sue  at  once  upon  leaving  the  bank,  and  a 
transaction  intended  to  be  for  the  mutual  benefit  of  both 
.  may  become  one  of  oppression  and  wrong  to  the  bank,  and 
this  the  law  should  not  tolerate.  That  a  certificate  of  de- 
posit is  distinguishable  from  a  demand  promissory  note,  we 
think  clear.  Morse  on  Banks  and  Banking  (3d  Ed.)  section 
298;  Smiley  v.  Fry,  100  K  Y.  262  (3  K  E.  Rep.  186)  ;  In 
re  Hunt,  141  Mass.  515  (6  K  E.  Rep.  554) ;  Murphy  v. 
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Padiic  Bank,  130  Cal.  542  (62  Pac.  Rep.  1059) ;  Bank  v. 
Bank,  40  Vt.  377 ;  Officer  v.  Officer,  supra;  Hunt  v.  Hopley, 
supra.  And  that  it  is  not  due  and  payable  until  actual 
demand  is  made,  we  think  is  held  by  the  overwhelming 
weight  of  authority.  Morse  on  Banks  and  Banking  (3d 
Ed.)  section  301 ;  Merchants'  NoHonal  Bank  v.  State  Bank, 
10  Wall.  604  (19  L.  Ed.  1008),  followed  by  the  same  court 
in  later  cases;  Cottle  v.  Marine  Bank,  166  N.  Y.  53  (59  N. 
E.  Rep.  736),  and  New  York  cases  therein  cited;  Dickinson 
V.  Leominster  Savings  Bank,  152  Mass.  49  (25  N.  E.  Rep. 
12);  Miller  v.  Western  Natl  Bank,  172  Pa.  197  (33  Atl. 
Rep.  684);  McOough  v.  Jamison,  107  Pa.  336;  Girard 
Bank  v.  Bank  of  Penn.  Tmp.,  supra;  Braham  v.  Adkins,  77 
111.  263;  Long  v.  Straus,  107  Ind.  Sup.  94  (6  N.  E.  Rep. 
123,  57  Am.  Rep.  87)  ;  Bellotvs  Falls  Bank  v.  Bank,  40  Vt. 
377;  Tobin  v.  McKinney,  15  S.  D.  257  (88  N.  W.  Rep. 
572) ;  Citizens'  Bank  v.  Fromholz,  64  Neb.  284  (89  N.  W. 
Rep.  775). 

The  decisions  of  many  of  the  other  states  are  to  the 
same  effect,  but  we  need  cite  no  further  authority  *on  the 
proposition.  Furthermore,  the  certificate  in  issue  provides 
that  it  is  payable  on  presentation  properly  indorsed,  and 
its  express  language  repels  the  thought  that  it  is  payable 
otherwise  than  on  actual  demand.  Morse  on  Banks  and 
Banking,  section  302;  McOough  v.  Jamison,  supra;  Cottle 
V.  Marine  Bank,  supra;  Girard  Bank  v.  Bank  of  Penn.  Tp., 
supra.  And  the  principle  is  also  analogous  to  that  of  a  bill 
payable  on  or  after  sight,  which  is  not  due  until  it  is  pre- 
sented and  payment  demanded.  3  Randolph  on  Com- 
mercial Paper,  1608. 

We  think  there  is  no  merit  in  the  appelee's  contention 
that,  if  an  actual  demand  is  necessary  to  mature  the  cer^ 
tificate,  such  demand  must  be  made  within  the  period  of  the 
statute  of  limitations.  The  parties  may  contract  as  they 
will.  The  depositor  having  the  right  to  demand  the  amount 
due  him  at  any  time,  and  the  bank  having  the  right  to  pay 
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at  any  time,  there  can  be  no  extension  of  the  statute  of 
limitations  by  either  party,  nor  any  laches  on  the  part  of 
either. 

The  demurrer  should  be  overruled,   and  the  case   is 
reversed. 


Fannie  Hutcheis  v.  Cedab  Eapids  &  Maeion  City  Kail- 
way  Co.,  Appellant. 

Evidence:    ies  gestae.    The  declaration  of  one  injured,  as  to  the 

1  cause  of  the  injury,  when  made  without  opportunity  for  pre- 
meditation, is  admissible  as  part  of  the  res  gestae  in  an  action 
for  the  injury. 

Street    railwajrs:    negligence:    care:    instructions.    An    instruc- 

2  tion  that  a  street  railway  company  is  required  to  use  "extra- 
ordinary "  care  for  the  protection  of  its  passengers  amounts  to 
a  requirement  that  it  shall  use  the  highest  degree  of  care  conr 
sistent  with  the  conduct  of  its  business,  and  is  not  inconsistent 
with  another  instruction  to  the  effect  th4t  if  plaintiff,  with 
reasonable  care  on  her  part,  was  injured  as  a  result  of  defend- 
ant's failure  to  exercise  such  care,  she  could  recover. 

Contributory  negligence:    burden  of  proof  :    instruction.    The  bur- 

3  den  is  upon  the  plaintiff,  in  a  personal  injury  action,  to  show 
freedom  from  contributory  negligence,  and  where  the  court's 
instruction  construed  as  a  whole  correctly  states  the  rule,  a 
single  paragraph  which  standing  alone  might  possibly  be  con- 
strued as  shifting  the  burden,  will  not  be  held  misleading. 

Damages:    loss  of  wife's   services:    instruction.    While   a   hus- 

4  band's  right  of  recovery  for  the  loss  of  his  wife's  services  re- 
sulting from  a  personal  injury,  may  properly  be  estimated  on 
the  present  worth  of  the  service,  yet  a  general  instruction  per- 
mitting recovery  for  future  damage  will  be  upheld  in  the  ab- 
sence of  a  request  for  a  specific  charge  as  to  present  worth. 

Same.    The  loss  of  a  wife's  services  is  not  to  be  estimated  on  » 

5  basis  of  her  future  commercial  earnings,  but  the  husband  can- 
recover,  for  her  personal  injury,  such  damage  as  he  has  suf- 
fered by  a  loss  of  -her  present  and  future  service,  assistance,, 
companionship  and  society. 
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Apped   from  Superior   Conrt   of   Cedar  Eapids.  —  Hon- 
James  H.  Rothrock,  Judge. 
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Wednesday,  June  7,  1905. 

Action  to  recover  damages  for  personal  injuries  alleged 
to  have  recited  from  falling  or  being  thrown  to  the  pavement 
in  attempting  to  alight  from  a  street  car  operated  by  the  de- 
fendant company.  Verdict  and  judgment  for  plaintiff  for 
$2,000.     Defendant  appeals.  —  Affirmed. 

Chas.  4«  Clark  &  Son  and  Wm.  G.  Clark,  for  appellant. 

Rickel,  Crocker  &  Toxirtellot,  for  appellee. 

MoClain,  J.  —  Between  9 :30  and  10  o'clock  p.  m., 
plaintiff,  together  with  her  daughter  and  son-in-law,  was  a 
passenger  on  one  of  the  open  or  summer  cars  of  defendant, 
running  from  the  eastern  part  of  the  city  of  Cedar  Eapids 
along  First  avenue  westward,  across  the  bridge  over  the  Cedar 
river  to  the  western  part  of  the  city.  The  cars  of  this  kind 
were  provided  with  a  step  on  each  side,  extending  the  full 
length  of  the  car,  by  means  of  which  the  passengers  entered 
and  left  the  seats,  which  extended  crosswise  the  full  width 
of  the  car.  For  the  purpose  of  enabling  the  car  to  cross  the 
bridge  occupied  by  double  tracks  of  the  defendant  company, 
the  step  on  the  side  of  the  car  from  which  passengers  should 
properly  leave  the  car  was  so  constructed  that  while  crossing 
the  bridge  it  could  be  folded  up  against  the  side  of  the  car,  so 
as  not  to  strike  the  trestlework.  These  cars  are  also  pro- 
vided with  a  bar  or  hand  rail  that  is  let  down  on  the  side 
of  the  car  next  to  the  trestlework  of  the  bridge,  so  as  to 
prevent,  passengers  leaning  out  and  coming  in  contact  with  it. 
This  bar  is  let  down  to  about  the  middle  of  the  car  while 
it  is  crossing  the  bridge,  and  is  immediately  raised  after 
the  bridge  is  crossed.  When  the  car  on  which  plaintiff 
was  riding  reached  the  west  end  of  the  bridge,   the  bar 
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was  raised  by  the  employes,  and  the  car  was  stopped  at 
the  first  street  crossing  west;  and  plaintiff,  who  was  sitting 
on  the  right  hand  side  of  the  ear,  attempted  to  alight,  but  fell 
to  the  pavement,  as  it  is  alleged,  because  the  step,  which  had 
been  folded  up  while  the  car  was  crossing  the  bridge,  had  not 
yet  been  let  down  so  that  it  could  be  used  by  plaintiff  in 
alighting.  There  was  evidence  tending  to  show  the  state  of 
facts  here  described,  and  there  is  no  question  as  to  the  suflS- 
ciency  of  the  evidence  to  establish  the  negligence  of  the  de- 
fendant in  not  having  the  step  in  proper  position  to  enable 
the  passengers  to  alight  with  safety,  nor  as  to  the  evidence 
showing  freedom  from  contributory  negligence  on  the  part 
of  plaintiff.  The  verdict  of  the  jury  is  conclusive  as  to  de- 
fendant's liability,  unless  it  may  be  for  errors  of  law  claimed 
by  appellant  to  have  been  committed  by  the  court. 

I.  Plaintiff's  witnesses  were  allowed,  over  defendant's 
objection,  to  testify  that  after  plaintiff  fell,  she  exclaimed, 
"  Yes ;  let  the  step  down  after  I  fall  I  "  this  declaration  being 

relevant  to  similar  evidence  tending  to  show  that 
^*  w°i^^.       the  step  was  let  down  after  plaintiff  fell,  and 

not,  as  it  should  have  been,  at  the  time  when  the 
bar  was  raised  after  the  car  left  the  bridge,  and  before  it 
stopped  at  the  street  crossing.  The  objection  to  the  admis- 
sion of  proof  of  this  declaration  is  that  it  could  not  be  shown 
as  a  part  of  the  res  gedije.  Under  recent  decisions  of  this 
court,  proof  of  the  declaration  was  admissible.  It  was  made 
immediately  after  the  accident,  with  reference  to  the  cause  of 
the  fall,  without  opportunity  for  premeditation.  Without 
elaboration,  it  is  sufficient  to  refer  to  Rothrock  v.  Cedar  Rap- 
ids (Iowa),  103  N.  W.  475 ;  Alsever  v.  Minneapolis  &  St.  L. 
R.  Co.,  115  Iowa,  338;  K eyes  v.  Cedar  Falls,  107  Iowa, 
510. 

II.  The  court  instructed  the  jury  that:  "  The  defend- 
ant is  what  is  known  as  a  common  carrier  of  passengers,  and 
it  is  defendant's  duty,  by  itself  and  its  employes,  to  use 
extraordinary  care  and  precaution  to  protect  its  passengers 
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from  injury.     Therefore,  in  determining  whether  the  de- 

2.  Strew  rail-    fondant,  by  its  employes,  was  guilty  of  neg- 

Ugcnce;'*^e;    ligouce  which  causcd  the  accident  to  the  plain- 

instructions.'     ^q^     ^^^     ^j^^^j^     j^^jj     j^    ^     ^^     CXCrcise     of 

extraordinary  care  and  caution  to  prevent  injury  to  her.  But 
in  determining  whether  the  plaintiff  was  guilty  of  negli- 
gence which  contributed  to  the  accident,  you  should  hold 
her  only  to  the  exercise  of  ordinary  care  and  caution." 
In  the  next  instruction  the  court  told  the  jury  that :  "  If 
you  find  from  a  preponderance  of  the  evidence  that  the  plain- 
tiff was  a  passenger  on  one  of  defendant's  cars,  and  that  she 
attempted  to  alight  therefrom,  but  that  by  reason  of  the  negli- 
gence of  defendant's  employes,  or  one  of  them,  the  step  along 
the  side  of  the  car  had  not  been  let  down  so  that  she  could 
step  upon  the  same,  and  that,  by  reason  of  said  step  not 
being  so  let  down,  she  fell  to  the  pavement  and  was  injured,? 
and  that  she  was  not  guilty  of  contributory  negligence,  then 
their  verdict  should  be  for  the  plaintiff;  otherwise  for  the 
defendant. 

It  is  now  contended  for  appellant  that,  while  the  last 
instruction  quoted  was  correct,  the  first  was  erroneous,  in 
requiring  of  defendant's  employes  extraordinary  care  and 
caution,  and  that  the  two  instructions  are  inconsistent. 
Counsel  do  not  claim  that  the  carrier  of  passengers  is  not 
bound  to  exercise  a-  very  high  degree  of  care  and  foresight 
for  the  safety  of  the  passengers,  but  they  contend  that,  after 
all,  the  care  and  caution  thus  required  is  only  reasonable- 
care  under  the  circumstances,  and  therefore,  that  it  was  erro- 
neous to  instruct  as  to  extraordinary  care.  It  is  true  that 
the  courts  now  generally  discourage  the  classification  of  negli- 
gence into  slight,  ordinary,  and  gross,  and  the  correspcaiding 
recognition  of  degrees  of  care. 

"  The  expression  *  extraordinary  care,'  in  the  view  of; 
some  courts,  means  no  more  than  that  the  carrier  should 
use  reasonable  care,  and  that  this  reasonable  care  is  a  rela- 
tive term,  having  reference  to  the  duties  which  the  carrier- 
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has  undertaken,  and  to  the  risks  incident  to  the  business." 
3  Thompson,  Negligence,  section  2746.  But  we  are  not 
referred  to  any  authority  in  this  state  or  elsewhere  in  which 
it  has  been  held  error  to  instruct  the  jury  that  the  carrier 
of  passengers  is  bound  to  use  extraordinary  care  and  caution 
for  the  safety  of  the  passenger,  and  we  fhink  that  the  ex- 
pression in  the  instruction  given  is  no  more  than  equivalent 
to  the  rule  well  recognized  in  this  State,  and,  indeed,  uni- 
versally in  the  American  courts,  that  the  carrier  should  use 
the  highest  degree  of  care  that  is  reasonably  consistent  with 
the  practical  conduct  of  the  business.  Pershing  v.  Chicago ^ 
B.  &  Q.  R.  Co.,  71  Iowa,  561 ;  Bonce  v.  DvJbwque  Street  B. 
Co.,  53  Iowa,  278;  Root  v.  Des  Moines  City  B.  Co.,  118 
Iowa,  675,  3  Thompson,  Negligence,  section  2722  et  seq. 
There  is  no  inconsistency  between  the  two  instructions,  for 
the  first  one  defines  what  will  constitute  negligence  of  a  car- 
rier of  passengers,  and  the  second  states  that  if,  by  reason 
of  such  negligence,  the  plaintiff  is  injured,  she  is  entitled  to 
recover. 

III.  An  instruction  as  to  contributory  negligence  is 
complained  of  because  the  jury  were  directed  that  if  they 
found  that  plaintiff  failed  to  use  ordinary  care,  and  that  her 
t.  CoHTiiBu-        failure  to  do  in  any  decree  contributed  to  her 

TORY     NEGLI-  ,       ,  ^  */  o 

«MCB^burdcn  injury,  their  verdict  should  be  for  the  defend- 
ixwtniction.  ^ut  The  argument  is  that  this  language 
throws  the  burden  of  proving  contributory  negligence  upon 
the  defendant.  But  in  the  same  instruction  the  jury  were 
expressly  told  that  as  to  the  issue  of  plaintiff's  contributory 
negligence,  the  burden  of  proof  was  upon  her  to  establish  by 
a  preponderance  of  the  evidence  that  she  was  in  the  exer- 
cise of  ordinary  care  and  caution,  and  not  guilty  of  negli- 
gence which  contributed  to  her  injuries.  Taking  the  whole 
instruction  together,  the  jury  could  not  have  been  misled  as 
to  the  burden  with  reference  to  contributory  negligence,  and 
could  not  have  failed  to  understand  that,  unless  plaintiff 


Digitized  by  VjOOQIC 


284  HuTCHEis  V.  Rt.  Co.  [128  Iowa 

established  by  a  preponderance  of  evidence  her  freedom  from 
negligence,  she  was  not  entitled  to  recover. 

IV.  Plaintiff  alleged  and  proved  an  assignment  to  her 
from  her  husband,  prior  to  the  institution. of  the  action,  of 
his  ri^t  to  recover  for  injuries  suffered  by  him  by  being 
damagbs*  deprived  of  his  wife's  services,  and  for  expenses 
ISSJi!?^*'"  incurred  or  to  be  incurred  for  medical  and  sur- 
iMtrucbon.  gical  attendance,  nursing,  care,  etc.  But  it  is 
urged  that  the  court  erred  in  its  instructions  to  the  jury  as  to 
the  measure  of  plaintiff's  recovery  under  this  assignment. 
The  jury  were  instructed  to  allow  on  this  ground  "  such  rea- 
sonable sum  as  you  may  find  from  the  evidence  to  be  the 
reasonable  value  of  such  services  as  he  will  lose  in  the  future 
because  of  his  wife's  injuries."  The  objections  argued  to 
this  and  similar  instructions  seem  to  be  (1),  that  the  jury 
were  not  limited  to  the  present  value  of  the  future  services ; 
(2),  that  the  jury  were  not  limited  to  the  real  value,  but 
were  allowed  to  take  into  account  the  peculiar  value  to  the 
husband  of  the  wife's  services,  without  allegation  of  any 
special  damage;  and  (3),  that  the  future  earning  capacity 
of  the  wife  was  not  referred  to  as  proper  to  be  considered 
in  mitigation  of  such  damages. 

While  it  is  true  that  in  a  proper  case,  present  worth, 
rather  than  the  aggregate  amount  of  future  damage,  should 
be  estimated,  we  have  repeatedly  approved  of  general  instruc- 
tions allowing  the  recovery  of  damages  to  be  suffered  in  the 
future,  without  specific  instructions  as  to  present  worth, 
where  no  such  instruction  has  been  asked;  and  we  have 
said  that  "  in  such  cases  the  best  that  can  be  done  is  to  direct 
the  jury  as  to  the  general  basis  on  which  the  right  to  recover 
IS  founded)  and  allow  them  to  fix  such  sum  as,  in  their  judg- 
ment, is  reasonable."  Oregory  v.  Wabash  R.  Co.,  126  Iowa, 
230.  And  see  Lowe  v.  Chicago,  St.  P.  M.  &  0.  R.  Co.,  89 
Iowa,  420 ;  Spaulding  v.  Chicago,  K.  C.  &  St.  P.  R.  Co.,  98 
Iowa,  205,  219. 

If  it  is  the  contention  of  counsel  that  the  husband's 
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right  of  recovery  is  limited  to  the  expense  of  hiring  a  domes- 
tic servant  to  do  the  household  work  which  the  wife  was  in 
the  habit  of  doing  before  the  injury,  then  we 
have  to  say  that  no  such  rule  has  been  recog- 
nized in  this  State.  In  giving  damages  to  the  husband  for 
injuries  to  his  wife,  the  law  does  not  compute  his  recovery 
on  a  conunercial  basis,  but  gives  him  such  compensation  aa, 
in  the  judgment  of  the  jury,  is  a  money  equivalent  for  the 
loss  of  such  services,  assistance,  companionship,  and  soci- 
ety as  he  has  been  deprived  of  by  the  injury.  Denver  Con- 
solidated Tramway  Co.  v.  Riley,  14  Colo.  App.  132  (59  Pac. 
476) ;  Denver  <&  Rio  Orande  R.  Co.  v.  Cunning  (Colo. 
Sup.)    80  Pac.  727;  Cooley,  Torts  (2d  Ed.),  266. 

We  cannot  see  what  bearing  the  question  as  to  the 
future  possible  money  earnings  of  the  wife  could  have  on 
the  right  of  the  husband's  recovery,  for  injuries  to  the  wife, 
which  right  was  assigned  to  the  plaintiff.  If  she  should 
be  able  in  the  future  to  earn  money  in  an  independent  busi- 
ness, such  earnings  would  not  belong  to  the  husband,  and 
would  be  no  offset  to  the  damages  which  the  husband  might 
have  recovered,  or  which  the  wife  may  recover  imder  the 
assignment  from  the  husband.  Mewhirter  v.  Hatten,  42 
Iowa,  888 ;  Fleming  v.  Shenandoah,  67  Iowa,  505 ;  Hall  v. 
Tovm  of  Manson,  90  Iowa,  593.  The  wife,  under  the  as- 
signment, is  entitled  to  recover  only  the  value  of  the  services 
of  which  the  husband  has  been  deprived,  or  may  be  deprived 
of  in*  the  future,  by  reason  of  the  injury  complained  of ;  but 
there  is  no  reason  to  think  that,  under  the  instructions  and 
the  evidence,  the  jury  allowed  any  sum  of  damages  beyond 
that  which  the  plaintiff  was  entitled  to  recover  on  this 
ground. 

Finding  no  error  in  the  record,  the  judgment  of  the 
lower  court  is  affirmed. 
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Eael  R.  Fbeguson,  Trustee,  v.  LEDBEEit,  Stbauss  &  Com- 
pany, Appellants. 

Depositions:    failure  to  file  in  time.    Although  a  deposition  may 

1  not  have  been  filed  with  the  clerk  within  the  time  prescribed 
by  Code  section  4708,  yet,  if  when  received  in  evidence  it 
appears  that  the  party  objecting  had  sufficient  notice  of  the 
filing  so  that  no  prejudice  arose,  its  admission  was  proper. 

Bankruptcy:    pleadings.    In  an  action  by  a  trustee  in  bankruptcy 

2  to  recover  the  value  of  goods  transferred  by  the  bankrupt,  the 
petition,  in  the  absence  of  a  request  for  a  more  specific  state- 
ment, is  held  to  sufficiently  allege  the  insolvency  of  the  bank- 
rupt, that  a  preference  was  created  by  the  transfer,  that 
defendants  had  cause  to  believe  that  a  preference  was  intended, 
and  that  the  transfer  was  made  both  on  the  part  of  the 
bankrupt  and  the'  defendants  with  intent  to  delay  other  cred- 
itors. 

Preferences:    action  to  set  aside  transfer.    Where  the  evidence 

3  shows  a  purpose  on  the  part  of  the  agents  of  creditors  of  a 
bankrupt  to  secure  their  claim  to  the  exclusion  of  other  cred- 
itors, such  purpose  renders  the  transfer  made  within  four 
months  preceding  bankruptcy,  void,  and  it  will  be  set  aside 
at  the  suit  of  the  trustee  in  bankruptcy. 

Appeal  from  Polk  District  Court. —  Hon.  A.  H.  McVet, 

Judge. 

Friday,  June  9,  1905. 

Action  by  plaintiflF,  as  trustee  in  bankruptcy  of  the 
estate  of  William  Johnson,  bankrupt,  to  recover  from  the 
defendants  the  value  of  a  stock  of  goods  transferred  by  the 
bankrupt  to  defendants  as  creditors  when  insolvent  and 
within  four  months  of  the  adjudication  of  bankruptcy, 
with  intent  to  give  to  defendants  a  preference  over  other 
creditors,  and  to  hinder,  delay,  and  defraud  all  other  cred- 
itors of  said  bankrupt.     On  trial  to  the  court  without  a  jury 
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judgment  was  rendered  for  plaintiff  for  $1,000,  with  inter- 
est   Defendants  appeal. —  Affirmed. 

Oscar  Strauss,  for  appellants. 

Dudley  &  Coffin  and  Oeorge  H.  Castle,  for  appellees. 

McClain,  J. —  Error  is  assigned  on  the  action  of  the 
trial  court  in  receiving  and  considering,  over  defendants' 
objection,  the  deposition  of  William  Johnson,  the  bankrupt, 
the  ground  of  the  objection  being  that  it  was 
'  {^"to^iie  not  filed  by  the  clerk,  as  required  in  Code,  sec- 
tion 4707.  It  appears  that  when  the  case 
came  on  for  trial  in  February,  1903,  it  was  contended  by 
4pfendant8  that  this  deposition,  offered  in  evidence  for  the 
plaintiff,  should  not  be  read,  on  the  ground  that  defendants 
had  no  notice  of  its  having  been  filed  and  had  not  had  suffi- 
cient time  to  file  a  motion  to  suppress  it,  and  that  it  had  not 
been  filed  within  thirty  days  of  the  time  it  had  been  taken, 
88  required  by  Code,  section  4705.  Thereupon  the  court 
ordered  the  deposition  to  be  fijed  at  that  time,  and  continued 
fte  case.  When  the  case  again  came  on  for  trial,  the  objec- 
tion that  the  deposition  had  not  been  properly  filed  seems 
not  to  have  been  renewed ;  but  it  is  now  argued  that  the  depo- 
sition should  not  have  been  considered  for  that  reason.  We 
think  there  is  no  merit  in  this  contention.  When  the  deposi- 
tion was  finally  received  in  evidence  and  considered,  it  had 
been  duly  filed  under  the  direction  of  the  court,  and  the  de- 
fendants had  sufficient  notice  of  such  filing.  The  only  ob- 
jection, as  we  understand  it,  is  that  the  filing  was  not  within 
thirty  days  after  the  deposition  was  taken.  It  is,  however, 
provided  by  Code,  section  4708,  that  "unimportant  devia- 
tions from  any  of  the  above  directions  shall  not  cause  the 
deposition  to  be  excluded,  where  no  substantial  prejudice 
could  be  wrought  to  the  opposite  party  thereby."  It  ap- 
peared from  the  statement  of  one  of  the  counsel  who  repre- 
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sented  defendants  on  the  trial  in  the  lower  court  that  he  ex- 
amined the  deposition  more  than  a  year  prior  to  its  being 
first  offered  in  evidence,  and  there  is  not  the  slightest  ground 
to  believe,  that  it  had  not  been  accessible  to  defendants'  at- 
torneys, and  used  by  them  in  making  preparation  for  the 
trial.  No  prejudice  could  have  resulted  to  defendants  from 
the  technical  failure  of  the  clerk  to  indorse  the  deposition 
as  filed,  and  the  continuance  of  the  case  thereafter  upon 
defendants'  request  removed  all  possible  objection  to  the 
receipt  of  the  deposition  in  evidence  when  the  case  was 
called  for  trial. 

Counsel  for  defendants  elaborately  argue  the  question 
whether  the  insolvency  of  the  bankrupt  at  the  time  the 
transfer  to  defendants  was  made,  the  intention  of  the  bank- 
rupt to  prefer  defendants  to  other  creditors 
^'  SwdkST"'  ^ith  reasonable  cause  on  the  part  of  the  de- 
fendants to  believe  that  the  bankrupt  thereby 
intended  to  give  a  preference,  and  the  fact  that  the  transfer 
was  made  with  the  intent  and  purpose  on  the  part  of  the 
bankrupt  to  hinder,  delay,  or  defraud  his  creditors,  are 
suflBciently  alleged  in  the  petition  and  established  by  the 
evidence.  The  substantial  allegations  of  the  petition  as  to 
these  matters  are  that  at  the  time  of  the  transfer  the  bank- 
rupt had  no  other  property  or  estate  available  for  the  pay- 
ment of  his  debts  except  the  stock  of  goods  above  described, 
and  that  no  provision  whatever  was  made  by  him  or  by  the 
defendants  for  payment  of  the  other  debts  owing  by  said 
bankrupt,  and  aggregating  from  $600  to  $700;  that  the 
bankrupt  was  then  owing  the  defendants  the  sum  of  about 
$2,000;  and  that  with  intent  to  collect  their  claim  in  full, 
and  in  fraud  towards  all  other  creditors  of  the  bankrupt,  the 
defendants  accepted  such  transfer  in  the  way  of  payment  for 
said  debt;  that  the  transfer  to  defendants  was  fraudulent, 
with  intent  on  the  part  of  both  said  Johnson  and  the  de- 
fendants to  give  to  defendants  an  illegal  and  undue  prefer- 
ence over  other  creditors  of  said  bankrupt;  and  that  said 
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transfer  was  made  with  intent  upon  the  part  of  all  the 
parties  thereunto  to  hinder,  delay,  and  defraud  all  other 
creditors  of  said  bankrupt.  We  think  these  allegations  are 
sufficient  to  show  the  insolvency  of  the  bankrupt  at  the  time 
the  transfer  was  made,  and  that  by  such  transfer  the  bank- 
rupt gave  the  preference  to  defendants  as  creditors  over 
other  creditors,  and  that  defendants  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference. 
These  are  the  essential  allegations  under  section  60b,  Bankr. 
Act  July  1,  1898,  c.  541,  30  Stat.  562  [TJ.  S.  Comp.  St. 
1901,  p.  3445].  The  petition  further  sufficiently  alleges 
that  the  transfer  was  with  intent  and  purpose  on  the  part 
of  the  bankrupt  to  hinder,  delay,  and  defraud  his  creditors 
other  than  defendants,  and  that  the  defendants  participated 
in  this  intention.  These  are  the  essential  allegations  under 
section  67e,  Bankr.  Act  (30  Stat.  564  [U.  S.  Comp.  St. 
1901,  p.  3449]).  If  the  allegations  of  the  petition  were 
not  sufficiently  specific  in  these  respects,  the  defendants 
should  have  asked  for  a  more  specific  statement.  There 
was  not  such  a  want  of  essential  averments  as  to  justify  us 
in  holding  that  the  trial  court  should  not  have  granted  any 
relief  to  plaintiff  on  account  of  the  insufficiency  of  the  pe- 
tition. 

As  to  the  evidence,  the  principal  contention  for  de- 
fendants is  that  they  are  not  shown  to  have  had  reasonable 
cause  to  believe  that  Johnson  was  insolvent  at  the  time  the 
s.  prefmences:    transfer  was  made,  and  that  it  was  his  inten- 
actjon  to  set    ^j^j^  thereby  to  give  them  a  preference  over 
transfer.  other   Creditors.     But,   without   discussing  the 

details  of  the  evidence,  it  is  sufficient  to  say  that  we  find  in 
the  record  ample  evidence  to  sustain  the  judgment  of  the 
court.  This  is  a  law  action,  and  we  are  not  justified  in 
interfering  with  the  conclusions  of  fact  dravm  by  the  trial 
court  from  the  evidence,  and  essential  to  sustain  th^  judg- 
ment, unless  such  essential  findings  are  entirely  without  sup- 
port in  the  evidence.  We  reach  the  same  conclusion  as  to 
Vol.  128  Ia.—  19 


Digitized  by  VjOOQIC 


290  Young  v.  Gas  and  Elbcteio  Co.      [128  Iowa 

the  evidence  tending  to  show  a  participation  by  defendants 
in  the  intention  and  purpose  of  the  bankrupt  to  hinder, 
delay,  and  defraud  his  other  creditors.  It  appears  beyond 
controversy  that  the  agents  of  the  defendants  who  acted  for 
them  in  procuring  and  accepting  this  transfer  had  knowl- 
edge that  the  bankrupt  was  otherwise  indebted,  and  that  he 
had  substantially  no  other  property  subject  to  the  payment 
of  his  debts;  but,  although  the  business  of  the  defendants 
was  entirely  a  wholesale  business,  their  agents  accepted 
from  the  bankrupt  an  assignment  of  a  stock  of  goods  which 
defendants  agreed  was  not  worth  to  exceed  $1,000,  in  full 
satisfaction  of  an  indebtedness  of  over  $2,000.  All  the 
circumstances  surrounding  the  transaction  tend  very  strong- 
ly to  show  a  purpose  on  the  part  of  the  agents  of  the  de- 
fendants to  secure  their  claim  from  an  insolvent  debtor  to 
the  exclusion  of  other  creditors.  Such  a  purpose  renders 
the  transfer  made  within  four  months  preceding  bankruptcy 
void,  and  subject  to  be  set  aside  at  the  suit  of  the  trustee 
in  bankruptcy.  Bardes  v.  B<mk  of  Hawarden,  122  Iowa, 
443. 

Further  discussion  of  the  facts  of  the  case  and  consider- 
ation of  the  numerous  authorities  cited  on  either  side  would 
seem  to  be  wholly  superfluous. 

The  judgment  of  the  trial  court  is  affirmed. 


D.  C.  TouNG,  Appellee,  v.  The  People^s  Gas  and  Elec- 
TEio  Company,  Appellant 

Negligence:    safe  place  to  work.    A   street  car  company  which 

1  by  arrangement  with  the  postoffice  department  collects  mail 
in  boxes  attached  to  its  cars,  to  be  taken  therefrom  at  the 
car  barn  by  a  postal  carrier,  is  bound  to  provide  safe  access 
to  such  cars.  Under  the  evidence  the  question  of  defendant's 
negligence  was  properly   submitted. 

Instructions:    verbal    inaccuracies.    The   mere    clerical    omission 

2  of  a  word  which  could  not  have  led  the  jury  to  a  misunder- 
standing of  the  court's  instruction,  will  not  constitute  reversi- 
ble error. 
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Appeal  from  Des  Moines  District   Court. —  Hon.  W.   S. 
WiTHBOW,  Judge. 

Fkeday,  June  9,   1905. 

Action  at  law  to  recover  damages  for  personal  in- 
jury. Judgment  for  plaintiff,  and  defendant  appeals. — 
AffirmecL 

Stiiisman  &  Stutsnum^,  Wolfe  &  Wolfe,  and  WaLsh 
Bros.,  for  appellant. 

Seerley  &  Clark,  for  appellee. 

Weavedb,  J. —  The  defendant  corporation  operates  a 
street  railway  system  in  the  city  of  Burlington,  Iowa.  By 
some  arrangement  between  said  railway  company  and  the 
Post  Office  Department  of  the  United  States,  mail  boxes 
are  attached  to  appellant's  cars  for  the  reception  and  trans- 
portation of  mail  deposited  therein.  At  certain  intervals 
a  carrier  in  the  postal  service  is  required  to  visit  the  cen- 
tral bam  or  shed  in  which  the  cars  are  stored,  and  collect 
the  mail  from  the  boxes,  a  duty  which  at  the  time  of 
the  accident  complained  of  was  being  performed  by  the 
plaintiff.  On  the  evening  of  the  12th  of  November,  1902, 
the  plaintiff  went  to  the  car  bam,  and  in  attempting  to 
reach  a  car  standing  some  distance  within  the  door  fell 
into  a  pit  or  opening  in  the  floor,  and  was  thereby  in- 
jured. It  is  alleged  that  the  defendant  was  negligent  in 
having  placed  on  the  car  track  a  block  from  which  a  spike 
protmded  and  over  which  plaintiff  claims  to  have  stumbled 
into  the  pit.  It  is  also  alleged  that  the  pit  was  usually 
kept  covered,  affording  a  safe  way  over  which  plaintiff 
had  been  accustomed  to  pass,  but  that  on  the  night  of 
the  accident  it  had  been  negligently  left  uncovered,  and, 
the  bam  being  dimly  lighted,  plaintiff  was  thrown  into  the 
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opening  without  fault  on  his  part     The  defendant  denies 
all  charges  of  negligence  on   its  part. 

I.     Counsel   for  appellant  insist  with   much  earnest- 
ness that  the  evidence  is  insufficient  to  sustain  a  verdict 
for  the  plaintiff,  and  that  the  court  erred  in  refusing  to 
direct  a  verdict  for  the  defendant     A  care- 

1.  Nxgliobncb:      i<   i  i*  /•     i  i  .  i 

safe  place  lul  reading  of  the  record  convinces  us  that 
this  objection  is  not  well  taken.  There  is 
nothing  so  unusual  in  the  fact  questions  here  involved  as 
to  justify  us  in  extending  this  opinion  by  a  recitation  of 
the  testimony.  It  is  sufficient  to  say  the  general  obliga- 
tion of  the  defendant  to  provide  the  mail  carriers  safe 
access  to  the  cars  which  they  were  required  to  visit  can- 
not well  be  disputed,  while  the 'testimony  concerning  the 
defendant's  alleged  acts  of  negligence  and  plaintiff's  free- 
dom from  contributory  negligence  so  far  tended  to  sustain, 
the  allegations  of  the  petition  as  to  require  their  submission 
to  the  jury.  Whether  the  pit  was  usually  covered ;  whether 
the  way  taken  by  plaintiff  was  one  which  he  had  a 
right  to  use,  whether  there  was  another  and  safer  way; 
whether  any  of  the  pathways  were  so  incumbered  by 
boxes,  pails,  tools,  or  other  obstructions  that,  as  a  reason- 
ably prudent  person,  he  was  justified  in  seeking  another 
route;  whether  the  route  taken  '^as  one  which  the  mail 
carriers  and  defendant's  employes  ordinarily  used  in  mov- 
ing about  the  bam ;  whether  the  block  with  the  protruding 
spike  was  so  located  as  to  be  a  source  of  danger  to  per- 
sons rightfully  taking  the  path  followed  by  the  plaintiff 
—  were  all  matters  of  more  or  less  dispute  on  the  trial. 
They  involve  familiar  principles  of  law,  and  appear  to 
have  been  fairly  submitted  to  the  jury.  It  is  clear  that, 
if  the  jury  found  against  the  defendant  upon  these  ques- 
tions, as  it  had  the  right  to  do,  then  the  charge  of  negligence 
was  established,  and  it  was  also  for  the  jury  to  say  whether 
this  negligence  was  the  proximate  cause  of  plaintiff's  in- 
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jury,  and  whether  he  was  or  was  not  free  from  contrib- 
utory negligence. 

II.  Numerous  exceptions  are  taken  to  the  charge  of 
the  court  Most  of  them  are  grounded  upon  the  propo- 
sition that  the  evidence  is  insufficient  to  raise  a  jury  ques- 
tion, and  are  therefore  governed  by  the  con- 
'  Tcrbai  *  elusion  reached  upon  that  question  in  the  pre- 

ceding paragraph.  Not  coming  within  this 
class  is  the  exception  taken  to  the  fourth  paragraph  of 
the  court's  charge,  in  which,  in  giving  an  abstract  defini- 
tion of  negligence,  the  court  appears  to  have  said  that  neg- 
ligence "  consists  in-  doing  something  or  omitting  to  do 
something  which  a  person  of  ordinary  prudence  and  care 
would  have  done  or  would  not  have  omitted  to  do."  It 
is  quite  apparent  that  in  writing  or  copying  this  instruc- 
tion the  word  "  not "  has  been  omitted  or  dropped  from  its 
proper  position  between  the  words  "  would "  and  "  have 
done."  This  is  apparent  to  every  intelligent  reader,  and 
we  think  the  omission  could  not  have  been  prejudicial. 
That  such  is  the  case  is  made  the  more  certain  from  t^ie 
fact  that  throughout  the  entire  charge,  wherever  the  court 
undertakes  to  explain  or  state  the  law  of  negligence  as 
applied  to  the  concrete  facts  in  issue,  the  terms  employed 
are  clear  and  correct,  and  we  are  very  confident  the  jury 
could  not  have  misunderstood  the  true  meaning  and  in- 
tent of  the  court  in  thia|  respect.  Under  such  circum- 
stances mere  clerical  omissions  or  verbal  inaccuracies  are 
not  sufficient  to  constitute  reversible  error.  Flam  v.  Lee, 
116  Iowa,  289;  Beaver  v.  Eagle  Orove,  116  Iowa,  485; 
8mi{k  V.  Ins.  Co.,  115  Iowa,  217. 

We  find  no  prejudicial  error  in  the  record,  and  the 
judgment  appealed  from  is  affirmed. 
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0.  H.  Seeley,  Plaintiff,  v.  Seeley-Howb-Lb  Van  Com- 
pany, Defendant;  James  Dixon  and  Cecix.  Dixon, 
Interveners,  Appellees;  C.  W.  Johnston,  Eeceiver, 
Appellee;  Des  Moines  National  Bank,  Intervener, 
Appellant 

Minor's   contracts:    disaffirmance:    fraud.    In    a    proceeding   to 

1  disaffirm  a  minor's  contract  for  the  purchase  of  corporate 
stock  and  to  recover  back  the  consideration  paid  therefor,  the 
evidence  is  reviewed  and  held  sufficient  to  show  that  the  in- 
dorsee of  the  minor's  note,  given  as  part  consideration  for 
the  stock,  obtained  the  same  with  knowledge  of  the  minority 
and  that  it  was  originally  procured  by  fraudulent  representa- 
tions as  to  the  solvency  of  the  corporation. 

DisafiBrmanc6:    release  of  minor   and  surety.    Timely   disaffirm- 

2  ance  and  a  return  or  offer  to  return  the  consideration  received 
will  relieve  both  a  minor  and  his  surety  from  further  liability 
on  the  minor's  contract,  even  though  the  obligation  is  held 
by  an  indorsee  where  such  indorsee  took  the  same  with 
notice  of  the  minority,  that  disaffirmance  was  about  to  be 
made,  and  also  knowing  at  the  time  it  took  a  renewal  obliga- 
tion that  the  payee  was  insolvent. 

Insolvency:    preferences.    Neither  a  claim  for  damages  for   false 

3  representations  in  the  sale  of  corporate  stock,  nor  for  money 
paid  in  the  purchase  thereof  by  a  minor  on  a  contract  which 
he  afterwards  disaffirmed,  nor  the  claim  of  an  indorsee  of 
such  contract  who  has  been  denied  recovery  thereon  because 
of  the  disaffirmance,  are  entitled  to  preference  in  the  distribu- 
tion of  the  insolvent  estate  of  the  corporation. 

AppeaZ    from    Polk    District    Court. —  Hon.    James    A. 
Howe,  Jndge. 

Saturday,  June  10,  1905. 

The  opinion  states  the  material  facts  of  the  case. — 
Affirmed. 
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Read  &  Read  and  C.  L.  Powell,  for  Des  Moines  I^a- 
tional  Bank 

Edmund  H.  McVey  and  E.  C.  Stevenson,  for  Jamea 
Dixon  and   Cecil  Dixon, 

N.  T.  Owemsey,  for  receiver, 

Weavee,  J. —  In  March,  1901,  one  C.  H.  Seeley  was 
engaged  in  business  as  a  dry  goods  merchant  at  Des  Moines, 
Iowa.  At  the  same  time  W.  R.  Howe  and  C.  D.  Le  Van 
were  engaged  in  a  similar  business  in  the  State  of  New 
York.  These  parties  at  the  date  mentioned  entered  into 
a  written  contract  for  the  organization  of  a  corporation 
which  should  take  over  their  several  stocks  of  goods  and 
carry  on  the  united  business  at  Des  Moines  under  the 
corporate  business  name. of  Seeley-Howe-Le  Van  Company, 
with  an  authorized  capital  stock  of  $100,000.  The  or- 
ganization was  perfected  in  May,  1901.  The  goods  and 
fixtures  owned  by  Seeley  were  taken  over  at  a  valuation 
of  $58,000,  subject  to  an  indebtedness  of  $3,000,  and  shares 
of  stock  issued  to  him  therefor  to  the  amount  of  $55,000. 
Howe  and  Le  Van  each  put  in  goods  of  the  valuation  of 
$10,000,  receiving  in  return  shares  to  a  like  amount. 
Later  Howe  and  Le  Van  purchased  stock  to  the  amount 
of  $8,000,  and  sales  of  shares  were  made  to  other  parties 
to  the  full  amount  of  the  authorized  issue.  Among  those 
sales  was  an  issue  of  fifty  shares  to  Cecil  Dixon,  one  of  the 
appellees  herein,  and  it  is  out  of  this  transaction  that  the 
controversy  now  before  us  has  arisen.  For  said  stock  Cecil 
Dixon  paid  to  the  corporation  the  sum  of  $1,000  in  money, 
and  gave  to  it  his  promissory  note  for  $4,000,  under  date 
of  August  8,  1901,  and  payable  on  or  before  February  8, 
1902.  Soon  after  it  was  delivered,  Seeley  requested  Dixon 
to  have  his  father  sign  the  note  in  order  that  it  might  be 
used  temporarily  as  collateral  at  the  bank.     This  request 
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was  complied  with,  and  the  note  passed  into  the  hands 
of  the  Dos  Moines  National  Bank.  When  this  note  be- 
came due,  the  bank,  claiming  to  have  discounted  it,  de- 
manded payment  Dixon  was  not  prepared  to  pay  it^  and 
it  was  arranged  between  him  and  the  bank  that  a  new 
note  be  given  signed  by  Dixon  and  his  father  and  indorsed 
by  the  Seeley-Howe-Le  Van  Company,  and  time  of  pay- 
ment extended.  In  accordance  with  this  agreement,  Dixon 
procured  the  signature  of  his  father  to  the  renewal  note  and 
the  indorsement  thereof  by  the  ^corporation,  and  delivered 
it  to  the  bank.  This  note,  which  was  made  February  25, 
1902,  bears  date  February  11,  1902,  and  is  payable  to 
the  order  of  the  Seeley-Howe-Le  Van  Company  six  months 
after  date.  On  March  lY,  1902,  Seeley  began  this  ac- 
tion in  equity  for  the  appointment  of  a  receiver  to  wind 
up  the  affairs  of  the  company  because  of  its  insolvency. 
Prior  to  this  date,  on  February  22,  1902,  said  Cecil 
Dixon,  who  was  then  a  minor,  disaflSrmed  the  purchase 
of  the  stock  and  tendered  the  same  back  to  the  corpora- 
tion, and  demanded  a  return  of  the  consideration  given 
therefor.  Seeley,  representing  the  corporation,  accepted  a 
return  of  the  •  stock,  and,  being  unable  to  command  the 
money  at  that  time,  executed  and  delivered  to  Dixon  the 
promissory  note  of  the  corporation  for  $5,000.  This  note 
at  the  request  of  Dixon  was  made  payable  to  his  father, 
James  Dixon.  On  May  28,  1902,  written  notice  of  the 
disaflSrmance  of  said  purchase,  and  of  the  promissory  note 
given  in  payment  thereof,  and  of  the  renewal  of  the  note 
thereafter  given  at  the  request  of  the  bank,  was  served 
upon  the  Des  Moines  National  Bank. 

On  June  3,  1902,  Cecil  Dixon  intervened  in  the 
equity  action  brought  by  Seeley  as  aforesaid,  alleging  that 
he  had  been  induced  to  purchase  said  stock  by  the  false 
and  fraudulent  representations  of  the  corporation  as  to  its 
solvency  and  the  condition  of  its  property  and  business. 
He  also  alleges  that  he  was  a  minor  at  the  date  of  said 
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transaction,  and  avers  that  the  bank  took  said  note  for 
$4,000,  and  renewal  thereof,  with  notice  of  his  minority 
and  of  the  fraud  practiced  upon  him,  and  asks  that  said 
note  be  declared  void-  and  delivered  up  for  cancellation. 
He  also  declares  his  disaffirmance  of  the  settlement  by 
which  he  accepted  the  note  of  the  corporation  for  $5,000, 
tenders  said  note  to  the  corporation  and  to  the  receiver 
for  its  use,  and  asks  that  he  may  have  allowed,  as  a  pre; 
ferred  claim  against  the  receiver,  the  sum  of  $1,000  for 
the  money  paid  by  him  on  the  original  purchase  of  the 
stock.  James  Dixon  also  intervenes,  setting  up  the  same 
alleged  facts,  and  further  avers  that  he  was  induced  to 
sign  said  renewal  note  upon  the  representations  of  the 
bank  and  of  the  Seeley-Howe-Le  Van  Company,  upon 
which  he  relied,  to  the  effect  that  said  corporation  was 
financially  solvent  and  responsible  and  able  to  pay  said 
sum,  when  in  truth  and  in  fact,  to  the  knowledge  of  said 
bank,  the  concern  was  hopelessly  insolvent,  and  upon  these 
allegations  he  unites  in  the  demand  of  Cecil  Dixon  for 
the  surrender  and  cancellation  of  the  note. 

To  these  interventions  the  Des  Moines  National  Bank 
appeared  and  answered,  denying  all  allegations  of  fraud 
on  its  part,  and  all  notice  of  any  alleged  fraud  or  false 
representations  on  part  of  the  corporation  or  of  the  minor- 
ity of  the  intervener  Cecil  Dixon,  prior  to  the  making 
and  delivery  of  the  note  now  in  controversy.  It  alleges 
that  it  discounted  the  first  note  in  the  usual  course  of 
business,  without  knowledge  or  notice  of  any  infirmity 
therein  or  defense  thereto,  and  that  on  February  25,  1902, 
it  accepted  the  note  now  in  its  hands  in  payment  and 
renewal  of  the  former  note,  without  notice  of  any  of  the 
matters  now  pleaded  against  its  validity.  The  said  bank 
also  affirmatively  pleads  the  giving  of  the  note,  and  asks 
judgment  against  the  Dixons  for  the  amount  thereof,  prin- 
cipal and  interest.  In  defense  to  this  counterclaim,  Cecil 
Dixon  and  James  Dixon  replead  in  substance  the  allega- 
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tions  contained  in  their  petitions  of  intervention.  The 
trial  court  found  for  the  interveners,  Cecil  Dixon  and 
James  Dixon,  that  the  note  held  by  the  Des  Moines  Na- 
tional Bank  is  invalid  in  its  hands,-  and  permanently  en- 
joined said  bank  from  any  attempt  to  enforce  collection 
thereof.  The  decree  also  established  the  claim  of  Cecil 
Dixon  against  the  receiver  of  the  corporation  in  the  sum 
of  $1,000,  and  interest,  without  preference.  From  this 
decision  the  Des  Moines  National  Bank  has  appealed.  It 
also  appeals  from  the  denial  of  its  claim  for  a  preference, 
as  against  the  fund  in  the  receiver's  hand,  to  the  extent 
of  the  Dixon  note.  Cecil  Dixon  has  also  appealed  from 
so  much  of  said  decision  as  denies  preference  to  his  claim 
for  $1,000  and  interest,  and  denies  him  any  allowance 
for  interest  paid  on  the  note  held  by  the  bank,  as  well 
as  from  the  order  of  the  court  taxing  him  with  one-third 
of  the  costs  in  the  case. 

This  tedious  statement  of  the  controversy  has  seemed 
to  be  necessary  to  a  fair  understanding  of  the  case.  There 
is  some  controversy  as  to  the  record  presented  by  the  ab- 
stracts, and  we  have  been  required  to  examine  the  tran- 
script which  has  been  furnished,  but  we  think  the  fore- 
going omits  no  matter  or  fact  of  controlling  importance. 
I.  Without  incumbering  this  opinion  with  any  pro- 
longed statement  or  discussion  of  testimony  in  detail,  we 
have  to  say  we  think  the  finding  of  the  trial  court  upon 
1  Minors*  ^®   facts    in    Controversy    fairly    reflects    the 

disaffira^ce;   Preponderance    of    the    evidence.     There    can 
fraud.  ]yQ  little,  if  any,  doubt  that  this  corporation, 

which  was  confessedly  hopelessly  bankrupt  within  nine 
months  after  its  organization  with  an  apparent  capital  of 
$75,000  to  $100,000,  employed  in  a  line  of  business  not 
exposed  to  sudden  and  great  hazards,  was  radically  un- 
sound from  the  hour  of  its  inception.  That  its  unsound- 
ness was  apparent  to  its  managers  and  to  all  who  had  ad- 
mission  to  their  confidence   as   early   as  the  date  of  the 
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sale  of  the  stock  to  Cecil  Dixon  is  equally  clear.  This 
business  was  scarcely  under  way  before  the  corporation 
found  itself  in  need  of  money,  and  at  the  very  time  of 
the  transaction  with  Cecil  Dixon  the  principal  owners 
were  exerting  themselves  to  the  utmost,  and  with  but  little 
success,  to  dispose  of  the  unsold  shares  of  stock,  and  to 
devise  other  expedients  to  relieve  themselves  from  the  finan- 
cial straits  in  which  they  were  involved.     Says  Mr.  Le  Van  i 

At  that  time  we  were  hard  pressed  for  money,  and, 
inasmuch  as  the  bank  had  refused  us  further  credit^  we  de- 
cided tx)  take  Dixon's  money  and  give  him  a  position  in  the 
store  as  the  next  best  thing  to  do.  In  the  matter  of  paying 
him  back  his  original  stock,  we  figured  that  we  could  stand 
the  loss,  if  any.  By  having  this  money  it  would  give  us 
that  much  more  to  put  us  in  position  where  we  felt  that  we 
might  be  able  to  put  the  business  on  a  paying  basis.  I 
talked  the  matter  over  fully  with  Mr.  Howe  and  Mr.  Seeley, 
and  we  all  knew  that  he  was  not  of  age.  Mr.  Seeley  talked 
with  the  bank  regarding  the  matter  several  times,  and  said 
that  they  would  cash  his  note,  and,  after  the  negotiations 
were  about  closed  with  Mr.  Dixon,  Mr.  Seeley  came  back 
from  the  bank  and  said  that  they  would  have  to  have  an 
indorser. 

Again,  he  says: 

After  having  failed  to  raise  money,  we  decided  among 
ourselves  that  the  only  way  to  raise  money  was  to  sell  the 
balance  of  the  unsold  stock.  The  bank  was  familiar  with 
all  these  transactions,  and  was  consulted  by  Mr.  Seeley. 
Mr.  Reynolds  was  nearly  always  consulted.  Pursuant  to 
this  plan,  stock  was  sold  to  Cecil  Dixon,  Mr.  French,  and 
others  during  the  summer  and  fall.  Seeley  was  insolvent, 
in  my  opinion,  when  we  went  into  business  with  him. 
There  was  a  sort  of  mutual  understanding  that  the  bank 
was  to  be  informed  of  any  important  transactions,  and  their 
opinions  and  wishes  consulted.  According  to  my  judgment, 
the  bank  was  fully  informed  in  regard  to  the  selling  of  the 
stock  to  Cecil  Dixon.  James  Dixon  did  not  sign  the  $4,000 
note  at  first  On  the  8th  of  August,  on  the  day  the  Cecil 
Dixon  note  was  given,  we  were  in  need  of  money,  as  here- 
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tofore  stated.  According  to  my  belief  at  this  time,  we  were 
then  insolvent.  We  then  needed  money  to  pay  past-due 
bills.  The  paying  in  of  this  money  of  Cecil  Dixon's  was 
a  great  relief  to  our  minds,  as  we  realized  that  we  needed 
it  badly.  As  I  remember  now,  Mr.  Seeley  was  much  wor- 
ried at  that  time,  as  he  appeared  to  be  through  the  whole 
year,  about  our  financial  condition.  We  had  exhausted  all 
means  of  securing  money,  and  it  was  absolutely  necessary 
to  have  money. 

Unquestionably  the  perilous  condition  of  the  business 
and  the  pressing  necessity  for  immediate  relief  gave  added 
brilliancy  to  the  roseate  hues  in  which  Mr.  Seeley  painted 
the  business  conditions  and  prospects  of  the  corporation 
to  the  prospective  purchaser  of  the  stock.  Mr.  Dixon  was 
told  that  the  goods  in  itore  represented  a  value  of  $100,- 
000,  with  comparatively  little- indebtedness,  that  the  bus- 
iness was  in  a  solvent  and  prosperous  condition,  and  that 
he  would  be  guaranteed  a  dividend  of  not  less  than  20  per 
cent  on  his  investment.  The  good  impression  thus  created 
was  emphasized  and  confirmed  by  an  agreement  to  repur- 
chase the  stock  at  par  if  at  the  end  of  18  months  Mr. 
Dixon  desired  to  surrender  it.  That  the  representations 
made  were  essentially  untrue  and  designedly  misleading  is 
a  matter  of  which  the  candid  reader  of  the  record  can 
entertain  no  doubt.  Just  how  far  the  bank  may  have 
been  advised  of  the  fraud  thus  practiced  upon  the  young 
man  is  not  entirely  clear,  t^nd  the  law  indulges  the  pre- 
sumption of  good  faith  in  its  favor.  It  is  hardly  possible, 
however,  that  it  did  not  know  that  the  business  of  the  cor- 
poration was  in  a  tottering  condition.  The  bank  was  a 
principal  creditor  of  Seeley,  and,  when  his  business  was 
merged  into  the  corporation,  took  his  personal  obligation 
for  $22,500,  secured  by  a  deposit  of  the  company^s  stock. 
With  the  care  and  scrutiny  which  banks  generally  exer- 
cise in  respect  to  the  financial  condition  of  men  to  whom 
they  extend  lai^e  accommodations,  it  is  not  to  be  believed 
that  this  bank  was  not   aware  of  Seeley's  weakness,   and 
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that  the  corporation  of  which  he  was  the  largest  owner 
entered  upon  its  existence  with  clouded  prospects.  These 
facts  are  not  mentioned  as  indicative  of  bad  faith  on  part 
of  the  bank,  but  as  showing  the  great  probability  that  the 
condition,  management,  and  progress  of  the  business  of 
the  corporation  were  watchfully  supervised  by  the  bank, 
and  that  no  important  move  on  part  of  the  corporation  was 
likely  to  escape  its  attention.  It  is  admitted  that  Cecil 
Dixon  consulted  the  president  of  the  bank  concerning  the 
purchase  of  the  shares  of  stock  and  inquired  as  to  the 
soundness  of  the  enterprise,  and,  while  there  is  a  dispute 
as  to  the  exact  effect  of  the  conversation,  both  versions  in- 
dicate that  the  statements  made  by  the  president  were  of 
a  character  to  encourage  the  belief  in  Dixon  that  the  in- 
vestment was  a  desirable  one.  We  are  of  the  view,  how- 
ever, that  the  right  of  the  Dixons  to  be  relieved  from  ob- 
ligation upon  the  note  for  $4,000  is  not  dependent  upon 
their  showing  that  the  bank  took  the  original  note  with 
notice  of  the  fraud  practiced  upon  them,  and  we  do  not 
pass  upon  that  question  of  fact.  Of  the  knowledge  of  the 
bank  as  to  all  essential  facts  at  the  time  the  renewal  note 
was  procured,  and  its  part  in  the  procurement  of  that 
obligation,  we  will  hereinafter  speak.  In  disposing  of  the 
alleged  misrepresentations  by  which  the  sale  to  Cecil 
Dixon  was  effected,  we  do  not  overlook  the  fact  that  See- 
ley enters  a  sweeping  denial  of  the  testimony  of  Dixon  in 
this  respect,  but  we  are  satisfied  that  the  version  given 
by  the  latter,  corroborated  as  it  is  by  Le  Van,  as  well  as 
by  numerous  facts  and  circumstances  which  afford  val- 
uable side  lights  upon  the  situation,  is  entitled  to  the 
greater  credit 

TL  That  Cecil  Dixon  was  a  minor  at  the  time  of 
all  the  transactions  involved  in  this  litigation  is  not  de- 
nied; and  we  come  now  to  consider  the  effect  of  that  fact 
and  of  his  subsequent  disaffirmance  of  said  transactions 
upon  the  rights  of  the  parties.     As  to  Cecil  Dixon  himself 
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his  right  to  be  relieved  from  legal  liability  by  timely  dis- 
8.  DisAwiEM-  aflarmance  of  the  contracts  and  returning  or 
Sf^^^/or**^  offering  to  return  the  consideration  received 
and  surety,  y^^  j^j^^^  j^  ^j^^j.^  q^j^^  scction  3189 ;  Jenk- 
ins V.  Jenkins,  12  Iowa,  195 ;  Childs  v.  Dobbins,  55  Iowa, 
205;  Leacox  v.  Griffith,  76  Iowa,  89;  Bcmk  v.  Hall,  106 
Iowa,  542.  There  is  no  evidence  in  this  case  of  an 
emancipation  of  the  minor,  and  we  find  no  sufficient 
evidence  that  he  had  engaged  in  independent  business 
to  an  extent  which  would  afford  the  party  dealing  with 
him  good  reason  to  believe  him  legally  capable  of  con- 
tracting. His  disaffirmance,  therefore,  of  the  purchase  of 
the  stock  and  of  the  transaction  by  which  he  received  the 
note  of  the  corporation  for  $5,000,  had  the  effect  to  re- 
lease him  from  all  liability  upon  the  note  given  by  him, 
even  in  the  hands  of  an  innocent  purchaser.  Jenkins  v. 
Jenkins,  supra. 

We  have,  then,  to  consider  the  relative  rights  of  the 
banks  as  holder  of  the  renewal  note,  and  of  James  Dixon 
as  surety  thereon.  It  is  the  settled  law  of  this  State  that 
the  mere  disaffirmance  of  his  contract  by  a  minor  does 
not  release  the  obligation  of  his  surety  (Jones  v.  Crosth- 
waite,  17  Iowa,  393;  AUen  v.  Berryhill,  27  Iowa,  534), 
but  such  effect  does  follow  a  disaffirmance  accompanied  by 
a  return  or  surrender  of  the  consideration  received  for 
the  contract.     Bank  v.  Hall,  106  Iowa,   542. 

The  only  further  question,  then,  is  whether  the  fact 
that  this  note  had  passed  into  the  hands  of  the  bank  be- 
fore its  disaffirmance  by  the  minor  exempts  it  from  the 
operation  of  the  rule  here  cited,  and  leaves  it  enforceable 
against  the  surety.  If  the  bank  were  a  purchaser  with- 
out notice,  this  inquiry  might  not  be  entirely  free  from 
difficulty,  but  we  are  of  the  opinion  that  it  does  not  occupy 
that  position.  It  is  very  certain  that,  when  the  renewal 
note  was  given,  the  bank  had  notice  of  the  minority  of 
Cecil  Dixon,  and  that  he  had  disaffirmed  or  was  about  to 
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disafiSrm  his  purchase  of  the  stock;  and  the  preponderance 
of  the  evidence  is  to  the  effect  that  it  had  notice  of  the 
young  man's  minority  even  before  the  original  note  was 
discounted.  Moreover,  at  the  time  the  renewal  note  was 
demanded,  the  bank  was  well  aware  that  the  corporation 
was  staggering  to  its  final  fall.  It  knew  that  an  invoice 
had  been  taken  showing  a  loss  of  $50,000  in  less  than  a 
year's  business,  and  by  its  assistance  an  expert  accountant 
had  been  procured  and  was  then  investigating  the  books. 
According  to  that  examination,  completed  just  before  this 
suit  was  instituted,  there  had  been  an  overissue  of  stock 
to  the  amount  of  $33,000,  and  the  business  was  insolvent 
to  the  extent  of  over  $44,000.  From  January  15,  1902, 
when  the  result  of  the  invoice  had  been  ascertained,  if  not 
at  an  earlier  date,  the  bank  officers  must  have  compre- 
hended that  the  corporation  had  been  from  its  outset  a 
financial  bubble  inflated  to  the  bursting  point,  and  that 
every  person  who  had  been  induced  to  purchase  its  stock 
at  par  was  presumably  the  victim  of  fraud.  Indeed,  the 
admitted  fact  that  the  bank  held  the  individual  obliga- 
tions of  Seeley  in  a  large  amount,  representing  indebtedness 
which  accumulated  before  he  unloaded  the  business  upon 
the  corporation,  and  that  from  the  very  first  the  bank 
limited  the  credit  to  be  extended  the  corporation  to  the 
comparatively  nominal  amount  of  $5,000,  while  it  also 
held  practically  all  of  the  shares  of  the  capital  stock  as 
collateral  security  for  its  claims,  indicates  that  it  was  not 
ignorant  of  the  unsubstantial  character  of  the  concern. 
This  knowledge  of  the  true  condition  of  the  business  was 
studiously  withheld  from  Dixon  when,  preparatory  to 
making  the  renewal,  he  inquired  of  the  bank  as  to  the 
financial  status  of  the  Seeley-Howe-Le  Van  Company*  In- 
stead of  putting  him  on  his  guard  at  this  critical  moment, 
when  possibly  he  and  his  surety  might  have  taken  meas- 
ures to  secure  themselves  against  this  loss  at  the  hands 
of  the  corporation,  he  was  given  to  understand  that  the 
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business  was  in  a  prosperous  condition,  and  that  there  was 
no  occasion  for  alarm.  There  is  a  dispute  as  to  the  ex- 
tent of  the  assurances  given  him  by  the  cashier,  but 
enough  is  conceded  by  the  latter  to  make  it  clear  that  such 
statements  as  were  made,  however  ambiguous  and  vague 
they  may  appear  when  analyzed  with  scrutiny,  were  in- 
tended to  mislead  the  inquirer,  and  there  is  no  less  doubt 
that  such  was  their  effect.  It  is  true  that  the  bank  was 
under  no  legal  duty  to  give  out  information  which  would 
imperil  its  own  interests,  but,  when  a  person  who  is  about 
to  assume  or  renew  an  obligation  to  such  bank  makes  in- 
quiry as  to  matters  within  its  knowledge  having  material 
bearing  upon  the  transaction  then  being  negotiated,  it 
should  tell  the  whole  truth  or  frankly  decline  to  be  in- 
terviewed upon  that  subject.  Less  than  this  is  not  com- 
patible with  good  faith,  and  the  law  will  not  enforce  an 
advantage  thus  secured.  We  conclude,  therefore,  that  the 
district  court  was  right  in  refusing  to  the  bank  any  re- 
covery against  either  the  principal  or  surety. 

III.  Is  the  claim  of  Cecil  Dixon  entitled  to  prefer- 
ence in  the  distribution  of  funds  in  the  hands  of  the  re- 
ceiver? In  support  of  this  claim  we  are  cited  to  Plow 
Co,  V.  Lamp,  80  Iowa,  722,  and  Brooke  v. 
*•  p^cTi^cS^'  ^%^  104  Iowa,  713,  but  neither  seems  to  be 
in  point.  In  one  of  these  cases  money  belong- 
ing to  the  plaintiff  had  been  wrongfully  loaned  by  an 
agent  having  no  authority  to  do  so,  to  a  person  who  re- 
ceived it  with  knowledge  of  its  misappropriation;  and  in 
the  other  case  a  private  banker  had,  as  agent,  sold  the 
property  of  another,  and  deposited  the  money  thus  ob- 
tained in  his  own  bank.  In  each  instance  the  claim  was 
given  preference  over  the  demands  of  general  creditors. 
In  neither  case  is  it  held  that  a  claim  for  damages  on 
account  of  false  representation  in  a  sale  of  property  or  a 
claim  for  moneys  paid  by  a  minor  upon  contract  after- 
ward disaffirmed  is  entitled  to  any  priority  in  the  distri- 
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bution  of  an  insolvent  estate.  Our  attention  is  called  to 
no  authority  going  to  this  extent,  and  we  are  inclined  to 
uphold  the  decision  of  the  trial  court  in  this  respects* 

The  bank  also  insists  that,  in  case  it  is  denied  recovery 
against  Dixon,  its  claim  for  the  amount  of  the  note  should 
be  given  preference  against  the  receiver.  As  we  have  al- 
ready said  in  reference  to  the  like  claim  of  Cecil  Dixon, 
the  authorities  relied  upon  do  not  appear  to  be  appli- 
cable to  the  facts  here  involved.  Whether  a  trust  ex- 
isted in  favor  of  either  of  these  parties  as  against  the 
corporation  is  not  decisive  of  the  right  to  a  preference 
in  the  distribution  of  the  funds.  There  must  be  some 
showing  that  the  estate  Tias  been  augmented  by  the  trust 
fund,  or,  at  least,  "  that  the  estate  has  been  so  benefited 
by  the  misappropriation  of  the  trust  fund  that  its  removal 
or  its  equivalent  from  the  estate  will  be  without,, prejudice 
to  creditors."  Jones  v.  Chesehrough,  105  Iowa,  303 ;  Jewell 
V.  Clay,  107  Iowa,  52;  Bradley  v.  Chesebrough,  111  Iowa, 
126.  In  the  Jones  case  it  is  also  said  that  in  order  to  be  in 
position  to  demand  a  preference  on  the  claim  that  the  debt 
represents  a  trust  fund,  it  must  appear  "  that  it  has  been 
preserved  in  the  hands  of  the  assignee  as  an  increase  of  as- 
sets in  his  hands  which  may  be  taken  without  impairment  of 
the  rights  of  creditors."  Such  fact  is  not  made  to  appear 
in  the  case  before  us,  and  for  this  reason,  if  for  no  other, 
the  demand  of  the  bank,  as  well  as  of  Cecil  Dixon  for 
preference,   is  not  well  founded. 

The  decree  of  the  district  court  effects  substantial 
equity  between  the  parties,  and  it  is  therefore  affirmed. 
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John    Simmons,   Appellee,    v.    Chicago,    Bubungton    & 
QuiNCY   Railway   Company,   Appellant 

Appeal:    review   of  proceedings   before   a   justice.    The    supreme 

1  court  on  appeal  from  the  district  court  will  not  review,  di- 
rectly, proceedings  had  in  the  justice  court  where  the  case 
originated. 

Same.    Where  a  justice  made  no  ruling  except  to  enter  judgment 

2  after  trial  on  the  merits,  an  appeal  and  not  a  writ  of  error 
is  the  proper  remedy. 

Writ  of  error:    dismissal.    A  district  court  on  dismissing  a  writ 

3  of  error  to  a  justice  has  no  authority  to  enter  a  final  judg- 
ment in  the  case. 

Appeal    from    Fremont    District    Court. —  Hon.    W.    R. 
Geeen,  Judge. 

Satueday,  June  10,  1905. 

Plaintiff  commenced  his  action  before  a  justice  of 
the  peace  of  Fremont  county  to  recover  of  the  defendant 
the  sum  of  $22.50,  alleged  to  be  due  on  account  of  the 
unused  portion  of  a  certain  railroad  ticket  purchased  by 
him  of  the  defendant  The  defendant  appeared,  and  an- 
swered, denying  generally,  and  also  setting  up  affinnative 
matters  of  defense.  Trial  was  had,  the  evidence  intro- 
duced being  confined  to  depositions  of  witnesses  taken  in 
writing,  and  fact  stipulations,  also  in  writing.  The  result 
was  a  judgment  in  favor  of  plaintiff  for  the  sum  de- 
manded. Thereupon  defendant  sued  out  a  writ  of  error 
to  the  district  court.  In  its  aflSdavit  therefor  it  is  asserted 
—  vsdthout  attempting  on  our  part  to  particularize  —  that 
the  justice  erred  in  rendering  judgment  in  favor  of  plain- 
tiff, for  that  such  judgment  was  contrary  to  the  evidence 
introduced  on  the  trial,   and  contrary  to  the  law  applica- 


Digitized  by  Google 


June  1906]  Simmons  v.  Ky.  Co.  307 

ble  to  the  case.  The  justice  made  full  return  to  the  writ, 
and  included  therewith  the  depositions  and  fact  stipula- 
tions used  as  evidence  on  the  trial.  The  abstract  be- 
fore us  makes  it  appear  that  following  this,  and  on 
January  19,  1904,  "  the  writ  of  error  was  submitted  to 
the  court,  and  on  the  30th  of  January,  final  judgment 
was  rendered  by  the  court  in  favor  of  appellee  and  against 
appellant  ior  $22.50  and  costs,  to  which  the  defendant  ex- 
cepted." It  is  from  the  action  thus  taken  that  the  defend- 
ant prosecutes  this  appeal. —  Reversed. 

H.  J.  Nelson  and  T.  8.  Stevens^  for  appellant 

R.  C.  Campbell,  for  appellee. 

Bishop,  J. —  The  record  is  more  or  less  confused,  and 
we  have  had  some  diflBculty  in  ascertaining  therefrom  the 
exact  situation  of  affairs.  Counsel  for  appellant  present 
in  argument  a  statement  of  errors  committed  by  the  dis- 
trict court,  and  these  are:  First,  that  the  court  erred  in 
holding  that  the  justice  of  the  peace  had  jurisdiction  of 
the  subject-matter  of  the  action;  second,  that  the  justice 
did  not  in  fact  have  jurisdiction  of  the  subject-matter  of 
the  action  pending  before  him,  and  his  judgment  was  not 
only  an  error  of  law,  but  was  in  conflict  with  the  evi- 
dence; third,  that  the  district  court  erred  in  holding  that 
it  did  not  have  jurisdiction  to  try  the  case  upon  writ  of 
error;  fourth,  the  court  erred  in  dismissing  the  writ  of 
error  and  rendering  judgment  against  defendant 

As  to  the  first  contention,  it  is  sufficient  to  say  that 
the  record  does  not  disclose  a  holding  such  as  appellant 
complains  of,  unless  it  can  be  said  by  indirection  that  the 
entry  of  judgment  amounts  to  such  a  holding.  To  the 
judgment,  and  the  effect  thereof,  we  will  give  consideration 
presently. 

The  contention   next  in  order  seems  to  have  relation 
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solely  to  the  character  and  effect  of  the  proceedings  and 
errors  occurring  therein,  as  the  same  took  place  before  the 
justice.  Manifestly,  we  may  not  consider  the  matter  thus 
presented.  The  statute  does  not  authorize  us  to  sit  in  di- 
rect review  of  proceedings  had  before  a  justice  of  the  peace. 

Passing  to  the  third  matter  of  contention,  it  is  to 
be  said  here  also  that  the  pages  of  the  record  do  not  dis- 
close a  holding  such  as  appellant  complains  of. 

It  is  asserted  in  the  remaining  statement  made  by  ap- 
pellant that  the  court  dismissed  the  writ  of  error,  and  we 
may  infer  ihe  truth  of  the  assertion  from  the  fact  that  it 
is  conceded  in  argument  on  both  sides,  and,  further,  from 
the  fact  that  judgment  was  rendered  against  the  defendant. 
Now,  if  it  could  be  said  that  an  order  of  dismissal  was 
properly  before  us  for  review,  we  should  be  disposed  to  hold 
that  there  was  no  error.  As  far  as  appears,  the  justice  made 
no  ruling  except  to  enter  judgment  after  trial  upon  the 
merits.  If  aggrieved,  the  remedy  of  defendant  was  by 
appeal.     Anthes  v.  Booser,   112   Iowa,   511. 

We  do  not  understand,  however,  upon  what  theory  the 
district  court  entered  judgment  against  the  defendant.  If  it 
be  true  that  the  writ  of  error  was  dismissed,  there  is  no 
rule  of  law  under  which  the  court  could  retain  the  case  for 
the  purpose  of  entering  judgment  involving  the  merits  of 
the  action.  The  effect  of  the  dismissal  of  the  writ  was  to 
confirm  in  all  respects  the  authority  of  the  justice  to  act, 
and  the  regularity  of  his  proceedings,  including  the  entry 
by  him  of  judgment.  And  the  effect  of  the  entry  of  judg- 
ment in  the  district  court  was  to  give  plaintiff,  having  but 
one  cause  of  action,  an  independent  judgment  in  each  court. 
So  considered,  the  error  of  the  district  court  becomes  mani- 
fest: The  cases  in  which  final  judgment  may  be  rendered 
in  the  district  court,  as  contemplated  by  section  4576  of  the 
Code,  are  those  in  which  the  writ  of  error  has  been  sus- 
tained, and  in  such  cases  only  where  no  trial  is  necessary 
to  a  complete  determination  of  the  case.     Swan  v.  Bournes^ 
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47  Iowa,  501 ;  Bartle  v.  Plane,  68  Iowa,  227.  Admittedly, 
the  writ  was  not  sustained  in  the  instant  case,  and  this  is 
made  further  apparent  from  the  fact  that  the  judgment  of 
the  district  court  is  identical  with  that  entered  by  the  jus- 
tice. 

It  follows  that  the  judgment  entered  against  the  de- 
fendant in  the  district  court  must  be  and  it  is  reversed. 


JuLLA.  A.   Haemont,   Appellee,   v.   P.   F.   Sullivan,   Ap- 
pellant. 

Landlord    and    teiiant:    action    for    rent:    adjudication.    In    an 

1  action  to  recover  rent  for  land,  the  pleadings,  orders  and  de- 
crees in  prior  litigation  growing  out  of  the  lease,  are  reviewed 
and  held  not  to  constitute  an  adjudication  barring  either  the 
action  for  the  rent  or  recovery  on  defendant's  counterclaims 
thereto. 

Possession  of  tenant:    damage  for  disturbance.    In  an  action  for 

2  rent  a  tenant  may  recover,  by  way  of  counterclaim,  damages 
suffered  through  the  connivance  of  others  to  harass  and  injure 
him  in  the  possession  of  the  premises.  Evidence  held  suf- 
ficient to  take  the  case  to  the  jury  on  this  issue. 

Appeal  from  Story  District  Court. —  Hon.  W.  D.  Evans, 

Judge. 

Satueday,  Jitnb  10,  1905. 

Action  at  law  to  recover  for  the  use  and  occupation  of 
real  estate.  Many  defenses  were  interposed,  to  some  of 
which  we  shall  advert  during  the  course  of  the  opinion.  A 
jury  was  called,  and  at  the  conclusion  of  the  evidence  the 
trial  court  directed  a  verdict  for  plaintiff,  and  defendant 
appeals.—  Reversed. 

D.  0.  Baker,  for  appellant 

Oanoe  &  Hollingsworth,  for  appellee. 
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Deemeb,  J. —  Plaintiff  is  a  nonresident  of  the  state, 
and  at  the  time  of  the  transaction  to  which  we  shall  refer 
was  the  owner  of  160  acres  of  land  in  Boone  county.  Dur- 
ing the  year  1900  one  Thrush  was  plaintiff's  agent,  and  it 
is  contended  tJaat  this  agent  leased  the  land  to  the  defendant, 
by  oral  contract,  for  one  year  from  and  after  March  1,  1901. 
Defendant,  Sullivan,  did  some  work  upon  the  land,  in  the 
nature  of.  fall  plowing,  under  his  said  lease.  One  Garvey, 
learning  that  defendant  was  negotiating  for  or  had  leased 
the  land,  undertook  to  thwart  him  by  leasing  the  same  prop- 
erty for  the  same  term  from  the  agent.  Thrush.  Garvey 
took  possession  of  the  land  under  his  lease  about  August  24, 
1900,  and  denied  defendant,  Sulllivan,  a  right  to  enter  for 
any  purpose.  Thereupon,  and  in  October  of  the  year,  1900^ 
the  defendant,  Sullivan,  brought  an  action  in  the  Boone 
county  district  court  against  Garvey,  plaintiff,  Harmont, 
and  Thrush,  in  which  he  asked  confirmation  of  his  oral  lease, 
cancellation  of  the  one  made  to  Garvey,  and  for  an  injunc- 
tion restraining  the  defendants  from  in  any  way  interfering 
with  Sullivan's  rights  and  privileges  under  his  lease.  That 
case,  after  being  dismissed  as  to  Thrush,  went  to  trial  aa 
to  the  other  defendants,  resulting  in  a  decree,  entered  of 
record  February  26,  1901,  finding  for  the  plaintiff  therein, 
Sullivan.  This  decree  found  that  Sullivan .  was  entitled 
to  the  possession  of  the  property  for  the  year  beginning 
March  1,  1901 ;  that  defendant  Harmont  on  or  before  March 
1st  execute  a  lease  to  him  (Sullivan)  covering  said  term, 
provided  he  (Sullivan)  should  pay  as  rental  $150  November 
15,  1901,  and  $150  March  1,  1902,  work  the  taxes  on  the 
road,  and  keep  the  fences  in  repair.  It  also  provided  that, 
within  10  days  after  the  lease  was  executed,  plaintiff,  Sul- 
livan, should  execute  to  the  defendant  Harmont  bankable 
notes  in  the  usual  form,  but  drawing  no  interest  before 
maturity,  for  the  amount  of  the  two  $150  payments,  and 
deliver  them  to  the  defendant  Harmont,  or  to  the  clerk  of 
the  Boone  county  district  court.     The  Garvey  lease  was  also 
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canceled  and  held  for  naught,  and  plaintiflfs  (Sullivan's) 
rights  under  his  lease  were  quieted  in  him^  and  defendant 
was  enjoined  from  in  any  manner  interfering  with  Sulli- 
van in  his  rights  thereunder. 

Defendants  in  that  ease  immediately  appealed  to  this 
court,  and  filed  a  supersedeas  bond.  The  case  reached  this 
court  some  time  in  the  year  1902,  and  in  April  of  that 
year  Sullivan  filed  a  motion  to  dismiss  the  appeal  on  the 
ground  that  his  lease  has  expired,  and  that  he  had  sur- 
rendered the  possession  to  the  defendants  and  appellants 
in  that  suit.  This  motion  was  sustained  on  the  groimd  that 
there  was  nothing  left  to  litigate  between  the  parties,  be- 
cause Sullivan  had  surrendered  the  possession,  and  his 
lease  had  expired.  See  92  K  W.  Eep.  672.  We  there 
said  that  differences  between  the  parties  as  to  other  rights 
would  not  justify  us  in  considering  the  appeal,  for  the  rea- 
son that  the  only  issue  as  presented  by  the  pleadings  was 
the  right  to  the  possession  during  the  year  covered  by  the 
leases.  A  procedendo  was  returned  to  the  district  court, 
and  thereupon  defendant  Harmont  filed  a  supplemental 
answer  in  the  original  case,  in  which  she  asked  for  a  judg- 
ment against  th^  plaintiff  therein  for  the  amount  of  the 
rent;  alleging  that  he  (Sullivan)  had  used  and  occupied  the 
land  during  the  year  provided  for  in  the  lease  claimed  by 
him,  and  that  he  had  failed  to  comply  vsdth  that  part  of 
the  decree  requiring  him  to  execute  the  notes.  Objections 
to  this  were  filed  by  the  plaintiff,  Sullivan,  based  upon  ibhe 
grounds  that  the  defendant  Harmont  had  failed  to  comply 
with  the  decree  by  executing  the  lease  therein  provided  for; 
that  defendants  in  said  decree  were  not  entitled  to  recover 
any  money  in  virtue  of  the  provisions  thereof;  that,  if  they 
are  entitled  to  any  rentals,  they  must  recover  the  same  in 
an  independent  action  at  law.  He  also  pleaded  another  ac- 
tion |)ending,  that  no  rents  were  due,  and  that  he  had  a 
large  counterclaim  against  Harmont  for  damages,  wbich  he 
was  entitled  to  offset  against  the  claim  for  rent.     At  the 
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same  time  defendants  in  that  action  moved  to  recall  an  exe- 
cution which  had  been  issued  at  plaintiff's  (Sullivan's)  re- 
quest,, and  for  an  order  on  him  to* show  cause  why  he  had 
not  complied  with  the  decree  of  the  court  by  executing  the 
notes.  These  matters  were  thereupon  submitted  to  the  trial 
court,  and  on  March  9,  1903,  expressing  its  doubt  as  to  ju- 
risdiction of  tlie  matters  presented  to  it  by  the  supplemental 
answer  and  motion,  it  denied  all  the  relief  requested  therein. 
On  August  5,  1902,  the  plaintiff  herein,  Hamxont, 
brought  action  in  the  district  court  of  Story  county  against 
defendant,  Sullivan,  to  recover  rents  for  the  use  of  the  land 
for  the  year  commencing  March  1,  1901 ;  alleging  that  he 
(defendant)  held  possession  of  the  same  under  an  oral  lease, 
which  was  enforced  and  made  effective  by  the  decree  entered 
in  the  original  case,  which  was  set  out  in  the  petition.  It 
was  charged  that  defendant  was  in  possession  for  the  year, 
and  had  had  the  emoluments  from  the  use  of  the  land.  It 
was  charged  that  the  reasonable  value  of  this  use  was  $300, 
and  that  defendant  herein  had  failed  to  execute  the 
notes  provided  for  by  the  original  decree.  The  petition  in 
that  action  was  attacked  in  various  ways  by  motion.  There- 
after defendant  herein  demurred  to  the  petition,  the  prin- 
cipal grounds  therefor  being  that  plaintiff  had  not  shown 
compliance  on  her  part  with  the  terms  of  the  decree,  in  that 
she  had  failed  to  execute  the  lease ;  that  recovery  could  not 
be  had  on  qtunntnm  jneruit  in  the  face  of  the  original  decree ; 
that  the  court  had  no  jurisdiction,  because  the  matter  was 
then  pending  in  the  Boone  county  district  court,  and  that 
plaintiff  must  work  out  her  rights,  if  any  she  has,  through 
that  action;  and  for  the  further  reason  that  all  matters  be- 
tween the  parties  had  been  adjudicated  by  the  decree  and 
orders  in  the  prior  action  in  Boone  county.  This  demurrer 
in  so  far  as  it  pleaded  former  adjudication,  was  sustained^ 
and  otherwise  overruled.  Thereupon  plaintiff  herein  *filed 
an  amended  and  substituted  petition  reciting  the  occupancy 
of  the  premises  by  the  defendant,  and  stating  that  his  ten- 
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ancy  was  based  upon  the  decree  of  the  Boone  county  court 
enforcing  and  making  effective  an  oral  lease  of  the  premises 
to  the  defendant;  setting  forth  the  decree  and  the  various 
proceedings  thereafter  had,  alleging  that  the  reasonable 
value  of  the  use  of  the  premises  during  the  time  they  were 
held  by  the  defendant  was  $300,  and  pleading  that  defend- 
ant had  failed  and  refused  to  comply  with  the  terms  of  the 
decree  by  making  notes  as  therein  required.  Judgment  was 
asked  for  $300,  with  interest  and  <5osts.  To  this  pleading 
defendant  herei^  interposed  a  demurrer  based  uppn  practi- 
cally the  same  grounds  as  the  former  demurrer  to  the  original 
petition.  This  demurrer  was  overruled,  and  exception 
taken.  This  ruling  presents  some  of  the  questions  to  be 
considered  on  this  appeal. 

A  long  motion  to  strike  parts  of  the  amended  and  sub- 
stituted petition  was  also  filed,  and  this  was  sustained  in 
so  far  as  to  require  plaintiff  to  divide  and  number  her  peti- 
tion into  counts,  in  order  that  the  action  on  quantum  meruit 
might  be  separated  from  that  on  contract.  This  was  not 
complied  with,  and  the  claim  of  quantum  meruit  is  out  of 
the  case.  Defendant  then  answered  the  amended  and  sub- 
stituted petition,  in  which  he  repleaded  most  of  the  mat- 
ters insisted  upon  by  him  in  his  demurrers,  and  denied  gen- 
erally the  allegations  of  plaintiff's  amended  and  substituted 
petition.  He  also  pleaded  long  counterclaims,  which,  v^ith 
their  exhibits,  cover  more  than  27  .printed  pages  of  the 
abstract.  These  counterclaims,  as  we  understand  them,  are 
for  damages  growing  out  of  defendant's  failure  to  obtain 
possession  of  the  property  under  his  oral  lease,  and  for  losses 
and  expenses  incurred  by  him  in  conducting  his  litigation 
with  Harmont  and  Garvey.  It  is  pleaded  that,  after  the 
entry  of  the  decree  in  the  original  case  against  the  plaintiff 
herein  and  others,  Garvey  and  plaintiff,  Harmont,  continued 
to  annoy  and  harass  the  defendant  in  the  use  of  the  land 
under  his  lease  with  plaintiff  herein,  and  did  trespass  upon 
the  land,  destroying  a  large  part  for  seeding  purposes,  and 
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damaging  him  to  a  large  amount,  and  that  he  was  com- 
pelled to  bring  another  action  against  Garvey  and  his  sons 
to  restrain  them  from  harassing  and  annoying  him,  the  de- 
fendant. He  asked  for  damages  and  the  costs  of  this  liti- 
gation. Plaintiff  filed  motions  and  demurrers  attacking 
this  answer  and  coimterclaim.  Rulings  on  these  pleadings 
were  reserved  to  be  passed  upon  when  defendant's  evidence 
was  offered.  These  are  the  issues  condensed  as  much  as 
possible  from  52  pages  of  the  printed  abstract  , 

The  first  question  which  presents  itself  on  this  appeal 
is,  what  effect  shall  be  given  the  various  legal  proceedings 
to  which  we  have  referred  ?  Proper  solution  of  that  inquiry 
1.  Landlord  and  depends  primarily  upon  the  nature  of  the  pres- 
"don^for  cut  actiou.  Divorccd  of  all  extraneous  mat- 
cltion.  "  ter,  it  is  manifestly  an  action  to  recover  an 
agreed  rental  for  the  use  of  certain  premises  for  the  year 
beginning  March  1,  1901.  The  various  proceedings  and 
decrees  pleaded  by  the  respective  parties  are  wholly  evi- 
dentiary. There  had  not,  until  the  judgment  in  this  case 
was  rendered,  been  any  decree  or  judgment  for  the  amount 
of  the  rents,  and  no  finding  that  defendant  had  in  fact  been 
in  possession  of  the  premises.  In  the  original  suit  it  was 
determined  that  defendant  was  entitled  to  the  use  and  pos- 
session of  the  premises  for  the  then  coming  year.  His  parol 
lease  was  confirmed,  and  the  plaintiff  hereiii  was  directed 
to  issue  him  a  written  one,  and  he^  in  turn,  was  ordered 
to  make  notes  for  the  rental  of  the  land.  The  defendants 
in  that  action  were  also  enjoined  from  interfering  with  this 
defendant's  rights  under  his  lease.  That  suit  was  appealed 
to  this  court,  but  the  only  question  here  determined  was 
that  defendant  herein  and  plaintiff  and  appellee  in  that  suit 
had  surrendered  the  possession  of  the  premises  to  appellant 
in  this  suit  and  plaintiff  in  that,  and,  for  that  reason  we 
should  not  consider  the  appeal,  as  the  right  to  the  possession 
was  alone  determined.  So  far,  then,  there  was  no  decision 
that  defendant  herein   had  been  in  the   possession   of  the 
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premises.  So  long  as  that  action  was  pending  upon  appeal, 
plaintiff  herein  and  one  of  the  defendants  in  that  action 
could  not  have  executed  the  lease  and  performed  the  decree, 
for  that  would  have  worked  an  abandonment  of  her  appeal. 
After  the  case  was  disposed  of  here  on  the  ground  that  ap- 
pellee in  the  appeal  and  defendant  in  this  case  had  sur- 
rendered the  possession  to  plaintiff  herein,  his  claimed  lease 
having  by  limitation  of  time  expired,  there  was  no  necessity 
for  making  any  lease,  for  the  term  was  at  an  end.  With- 
out the  lease  defendant  herein  was  not  required  to  make 
any  notes;  and  when  the  case  was  finally  determined  here 
on  appeal  the  necessity  for  making  bankable  notes  no  longer 
existed,  as  his  obligation  if  he  occupied  the  land  was  at  that 
time  absolute,  and  he  could  not  postpone  the  same  by  tender- 
ing notes  in  accordance  with  the  original  decree.  This 
original  decree  is  relied  upon  as  showing  confirmation  of 
the  oral  lease,  and  the  amount  of  defendant's  obligation, 
should  he  occupy  the  property  under  his  parol  contract^ 
which  through  the  decree  was  given  judicial  sanction.  As 
the  appeal  was  dismissed  by  this  court  upon  the  grounds 
stated,  there  was  nothing  more  to  try  in  the  district  court; 
and,  although  a  procedendo  issued  after  the  ruling  on  the 
motion  to  dismiss,  that  did  not  put  new  life  into  a  case 
which,  so  far  as  the  district  court  was  concerned,  had  been 
finally  disposed  of. 

The  supplemental  answer  filed  by  plaintiff  herein  in 
that  original  case,  in  which  she  asked  judgment  for  the  rent, 
was  not  such  a  pleading  as  is  recognized  by  the  practice 
rules  of  this  State.  Allen  v,  Dcuvenport^  115  Iowa,  20. 
Moreover,  if  this  were  not  true,  defendant  herein  succeeded 
in  defeating  consideration  thereof  by  his  insistence  that  he 
was  entitled  to  a  jury  trial,  and  that  plaintiff  herein  should 
commence  an  independent  action  at  law.  Having  secured 
the  dismissal  of  the  supplemental  answer  on  that  ground, 
he,  cannot  now  be  heard  to  say  that  plaintiff's  remedy  was 
in  the  original  action,  and  that  she  cannot  enforce  her  rig;hts 
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in  this  proceeding.  So  that  there  has  been  no  adjudication 
of  any  of  the,  matters  in  controversy,  save  that  defendant 
had  an  oral  lease  for  the  land,  for  which  he  agreed  to  pay 
as  rental  the  sum  of  $300  in  money,  and  perform  some 
other  duties.  This  lease  was  confirmed  by  the  court,  and 
the  one  held  by  Garvey  canceled.  It  was  also  provided 
that  the  parties  should  reduce  their  agreements  to  writing, 
so  that  there  might  be  written  evidence  of  their  contents. 
This,  of  course,  they  did  not  do;  but  this  failure  did  not 
destroy  the  decree,  nor  defeat  the  other  provisions  thereof. 
After  the  appeal  of  the  case  there  was  no  occasion  to  put 
the  miatters  in  writing.  The  decree  having  confirmed  and 
established  the  oral  contract,  and  there  being  no  opportunity 
for  a  judgment  against  defendant  for  the  rent,  or  for  the 
presentation  of  a  counterclaim  on  his  behalf  for  damages, 
there  was  no  such  a  decree  or  judgment  as  will  bar  plain- 
tiff's action,  which  is  not,  as  counsel  contend,  upon  the  for- 
mer judgment  or  decree,  but  for  the  use  and  occupation 
of  the  land  under  the  oral  lease.  All  that  she  need  estab- 
lish in  the  first  instance  is  that  defendant  went  into  the  pos- 
session of,  used,  and  occupied  the  land.  This  she  attempted 
to  do,  not  by  the  former  judgments  and  decrees  alone,  which, 
of  course,  would  not  show  such  occupancy,  but  by  testimony 
aliunde.  The  amount  which  defendant  was  to  pay  for  the 
use  of  the  premises  was  irrevocably  fixed  by  the  decree, 
however;  and  this  is  as  far  as  that  adjudication  went,  in 
so  far  as  this  controversy  is  concerned.  In  moving  to  dis- 
miss the  appeal  of  the  former  case,  defendant  herein  did 
not  assert  that  he  had  been  in  possession  of  the  property 
during  the  entire  time  covered  by  the  lease.  All  that  he 
affirmed  was  that  he  had  surrendered  the  possession  of  the 
premises  to  the  then  appellants.  This  was  conceded,  and 
we  dismissed  the  appeal,  declining  to  pass  upon  any  other 
controversies  in  the  case.  So  that  we  have  had  no  adjudica- 
tion which  bars  either  plaintiff^s  present  action,  or  recovery 
on  the  defendant's  counterclaims,  and  it  follows  that  the 
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district  court  of  Story  county  had  jurisdiction  of  this  case. 
II.  The  only  other  question  in  the  case  is,  was  there 
enough  evidence  to  take  the  defendant's  counterclaims  to  the 
jury?  He  asks  for  costs  and  expenses  incurred  by  him  in 
all  the  previous  litigation;  and  he  also  says  that  he  was 
damaged  by  the  acts  of  the  Garveys,  which  were  authorized, 
confirmed,  or  ratified  by  the  plaintiff,  and  that  the  implied 
covenant  for  quiet  enjoyment  and  peaceable  possession  in- 
herent in  every  lease  was  broken  by  the  plaintiff,  and  that 
defendant  is  entitled  to  recover  for  breach  thereof.  It  will 
be  noticed  that  the  original  action  involving  plaintiff's  rights 
was  conMnenced  and  determined  beforfe  the  term  created  by 
the  oral  lease  commenced.  On  the  1st  of  March,  1901,  de- 
fendant had  a  decree  quieting  his  title  and  confirming  his 
oral  lease,  so  that  his  enjoyment  of  the  premises  was  not 
interfered  with  by  the  plaintiff.  It  goes  without  saying, 
also,  that  he  was  not  disturbed  in  his  possession  until 
he  had  a  right  to  or  had  taken  possession.  Hence  he 
cannot  recover  the  costs  of  the  original  suit  against  Gar- 
vey  and  the  plaintiff,  Harmont  Tliey  were  compelled  to 
pay  the  costs  of  that  action,  and  these  do  not  ordinarily, 
in  the  absence  of  statute,  include  attorney's  fees  or  time 
lost 

As  to  disturbance  of  possession  after  he  went  into  occu- 
pancy of  the  premises  under  the  decree  in  the  main  case,  a 
different  question  arises.  Here  there  may  have  been  a 
2.  Possession  of  breach  of  an  implied  covenant  for  quiet  en- 
dSTa^'for  joyment,  possession,  etc.  Sutherland  on  Dam- 
disttiAance.  ^^^  ^^^  3,  page  146  (Ed.  1883)  ;  Kane  v. 
Mink,  64  Iowa,  84 ]'AJcerly  v.  Vilas,  23  Wis.  208  (99  Am. 
Dec.  165).  We  think  there  was  enough  evidence  to  take 
the  case  to  the  jury  on  the  question  of  plaintiff's  consent 
and  connivance  with  Garvey  to  harass  and  injure  the  de- 
fendant in  the  possession  of  the  premises,  and  that  the  trial 
oourt  was  in  error  in  directing  a  verdict  In  view  of  the 
appeal  and  the  filing  of  the  supersedeas  in  the  original  suit 
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against  Garvey  and  the  plaintiff  herein,  the  attorney  for  the 
defendants  therein  seemed  to  think  that  they  were  licensed 
to  trespass  upon  the  leased  property,  and  he  so  advised  them. 
There  was  sufficient  evidence  of  this  plaintiff's  connivance 
therein,  through  her  agents  and  attorneys,  to  take  the  case 
to  a  jury.  Defendant  herein  was  compelled  to  bring  action 
to  protect  his  possession,  and,  if  the  jury  found  there  was 
such  connivance,  defendant  was  entitled  to  recover  the  costs 
and  expenses,  including  attorney's  fees,  reasonably  expended 
or  incurred  as  damages  for  breach  of  the  implied  covenant 
of  seisin.  There  was  no  necessity  in  such  a  case  of  notify- 
ing the  plaintiff  herein,  for,  if  she  herself  connived  against 
the  defendant  to  deprive  him  of  the  possession  of  the  land, 
the  giving  of  notice  would  have  been  an  idle  ceremony. 
Aherly  v.  Vilas,  supra,  is  a  very  instructive  case  on  this 
proposition.     See,  also  Meservey  v.  Snell,  94  Iowa  222. 

It  may  be  well  to  observe  in  this  connection  that,  with 
all  the  volinninous  pleadings  filed  in  the  case,  the  plaintiff 
at  no  time  filed  an  answer  to  the  defendant's  counterclaims. 
True,  there  was  a  demurrer  filed,  which,  of  course,  admitted 
the  facts  well  pleaded;  but  this  was  not  ruled  on,  save  as 
objections  were  sustained  to  defendant's  evidence.  Testi- 
mony offered  by  defendant  tending  to  show  plaintiff's  con- 
nection with  the  Garveys  in  disturbing  defendant  in  his 
possession  was  admitted,  as  we  understand  it  True,  some 
of  it  was  excluded,  and  in  this  we  think  there  was  error. 
The  attorney  who  acted  for  plaintiff  herein  in  the  original 
suit  against  her  and  Garvey  was  her  agent,  and  she  was 
bound  by  what  he  advised  and  did  in  the  premises. 

Defendant  offered  to  show  that,  because  of  being  deprived 
of  possession  of  the  land  for  a  part  of  the  year  1901,  he  was 
unable  to  put  in  a  crop  in  season,  and  that  he  was  damaged 
thereby.  This  evidence  should  have  been  admitted  under 
the  issues  tendered.  Of  course,  if  plaintiff  had  no  con- 
nection, by  herself  or  agents,  with  the  alleged  trespasses,  she 
cannot  be  held  liable  in  this  suit  on  the  counterclaim  for  loss 
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of  crops.  But  it  must  be  remembered  that  she  was  one 
of  the  defendants  in  the  original  suit,  that  she  appeared  and 
filed  a  supersedeas  bond,  and  that  the  Garveys  took  pos- 
session in  virtue  of  a  claim  made  by,  through,  and  under 
her,  and  that  her  agent  and,  attorney  authorized  them  to  do 
BO.  This  was  enough  to  take  the  case  to  the  jury  on  the 
question  of  defendant's  right  to  recover  on  his  coimterclaim. 

Our  conclusions  find  support  in  the  following  among 
other  cases:  Boyer  v.  Irw.  Co.,  110  Iowa,  496;  Kelly  v. 
Cliwch,  2  Hill  (N.  Y.)  105;  Riley  v.  Hde,  158  Mass.  240 
(33  N.  E.  Eep.  491). 

For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


Carl  Busse,  Appellant,  v.  Wilhblm  Schabffeb,  et  al., 

Appellees. 

Wills:    ACTION  TO  SET  ASIDE  ORDER  OF  PROBATE:    PARTIES.    In  an  action 

1  by  a  son  and  devisee  to  set  aside  an  order  admitting  to  probate 
a  codicil  to  a  will  on  the  ground  of  undue  influence,  which 
instrument  reduced  the  devise  to  plaintiff's  son  and  grandson 
of  the  testator,  a  failure  to  make  the  grandson  a  defendant 
in  the  action  was  not  a  defect  of  parties  which  would  require 
the  granting  of  a  new  trial. 

New  trial:    review  on  appeal.    The  appellate  court  will  review  an 

2  order  granting  a  new  trial  where  the  record  discloses  the  sit- 
uation as  fully  as  it  was  presented  to  the  trial  court. 

Appeal  from  Scott  District  Court. —  Hon.  J.  W.  Boungbk, 

Judge. 

Monday,  June  12,  1905. 

Action  to  set  aside  an  order  admitting  to  probate  an 
instrument  purporting  to  be  a  codicil  to  a  will.  The  record 
makes  it  appear  that  in  January,  1900,  Maria  Busse,  a 
widow,  then  living  in  Davenport,  executed  her  will,  by  the 
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terms  of  which,  among  other  things  she  made  bequests  to 
her  four  children,  the  appellant  Carl  Busse,  and  the  appel- 
lees, Minna  Doering,  Marie  Mielitz,  and  Wilhelm  Schaeffer. 
In  April  1902,  said  Maria  Busse  executed  a  codicil  to  her 
said  will  in  which  she  directed  ^that  from  the  bequest  to  her 
son,  Carl  Busse,  as  made  in  her  original  will,  there  should 
be  deducted  the  sum  of  $1,000,  which  9um  should  be  divided 
between  her  other  three  children,  naming  them  as  above. 
In  September,  1902,  said  Maria  Busse  executed  a  second 
codicil,  addressed  to  her  said  will  and  the  first  codicil,  and 
therein  it  was  provided  that,  instead  of  $1,000  to  be  taken 
from  the  share  bequeathed  Carl  Busse  and  to  be  distributed 
among  her  other  three  children  as  provided  for  in  the  first 
codicil  the  amount  to  be  so  taken  and  so  divided  should  be 
the  sum  of  $2,500.  Said  second  codicil  further  provided 
that  there  should  be  deducted  from  the  bequest  as  made  to 
Carl  Busse  in  the  original  will  the  further  sum  of  $1,000, 
which  sum  was  bequeathed  by  the  codicil  to  her  grandson 
Carl  Busse,  Jr.  The  death  of  said  Maria  Busqe  occurred  a 
few  days  after  the  execution  of  the  second  codicil,  and  later 
on  her  said  will,  with  each  of  the  said  codicils,  was  admitted 
to  probate.  This  action  was  brought  by  the  said  son  of  the 
testatrix,  Carl  Busse,  to  set  aside  the  order  of  probate  in 
so  far  as  thereby  the  second  codicil  was  admitted,  the  grounds 
therefor,  as  alleged,  being  undue  influence  exerted  by  the 
said  sisters  and  brother  of  plaintiff,  and  mental  incapacity 
on  the  part  of  the  testatrix,  at  the  time  of  execution,  to 
make  a  will.  The  executor  and  the  said  sisters  and  brother 
of  plaintiff,  were  served  with  notice,  and  they  came  in  and 
joined  in  an  answer,  in  which  they  denied  specifically  the 
charges  of  undue  influence,  and  want  of  mental  capacity 
on  the  part  of  the  testatrix.  Carl  Busse,  Jr.,  who  is  a  minor 
son  of  plaintiff,  was  not  served  with  notice,  and  he  did  not 
appear  in  any  way  to  the  action.  Trial  being  had  to  a  jury, 
there  was  a  general  verdict  in  favor  of  plaintiff ;  also  special 
findings  to  the  effect  that  the  testatrix  was  mentally  incom- 
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petent  to  make  the  second  codicil,  and  that  she  "Whs  moved 
thereto  by  undue  influence.  In  due  time  after  verdict^  the 
defendants  filed  a  motion  in  arrest  of  judgment  and  for  new 
trial,  on  the  following,  among  other,  grounds :  "  That  the 
verdict  is  null  and  void,  and  of  no  force  and  eflFect,  because 
there  is  a  vital  defect  in  the  parties  defendant,  the  said  Carl 
Busse,  Jr.,  grandson  of  testatrix,  or  his  guardian,  or  next 
friend,  was  not  made  a  party  defendant,  it  appearing  by  the 
evidence  that  said  grandson  is  alive  and  a  minor."  Upon 
the  ground  thus  stated,  the  court-  sustained  the  motion,  the 
verdict  was  ordered  set  aside,  the  said  Carl  Busse,  Jr.,  was 
ordered  made  a  party  defendant,  and  thereupon  a  new  trial 
of  said  cause  was  ordered  to  be  had.  From  the  ruling  and 
order  as  thus  made,  the  plaintiff  appeals. —  Reversed. 

Lane  &  Waierman  and  Schmidt  &  Vottmer,  for  ap- 
pellant 

Ficke  &  FicJee  and  Cfhamberlin  &  Petersen,  for  appel- 

Bishop,  J. —  We  do  not  hesitate  to  review  an  order 

granting  a  new  trial,  where,  as  in  this  case,  the  record  makes 

disclosure  of  the  situation  as  fully  in  all  re- 

I.  New  teiai.:  .  i  i  •    i 

OTcw  on  ap-  spects  as,  it  was  presented  to  the  trial  court. 
Titrley  v.  Griffin,  106  Iowa,  161. 
Waiving  the  matter  of  form  in  which  the  same  was  pre- 
sented to  the  trial  court,  the  only  question  in  the  case  is  this, 
Was  there  a  vital  defect  of  parties  defendant  in  the  sense 
that    a    new    trial    was    made    necessary    on 

1.  Wills:    action  -  a      txt       ,  .    i      i  •  • 

OTde?  ^***ro-  *^^^^^*  thereof  ?     We  think  this  question  must 
^^^  be    answered    in    the    negative.     The    statute 

provides  that  "  the  court  may  determine  any  controversy 
between  parties  before  it,  when  it  can  be  done  without  preju- 
<lice  to  the  rights  of  others,  or  by  saving  their  rights;  but 
when  a  determination  of  the  controversy  between  the  parties 
before  the  court  can  not  be  made  without  the  presence  of 
Vol.  128  Ia.--21 
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other  parties,  it  must  order  them  to  be  brought  in/'  Code, 
section  3466.  Now,  clearly  enough,  the  grandson,  Carl 
Busse,  Jr.,  was  a  proper  party  to  the  action.  So  far  there  is 
room  for  neither  definition  or  argument.  Giving  to  the 
grandson  the  character  of  a  proper  party,  the  plaintiff  might 
well  have  named  him  as  a  defendant.  He  was  not  bound 
to  do  so,  however,  and  of  his  failure  the  defendants  could 
not  be  heard  to  complain.  If,  in  their  view,  the  presence  of 
.the  grandson  as  a  proper  party  was  desirable  for  any  reason, 
it  was  for  them  to  bring  him  in.  Now,  for  the  purposes  of 
the  case,  the  statute  suflBciently  defines  who  is  a  necessary 
party,  and,  having  the  reading  thereof  before  us,  we  may 
confin^e  our  further  inquiry  to  the  question  in  the  case,  re- 
stated, as  it  arises,  upon  consideration  of  the  statute.  It 
will  be  observed  that  no  question  is  made  in  the  record  re- 
specting the  original  will  or  the  first  codicil.  As  to  the 
second^  codicil,  the  sole  parties  appearing  to  have  any  interest 
are  the  plaintiff,  his  brother  and  sisters,  named  as  defend- 
ants, and  Carl  Busse,  Jr.,  son  of  plaintiff.  As  it  seems  to 
us,  a  moment's  consideration  of  the  provisions  of  the  codicil 
is  sufficient  to  make  it  apparent  that  in  respect  of  the  several 
interests  of  the  parties,  antagonistically  considered,  the  plain- 
tiff, as  now  appearing,  is  arrayed  against  his  brother  and 
sisters,  now  defendants,  on  the  one  hand,  and  against  his 
son,  Carl  Busse,  Jr.,  on  the  other  hand.  As  between  Carl 
Busse  Jr.,  and  the  devisees  made  defendants,  there  is  neither 
antagonism  or  community  of  interest  Nor  is  there  an- 
tagonism a's  between  the  interests  of  Carl  Busse,  Jr.,  and 
those  of  the  executor  representing  the  estate  generally.  The 
sum  of  $1,000,  the  subject-matter  of  the  devise,  inasmuch 
as  it  is  sought  to  be  carved  out  of  the  share  given  to  Carl 
Busse,  Sr.,  by  the  provisions  of  Ae  original  will,  must  go 
either  to  him  under  the  will  or  to  his  son  under  the  codicil. 
It  is  not  a  matter  of  legal  moment  to  any  other  person  which 
one  of  the  two  shall  receive  it. 

What,  then,  is  the  situation?    The  defendants  ought 
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not  to  be  heard  in  complaint,  because  their  interests  could 
be  in  no  wise  affected  by  the  supposed  defect  of  parties.  As 
to  them,  the  sole  question  was  whether  the  codicil  making  a 
devise  to  them  had  vitality  as  a  testamentary  instrument. 
The  executor  ought  not  to  be  heard  in  complaint,  because 
the  interests  of  the  estate  generally  were  in  no  wise  involved 
in  the  controversy.  It  was  for  him  only  to  pay  the  pre- 
scribed amounts  to  the  one  if  the  codicil  was  overthrown, 
and  to  the  others,  as  designated,  if  the  codicil  was  sustained. 
Moreover,  the  effort  to  overthrow  the  codicil,  on  the  one 
hand,  was  in  no  way  aided  by  the  absence  of  Carl  Busse, 
Jr.,  nor,  on  the  other  hand,  did  his  absence  in  any  way 
interfere  with  or  impede  the  effort  made  to  sustain  the  in- 
strument The  failure  on  the  part  of  plaintiff  to  make  his 
son  a  party  defendant,  therefore,  amounted  to  no  more  than 
a  declaration  of  willingness  on  his  part  that  payment  of 
$1,000,  to  be  taken  out  of  his  share,  might  be  made  to  his 
son  by  the  executor,  and  this  in  accordance  with  the  provi- 
sion of  the  codicil.  And  it  seems  clear,  on  principle  and 
authority,  that  such  should  be  held  to  be  the  legal  effect 
dictated  by  the  situation.  According  to  plainest  rules  of 
procedure,  plaintiff  could  have  but  one  action  to  set  aside 
the  codicil,  and  there  could  be  but  one  final  judgment  in- 
volving the  subject-matter  of  the  issue  as  presented  by  him. 
And  it  is  the  doctrine  of  all  the  cases  that  a  property  right 
cannot  be  affected  by  a  judgment  to  which  the  holder  of  the 
right  has  not  in  some  way  been  made  a  party  of  record. 
Moore  v.  Held,  73  Iowa,  538.  As  to  Carl  Busse,  Jr.,  there- 
fore, it  would  -seem  the  duty  of  the  executor  of  the  estate, 
in  making  distribution  thereof,  to  pay  over  to  him,  or  for 
his  benefit  the  sum  of  $1,000,  to  be  taken  from  the  amount 
otherwise  devised  to  his  father,  and  as  provided  for  in  said 
second  codicil;  the  balance  of  the  estate  to  be  distributed 
according  to  the  provisions  of  the  original  will  and  the  first 
codicil  thereto. 

The  question  which  the  case  presents  is  a  novel  one, 


Digitized  by  VjOOQIC 


324  McCoBKELir  V.  Hebron.  [128  Iowa 

in  view  of  the  peculiar  facts.  The  cases  of  Palmer  v.  Blair, 
25  Iowa,  230,  and  Johnson  v.  Gaylord,  41  Iowa,  362,  cited 
and  relied  upon  by  counsel  for  appellees,  are  not  analogous 
either  as  to  the  fact  situation,  or  the  question  involved. 
Nor,  in  the  limited  search  possible  for  us  to  make,  have  we 
discovered  any  case  of  value  as  an  authority  in  point.  On 
the  whole,  however,  we  are  satisfied  with  the  conclusion  that 
judgment  should  have  been  entered  on  the-  verdict.  Accord- 
ingly the  order  appealed  from  is  reversed,  and  the  cause 
remanded  for  further  proceedings  according  to  law. —  Re- 
versed. 


Joseph  McCorkell  v.  O.  F.  Herron,  Sheriff,  and  T.  R. 
North,  Appellants,  and  Joseph  McCorkell  v.  O.  F. 
Herron,  Sheriff,  and  Chicago  Lumber  Co.,  App>el- 
lants. 

Government  Homestead:    exemption:      abandonment.      One  who 

1  enters  land  as  a  government  homestead,  under  the  statutes  of 
the  United  States,  by  commuting  the  same  and  pajriog  to  the 
government  the  minimum  price  for  the  land  and  thus  obtain- 
ing a  patent  therefor,  does  not  thereby  abandon  the  home- 
stead and  convert  the  entry  into  a  pre-emption,  but  the 
homestead  thus  acquired  is  exempt  from  judicial  sale  for  debts 
contracted  prior  to  its  acquisition  the  same  as  though  the 
owner  had  resided  upon  the  same  and  cultivated  the  land  for 
the  period  of  five  years. 

Estoppel  by  deed.    The  recitals  in  a  patent  to  government  land 

2  do  not  operate  as  an  estoppel  as  against  the  grantee  and  in 
favor  of  a  stranger  to  the  title;  nor  are  erroneous  recitals 
therein  binding  on  the  grantees. 

Exemption  of  government  homestead:    abandonment.    A   home- 

3  stead  acquired  by  the  entry  of  government  land  is  exempt  for 
all  time  from  liability  for  debts  of  the  grantee  contracted 
prior  to  its  acquisition,  so  that  there  can  be  no  abandonment 
which  will  destroy  the  federal  exemption. 

Appeal  from  Plymouth  District  Court. —  Hon.  F.  R.  Gat- 

NOR,  Judge. 
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Tuesday,  June  13,  1905. 

Both  of  these  cases  are  suits  in  equity,  asking  that  the 
defendants  be  restrained  from  selling  the  northeast  quarter 
of  section  13,  township  93,  range  48,  Elymouth  county, 
Iowa,  on  general  executions  issued  on  judgments  against 
Joseph  McCorkell  in  favor  of  the  defendants  North  and  the 
Chicago  Lumber  Company,  one  of  which  was  rendered  in 
1880,  and  the  other  in  1883.  In  September,  1887,  the  plain- 
tiff entered  the  land  in  question  as  a  homestead  under  the 
provisions  of  chapter  5  of  title  32  of  the  Revised  Statutes 
of  the  United  States  [U.  S.  Comp.  St.  1901,  page  1386], 
paying  the  required  fee  thereof,  and  receiving  a  receipt  for 
the  money  so  paid;  the  receipt  stating  that  the  entry  was 
made  under  section  2290  of  the  statute  ^  [U.  S.  Comp.  St. 

1901,  page  1389].  In  1889  McCorkell  commuted  his  home- 
stead entry  under  section  2301  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  page  1406]  by  paying  $200  in  cash  for  the 
land,  and  he  lien  received  a  patent  therefor.     In  November, 

1902,  the  land  was  levied  on  to  satisfy  the  defendant's  judg- 
ments. The  trial  court  held  that  the  land  was  exempt  to 
the  plaintiff,  and  rendered  judgment  accordingly.  The  de- 
fendants appeal. —  Affirmed. 

Gcdhher  &  Oraham,  for  appellants. 

Erickson  &  Stichney,  and  Zirik  &  Boseberry,  for  ap- 
pellee. 

Shebwin,  C.  J. —  Sections  2289  and  2290  of  the  Re- 
vised Statutes  of  the  United  States  [TT.  S.  Comp.  St.  1901, 
pages  1388,  1389]  provide  for  the  entry  of  public  lands  for 
^^  homestead  purposes,  and  the  mode  of  procedure 

J2JJJ™^/      necessary  to  make  the  entry.     Under  section 
abancfonmcnt.   2291  of  the  statutc   [U.  S.  Comp.   St.  1901, 
page  1390],  the  entryman  is  not  entitled  to  a  final  certifi- 
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cate  or  patent  until  the  expiration  of  five  years  from  the 
date  of  his  entry,  and  only  then  upon  proof  that  he  has 
resided  upon  and  cultivated  the  land  for  the  term  of  five 
years  immediately  succeeding  the  time  of  making  the  affi- 
davit required  by  section  2290.  Section  2296  [page  1398] 
provides  that  "  no  lands  acquired  under  the  provisions  of  this 
chapter  shall  in  any  event  become  liable  to  the  satisfaction 
of  any  debt  contracted  prior  to  the  issuing  of  the  patent 
therefor,"  and  section  2301  [page  1406]  is  in  the  following 
language :  "  Sec.  2301.  Nothing  in  this  chapter  shall  be  so 
construed  as  to  prevent  any  person  who  has  availed  himself 
of  the  benefits  of  section  twenty-two  hundred  and  eighty- 
nine,  from  paying  the  minimum  price  for  the  quantity  of 
land  so  entered,  at  any  time  before  the  expiration  af  the  five 
years,  and  obtaining  a  patent  therefor  from  the  government, 
as  in  other  cases  directed  by  law,  on  making  proof  of  settle- 
ment and  cultivation  as  provided  by  law,  granting  pre- 
emption rights."  It  was  under  the  last  section  that  the 
plaintiff  commuted  his  homestead  entry,  and  the  appellants 
contend  that  by  so  doing  he  abandoned  his  homestead  right, 
and  elected  to  and  did  acquire  title  as  a  pre-emptor,  under 
the  provisions  of  the  pre-emption  statute,  and  that  the  ex- 
emption provided  by  section  2296  cannot  be  applied  to  the 
title  so  acquired. 

The  exemptions  of  the  statute  apply  only  to  lands  ac- 
quired under  the  provisions  of  the  chapter  relating  to  home- 
steads, and,  of  course,  if  the  plaintiff's  title  was  not  so  ac- 
quired, he  cannot  avail  himself  of  the  statute.  At  the  time 
of  the  entry  in  question  the  laws  of  the  United  States  also 
provided  for  the  pre-emption  of  public  lands,  and  the  same 
person  was  entitled  to  pre-empt  and  homestead,  but  he  could 
exercise  either  right  but  once.  Under  the  homestead  law, 
three  things  must  be  done  in  order  to  constitute  an  entry  on 
public  lands:  The  applicant  must  first  make  an  affidavit 
setting  forth  the  facts  which  entitle  him  to  make  such  entry ; 
he  must  make  formal  application;  and,  third,  he  must  pay 
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the  fee  required.  When  these  requisites  are  complied  with, 
and  the  certificate  of  entry  is  executed  and  delivered  to  him 
the  land  is  entered.  Hastings  B.  Co.  v.  Whitney,  132  U.  S. 
357  (10  Sup.  Ct  112,  33  L.  Ed.  363).  And  thereafter, 
although  a  patent  has  not  issued,  he  has  an  inchoate  title  to 
the  land,  which  is  property;  and,  if  he  complies  with  the 
other  conditions  of  the  law,  he  becomes  invested  with  full 
and  absolute  right  to  a  patent,  which,  when  issued,  relates 
back  to  the  date  of  the  settlement  Nelson  v.  Northern  Pac. 
R.  Co.,  188  U.  S.  108  (23  Sup.  Ct  302,  47  L.  Ed.  406) ; 
Red  River,  etc.,  R.  Co.  v.  Sture,  32  Minn.  95  (20  N.  W. 
229).  Actual  settlement,  cultivation,  and  improvement  were 
also  necessary  conditions  for  an  entry  under  the  pre-emption 
law.  Section  2301,  it. will  be  observed,  provided  that  the 
settler  might  pay  the  minimum  price  for  the  land  so  entered 
at  any  time  before  the  expiration  of  the  five  years,  and  re- 
ceive patent  therefor,  "  as  in  other  cases  directed  by  law." 
Reading  only  so  much  of  the  section,  and  construing  it  only 
in  connection  with  the  provisions  of  the  pre-emption  statute, 
it  would  be  difficult  to  reach  any  other  conclusion  than  that 
it,  in  effect,  provided  for  an  abandonment  of  rights  under 
the  homestead  law,  and  an  election  by  the  settler  to  avail 
himself  of  the  benefits  of  the  law  granting  pre-emption 
rights,  for  the  preliminary  requisites  were  practically  the 
same  in  both  cases.  But  the  section  should  receive  a  broader 
interpretation,  and  be  construed  in  the  light  of  the  entire 
homestead  statute,  and  with  its  purpose,  and  intent  clearly 
in  mind.  The  concluding  sentence  of  the  section  says  that 
a  patent  shall  "  issue  on  making  proof  of  settlement  and 
cultivation  as  provided  by  law  granting  pre-emption,  rights." 
This  language,  to  some  extent,  at  least,  indicates  a  purpose 
to  treat  the  payment  provided  for  in  the  section  as  in  lieu 
of  the  further  time  and  labor  required  to  perfect  the  title, 
and  not  as  an  exercise  of  the  pre-emption  right. 

The  purpose  and  policy  of  the  homestead  act  were  to 
encourage  the  settlement  and   improvement  of  the  public 
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lands.  And  the  purpose  of  the  exemption  of  such  lands  from 
sale  for  antecedent  debts  was  for  the  benefit  of  the  settler 
and  his  family ;  and  it  is  a  well-settled  rule  that  all  exemp- 
tion laws  are  to  be  literally  construed.  The  language  of  the 
exemption  Section  is  very  broad.  It  says  that  "no  lands 
acquired  under  the  provisions  of  this  chapter  shall  in  any 
event  become  liable  to  the  satisfaction  of  any  debt  contracted 
prior  to  the  issuing  of  the  patent  therefor  ";  and,  if  it  can 
fairly  be  said  that  one  who  commutes  his  homestead  entry 
has  so  acquired  his  land,  it  must  be  given  effect.  The  deci- 
sions on  this  point  are  not  numerous,  and,  as  the  question 
involves  the  construction  of  the  land  laws  of  the  United 
States,  we  may  properly  look  to  the  construction  placed 
thereon  by  its  officers.  The  Land  Department  held  as  early 
as  1868  that  a  person  who  commuted  under  the  homestead 
act  could  thereafter  take  a  pre-emption,  and  that  the  com- 
mutation merely  consummated  his  homestead  right,  and  was 
not  a  pre-emption.  In  re  James  Brittin  (decided  in  1886) 
4  Land.  Dec.  Dep.  Int  441;  Cotton  v.  Struthers  (Oct., 
1887)  6  Land.  Dec.  Dep.  Int  288;  In  re  Hewit  (June, 
1889)  8  Land.  Dec.  Dep.  Int  566.  These  decisions,  while 
not  binding  on  the  courts,  are  entitled  to  consideration  as 
showing  the  construction  given  to  the  act  by  the  department 
oSicers.  Hastings  R.  Co,  v.  Whitney,  supra.  Further- 
more, the  construction  placed  on  the  act  by  Congress  itself  is 
very  material.  The  pre-emption  law  was  repealed  by  Act  of 
March  3,  1891,  chapter  661,  26  Statutes  1095,  except  the 
sections  relating  to  school  lands,  and  to  county  seats  of  jus- 
tice; and  by  the  same  act  Congress  amended  section  2301 
by  providing  that  commutations  should  only  be  made  after 
the  expiration  of  14  calendar  months  from  the  date  of  the 
entry,  leaving  the  section  in  all  other  respects  as  it  was  be- 
fore. This  was  a  construction  of  the  act  by  Congress  which 
should  not  be  disregarded,  and  which  indicates  quite  clearly 
that  a  commutation  of  a  homestead  entry  was  not  intended 
to  be  an  abandonment  thereof,  and  a  pre-emption  instead. 
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It  is  said,  however,  that  the  commutation  might  be  made 
under  the  act  of  April  24,  1820,  chapter  61,  3  Statutes  566, 
providing  for  the  sale  of  the  public  domain.  There  can  be 
nothing  in  this  contention,  however,  because,  if  it  was  in- 
tended to  make  the  commutation  a  purchase  under  that  act, 
the  law  would  not  have  required  proof  of  settlement  and  cul- 
tivation as  provided  by  law  granting  pre-emption  rights. 
Belying  to  some  extent  on  the  decisions  of  the  Land  Depart- 
ment, the  same  conclusion  was  reached  in  the  following  cases : 
Johnson  v.  Bridal  Veil  Lumbering  Co.,  24  Or.  182  (33 
Pac.  528)  ;  Clmh  v.  Bayley,  5  Or.  343.  And  such  is  also  the 
holding  in  Lewton  v.  Hower,  18  Fla.  872,  and  in  Baldwin  v. 
Boyd,  18  Neb.  444  (25  N.  W.  580).  In  Thrift  v.  Delaney, 
69  Gal.  188  (10  Pac.  475),  relied  upon  by  the  appellants, 
it  was  held  that  a  commutation  under  section  2301  created 
a  new  title  by  pre-emption,  and  that  an  action  in  ejectment 
could  be  maintained  thereon,  notwithstanding  an  adjudi- 
cation under  the  homestead  claim  prior  thereto.  We  think 
the  construction  that  we  give  to  the  statute  is  in  accord  with 
its  spirit  and  intent,  and  in  accord  with  the  exemption  laws 
of  this  slate. 

The  patent  issued  to  the  plaintiff  recited  that  full  pay- 
ment had  been  made  according  to  the  provisions  of  the  act 
of  April  24,  1820,  and  that  the  tract  was  purchased  by 
Joseph  McCorkell.  The  patent  was  put  in 
*'  Sr*^""*  **  evidence  by  the  plaintiff,  and  the  appellants 
contend  that  its  recitals  are  conclusive  on  the 
appellee  as  an  estoppel.  Whatever  the  rule  applicable  to  a 
controversy  between  the  grantor  and  grantee,  it  is  manifest 
that  a  stranger  to  the  title  cannot  object  to  a  disclosure  of 
the  real  facts.  Devlin  on  Deeds  (2d  Ed.)  sections  996, 
1278,  1279;  Hart  v.  MeredHh,  27  Tex.  Civ.  App.  271  (65 
S.  W.  508) ;  Underbill  on  Evidence,  section  207;  Jones  on 
Real  Prop.,  section  256 ;  Lawless  v.  Stamp,  108  Iowa,  601. 
Moreover,  if  the  patent  erroneously  recited  the  facts  under 
which  the  conveyance  was  made,  it  was  without  authority, 
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and  would  not  be  binding.  Land  officers  are  merely  agents 
of  the  law,  and  they  have  no  authority  to  insert  in  a  patent 
any  other  terms  than  those  of  conveyance,  with  recitals  show- 
ing compliance  with  the  law  and  the  conditions,  which  it 
prescribed.  Deffeback  v.  Hatuke,  115  U.  S.  392  (6  Sup* 
Ct  95,  29  L.  Ed.  423.) 

It  is  also  argued  that  the  recording  of  the  patent  in 
Plymouth  county  estopped  the  plaintiff  from  now  asserting 
that  its  recitals  are  not  correct.  As  to  this  point,  it  is  suffi- 
cient to  say  that  such  an  estoppel  was  not  pleaded. 

After  the  appellee  had  paid  for  the  land,  but  before  he 

had  received  a  patent  therefor,  he  conveyed  it,  and,  as  we 

understand  the  record,  surrendered  the  possession  thereof  to 

the    purchaser.     This    conveyance    was    after- 

8.    EXBMPTIONOP  ^  1  r  1      1  1 

covBRNMENT     wards  decreed  to  be  fraudulent*    and  was  set 

hombstbad:  ^ 

abandonment,  asidc.  The  appellants  urge  that  the  convey- 
ance and  surrender  of  possession  constituted  such  an  aban- 
donment of  the  homestead  as  destroyed  the  exemption  under 
the  United  States  law.  Under  the  statutes  of  this  state,  a 
valid  sale,  accompanied  by  possession,  would  undoubtedly  be 
an  abandonment.  But  the  homestead  law  of  the  United 
States  does  not  contemplate  an  actual  occupancy  of  the  land 
after  the  title  has  vested  in  the  patentee.  On  the  contrary, 
it  provides,  by  implication,  at  least,  that  it  need  not  be  so 
occupied  for  a  longer  period  than  five  years,  and  not  even 
for  that  length  of  time  if  commutation  be  made ;  and,  as  we 
have  seen,  section  2296  provides  that  no  lands  acquired 
under  the  act  shall  in  any  event  become  liable  for  ante- 
cedent debts.  If  this  language  be  given  its  full  force  and 
meaning,  a  homestead  is  forever  exempt  from  liability  for 
the  debts  of  the  patentee  contracted  before  the  patent  issued. 
Congress  had  the  undoubted  right  and  power  to  dispose  of 
the  public  lands  as  it  saw  fit,  and  to  place  such  limitations 
on  its  grant  as  seemed  just  and  wise.  It  had  the  absolute 
right  to  say  that  lands  acquired  under  the  homestead  law 
should  always  be  beyond  the  reach  of  the  class  of  creditors 
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named,  whether  the  lands  were  occupied  by  the  patentee  or 
not;  and  this  is  true,  because  no  state  or  individual  could  be 
injured  by  such  limitation.  And  in  our  judgment,  such  was 
the  intept  of  the  broad  language  of  the  act  It  has  also  been 
80  construed  in  Brandhoefer  v.  Bain,  45  Neb.  781  (64  N. 
W.  213),  and  in  Van  Doren  v.  Miller,  14  S.  D.  264  (85^ 
N.  W.  187.) 

On  the  whole  case,  we  are  satisfied  that  the  judgment 
below  was  right,  and  it  is  wffirmed. 


Walteb  H.  McCain,  et  al..  Appellants,  v.  The  City  of 
Des  Moines,  et.  al..  Appellees.' 

Public  improvement:    acceptance:    special  assessments:    injunc- 

1  noN.  A  board  of  public  works  is  authorized  by  Code  section 
870,  to  approve  and  accept  of  a  public  improvement,  when  the 

.  work  has  been  done  in  substantial  compliance  with  the  con- 
tract and  the  acceptance  is  in  good  faith;  but  if  there  has 
been  *a  substantial  departure  from  the  contract,  a  ^property 
owner  may  enjoin  the  levy  and  collection  of  an  assessment 
therefor,  especially  where  he  objected  to  the  work  as  it  pro- 
gressed. 

Legalizing  act:    preamble.    Where  the  enacting  clause  of  a  legal- 

2  izing  act  is  clear  and  unambiguous,  and  the  object  of  the  law 
is  manifest,  and  erroneous  recital  in  the  preamble  will  not 
invalidate  the  act. 

Paving  contract:    grading.    A  paving  contract  requiring  the  re- 

3  moval  of  the  old  pavement  to  a  depth  sufficient  to  put  down 
the  new  one,  and  for  filling  where  necessary  to  form  the 
subgrade,  only  contemplates  such  grading  as  may  be  necessary 
for  the  new  pavement. 

Cities:    annexation  act:    collateral  attack.    Chapter  One,  Acts 

4  Twenty-second  General  Assembly,  authorizing  the  City  of  Des 
Moines  to  annex  additional  territory  is  constitutional,  but  if 
it  were  invalid  it  would  not  ordinarily  be  subject  to  collateral 
attack. 

Appeal  from  Polk  District  Court. — tHon.  A.  H.  McVey, 

Judge. 
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Suit  in  equity  to  enjoin  defendants  from  levying  and 
collecting  special  assessments  against  plaintiff's  property  for 
the  paving  of  a  street  known  as  "  West  Grand  Avenue,"  in 
the  city  of  Des  Moines.  There  was  a  trial  to  the  court,  re- 
sulting in  a  decree  dismissing  plaintiffs'  petition,  and  they 
appeal. —  Reversed. 

Myerly  &  Myerly,  and  E.  H.  McVey,  for  appellants. 

Carr,  Hewitt,  Parker  &  Wright,  for  Des  Moines  Brick 
Mfg.  Co. 

.W.  H.  Bremner,  for  appellee  City  of  Des  Moines. 

Deemer,  J. —  In  the  year  1893  the  defendant  city 
entered  into  a  contract  with  the  Des  Moines  Brick  Manu- 
facturing Company  for  the  paving  of  West  Grand  avenue, 
in  the  city  of  Des  Moines,  from  Twenty-Eighth  street  west 
to  a  point  west  of  what  is  known  as  "  Park  Lane."  Plain- 
tiffs are  the  owners  of  property  abutting  upon  the  street 
above  described.  No  work  was  performed  under  the  con- 
tract until  September  of  the  year  1897,  when  the  manu- 
facturing company  began  the  performance  of  the  contract 
for  the  improvement,  and  turned  the  same  over  to  the  city, 
as  a  completed  job,  some  time  in  the  spring  of  the  year 
1898.  The  board  of  public  works  accepted  the  work  as 
being  in  accord  with  the  contract,  and  had  given  notice  of 
the  proposed  assessment  therefor  against  abutting  property 
when  this  action  was  commenced  to  enjoin  the  levy  thereof. 

The  main  contention  in  the  case  is  that  the  work  was 
not  completed  in  accord  with  the  terms  of  the  contract,  and 
that  the  acceptance  thereof  by  the  city  officials  is  not  bind- 
ing upon  the  property  owners.  Incidentally  it  is  contended 
that  the  contract  under  which  the  work  was  done  was  and  is 
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invalid,  because  the  publication  of  notice  for  bids  was  not 
such  as  was  required  by  law,  for  the  reason  that  the  contract 
included  grading  as  well  as  paving,  and  that  the  street  upon 
•which  the  improvement  was  made  is  not  in  the  city  of  Des 
Moines,  for  the  reason  that  the  annexation  act  of  March  13, 
1890  (Acts  23d  General  Assembly,  page  3,  chapter  1),  is 
unconstitutional  and  void.  Before  going  to  the  main  con- 
tention, we  shall  dispose  of  these  incidental  ones. 

The  notice  in  this  case  was  similar  to  the  one  given  in 
Windsor  v.  City  of-  Des  Moines,  101  Iowa,  343,  and 
consequently  was  insuflBcient;   but  the   Legislature,   by   an 

act  passed  April  10,  1894,  expressly  legalized 
**  ISf^^Mmbic.  this  contract.     See  Acts  25th  General  Assem- 

bly>  page  167,  chapter  179.  This  act  ex- 
pressly legalized  the  contract  in  question,  and  in  the  case 
above  cited  this  legalizing  act  was  sustained.  Some  of  the 
parties  to  this  suit  were  parties  to  that.  But  even  if  this 
were  not  true,  the  decision  in  that  case  is  stare  decisis,  and 
we  see  no  reason  for  changing  the  rule  there  announced. 
Claim  is  made,  however,  that  as  the  preamble  to  that  act 
recites  that  a  portion  of  the  work  provided  for  in  the  con- 
tracts named  therein  had  been  done,  which  was  in  fact  un- 
true, the  act  is  invalid.  True,  no  work  had  at  that  time 
been  'done 'under  this  particular  contract,  but  that  feature 
is  not  controlling.  The  legislation  is  valid,  no  matter 
whether  work  was  done  under  the  contract  or  not.  Where 
the  enacting  clause  is  clear  and  unambiguous,  there  is  no 
occasion  to  resort  to  the  preamble.  The  manifest  object  of 
the  act  was  to  validate  this  particular  contract,  and  the  mis- 
take in  the  preamble  is  not  controlling.  State  v.  Ohio  Co., 
150  Ind.  Sup.  21  (49  K  E.  Eep.  813,  47  L.  E.  A.  627), 
and  cases  cited.  In  Cedar  Rapids,  etc.,  v.  City,  118  Iowa, 
234,  a  legalizing  act  was  held  invalid  because  it  did  not 
have  general  application.  In  that  case  a  general  law  could 
have  been  made  applicable,  and  therefore  the  act  under 
consideration  there  was  held  invalid.     In  the  present  case  it 
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is  manifest  that  a  general  law  could  not  liave*been  made 
•applicable;  hence  the  Cedar  Kapids  Case  is  not  in  point. 
Appellant's  attack  upon  the  legalizing  act  is  without  merit. 

II.     The  contract  provided  with  reference  to  the  grad- 
ing that  the  contractor  should  remove  the  ground  or  old 
pavement  to  such  a  depth  as  was  necessary  to  make  room 
for  the  pavement  to  be  put  down,  and  should 
*'  coNiR?cT:        also  do  such  filling  as  was  necessary  to  form 
^*  °*'  the  subgrade  for  the  pavement.     This  did  not 

contemplate  any  expenses  for  grading  save  such  as  were 
necessary  to  make  room  for  the  new  pavement.  Nothing 
but  subgrading  was  contemplated,  and  nothing  more  than 
this  was  done. 

IIL     The  pavement  in  question  is  in  a  part  of  the 
city  of  Des  Moines  which  was  at  one  time  a  small,  incor- 
porated town,  known  as  "  Greenwood  Park."     By  act  of 
4  ciTiKs:  annex-  ^^^  Legislature  of  March  13,  1890,  the  city  of 
coHatcfai'        ^^  Moiucs   was   authorized  to   annex   addi- 
*^^*^*  tional   territory.     This   it   did   by   taking    in 

some  surrounding  municipalities,  including  Greenwood 
Park.  This  enactment  is  challenged  as  being  unconstitu- 
tionaL  A  similar  attack  was  made  upon  the  act  several 
years  ago  without  result.  See  State  v.  City,  96  Iowa,  521. 
That  case  practically  settles  this  question.  Some  of  the  ar- 
guments used  in  that  opinion  are  perhaps  questionable,  but 
the  result  is  undoubtedly  correct  The  rule  has  been  reaf- 
firmed in  Newlon  v.  Ind,  Dist.,  109  Iowa,  175.  This  ac- 
'  tion  is  clearly  a  collateral  attack  upon  the  annexation  act, 
and,  as  a  general  rule,  such  attacks  are  impotent  McCain 
V.  City,  174  U.  S.  169  (19  Sup.  Ct  644,  43  L.  Ed.  936) ; 
Speer  v.  Board,  88  Fed.  749  (32  C.  C.  A.  101) ;  Schriber 
V.  Langlade,  66  Wis.  616  (29  N.  W.  Rep.  547,  654); 
Pov^ell  V.  Oreemhurg,  150  Ind.  148  (49  N.  E.  Eep.  955). 
Moreover  the  annexation  act  and  the  proceedings  there- 
under were  legalized  in  the  year  1894.  See  chapter  12, 
page  28,  Acts  25th  General  Assembly.     This  legalizing  act 
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is  not  challenged,  and  it  settles  the  question  as  to  the  valid- 
ity of  the  annexation  proceedings. 

IV.     Coining  now  to   the   main   contention,  that  the 
improvement  was  not  made  in  accord  with  the  terms  of  the 
contract,  we  find  that  there  was  noncompliance  therewith  in 
1-  ^ov"ment'     ^any  particulars,  to  some  of  which  we  shall 
J^?°^Us.  presently   refer.     But  defendants  insist  that, 
jSnctiou,"*'       as  tiie  work  was  accepted  by  the  board  of  pub- 
lic works,  this  acceptance  is  conclusive,  in  the  absence  of 
fraud  or  bad  faith.     Section  870  of  the  Code,  in  force  when 
the  acceptance  was  made,  provides,  in  substance,  that  the 
board  of  public  works*"  shall  accept  any  work  done  or  im- 
provement made   when  completed   according  to   contract" 
On  the  one  hand  it  is  insisted  that  acceptance  by  this  board 
is  prima  facie  only  of  the  completion  of  the  work  accord- 
ing to  the  terms  of  the  contract,  and  that,  if  there  have  been 
any  substantial  departures  from  the  terms  thereof,  the  ac- 
ceptance is  not  binding  upon  the  property  owners,  while  on 
the  other  it  is  contended  that  acceptance  is  binding  and 
conclusive  in  ^e  absence  of  fraud  or  mistake.     There  is  a 
very  decided  conflict  in  the  authorities  on  this  proposition. 
See  Elliott  on  Eoads  &  Streets  (2d  Ed.),  section  586,  and 
cases  cited.     Without  deciding  this  question,  we  have  held 
that  there  may  be  a  legal  as  well  as  an  actual  fraud.     See 
Mason  v.  City,  108  Iowa,  658,  following  Cwrthan  v.  Lang, 
69  Iowa,  384.     As  said  in  the  Carthan  Case,  while  there 
may  not  be  evidence  of  actual   fraud,  yet,  through  inat- 
tention, neglect  of  duty,  or  otherwise,  the  person  or  body 
authorized  to  accept  may  be  guilty  of  such  conduct  as  to 
amouijt  to  legal  fraud.     Of  course,  a  mere  error  of  judg- 
ment, unless  very  gross,  will  not  amount  to  a  fraud.     But 
acceptance   where   there   have  been   substantial   departures 
from  the  terms  and  requirements  of  the  contract  may  well 
be  regarded  as  fraudulent.     The  rule  which  seems  to  be 
acceptable    to    appellees,    which    they    quote    from    Judge 
Coole/s  work  on  Taxation,  is  as  follows :     "  In  general,  no 
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defense  to  an  assessment,  that  the  contract  for  work  has  not 
been  peltformed  according  to  its  terms,  is  allowed,  but  this 
doctrine  must  be  confined  within  the  proper  limits.  It  can- 
not be  extended  to  cover  a  case  in  which  the  authorities, 
after  contracting  for  one  thing,  have  seen  fit  to  accept  some- 
thing different  in  its  place,  for,  if  this  might  be  done,  the 
statutory  restraint  upon  the  action  of  local  authorities  in 
these  cases  would  be  of  no  more  force  than  they  would  see 
fit  to  allow." 

This  rule  seems  to  us  to  be  the  correct  one,  especially  in 
view  of  the  statutoiy  provision  we  have  quoted.  Whilst 
this  statute  provides  that  the  board  shall  accept  the  work 
when  completed  in  accord  with  the  terms  of  the  contract, 
something  must,  of  course,  be  left  to  the  judgment  of  the 
board  authorized  to  accept ;  else  there  is  no  purpose  in  hav- 
ing an  acceptance  at  all.  But  the  acceptance  must  be  in 
good  faith,  and  there  must  be  a  substantial  compliance  with 
the  terms  of  the  contract  Literal  compliance  is  not,  of 
course,  required,  for  something  must  be  left  to  the  judg- 
ment of  the  board.  Much  depends  upon  whether  or  not 
the  improvement,  as  made,  is  such  as  to  answer  the  in- 
tended purposes  —  as  to  whether  or  not  the  work,  as  done, 
will  affect  the  usefulness  of  the  improvement  —  and  upon 
an  answer  to  the  question  as  to  whether  the  departure  has 
been  to  the  prejudice  of  the  property  owner.  If  there  have 
been  such  substantial  departures  from  the  authorized  plan 
of  work,  such  an  action  as  this  will  lie,  especially  where, 
as  here,  the  property  owners  object  to  the  work  as  it  is 
being  done.  It  is  conceded  that  there  was  not  full  and 
exact  compliance  with  the  terms  of  the  contract  in  the  pres- 
ent case,  but  there  is  much  dispute  as  to  the  extent  thereof, 
and  as  to  the  results  flowing  therefrom.  Appellants  claim 
that  the  contractor  departed  from  the  terms  of  his  contract 
in  the  following  particulars,  to-wit:  (1)  The  subgrade 
was  not  prepared  as  required;  (2)  the  sand  foundation  was 
not  of  the  depth  required;   (3)  the  brick  were  not  of  the 
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size  required;  and  (4)  improper  construction  of  the  sand 
layers.  Some  other  defects  are  complained  of,  but  the  prin- 
cipal ones  are  those  already  mentioned. 

The  contract  provided  that  the  subgrade  should  be 
thoroughly  and  repeatedly  rolled  with  a  roller  having  not 
less  than  250  pounds  weight  per  inch  face  of  roller,  and 
that  all  depressions  which  should  then  appear  should  be 
filled  with  sand  or  gravel  as  directed,  and  at  places  where 
excavations  had  been  made  for  sewer,  water,  and  steam 
pipes,  the  earth  should  be  thoroughly  and  compactly 
rammed,  and  the  inequalities  filled  with  sand  and  rolled 
until  the  whole  surface  was  uniform:  It  also  provided 
that  there  should  be  a  bottom  course  of  sand  four  inches 
deep  over  the  entire  roadbed;  the  foundation  to  be  wetted 
and  rammed  to  the  satisfaction  of  the  city  engineer  or 
board  of  public  works.  Upon  this  course  there  was  to  be 
one  inch  of  good,  clean  river  sand,  brought  to  a  proper 
curvature.  Upon  this  sand  course  a  course  of  bricks  was 
to  be  laid  flatwise ;  the  same  to  be  rolled  to  settle  them  into 
position.  Upon  this  course  of  bricks  was  to  be  spread  a 
layer  of  dry,  clean  river  sand,  sufficient  to  fill  all  joints,  and 
to  cover  the  brick  course  to  the  depth  of  one  inch ;  and  upon 
this  foundation  was  to  be  placed  one  course  of  standard- 
sized  paving  bricks,  set  on  edge  and  close  together,  break- 
ing joints,  etc.  These  bricks  were  to  be  8^/4  by  4  by  2^4 
inches  in  size,  hard-burned,  for  both  top  and  bottom  courses, 
according  to  samples  submitted  by  the  contractor.  After 
the  top  course  was  laid,  it  was  to  be  swept  clean,  and  the 
joints  were  to  be  filled  either  with  asphalt  or  concrete 
preparations. 

Appellants  say  that  none  of  these  requirements  were 

complied  with,  while  appellees  admit  that  the  roller  was 

not  of  the  required  weight,  and  that  the  bricks  used  were 

not  of  full  size ;  that  is  .to  say,  instead  of  their  being  full 

4  inches  in  width,  they  ran  from  3%  to  4  inches,  depending 

upon  the  amount  of  shrinkage  resulting  from  the  burning 
Vol.  128  Ta.— 22 
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thereof.  The  facts  are  that  this  contract  was  not  complied 
with  in  the  following  particulars:  The  sand  founda- 
tion, instead  of  being  made  of  two  layers,  one  of  4  inches, 
and  the  other  of  1,  was  of  but  one  layer,  sometimes  less 
than  4  inches  in  depth,  and  rarely  more  than  that  The 
first  layer  was  not  wetted,  and  there  was  no  ramming  thereof. 
The  subgrade  was  not  rolled  as  required  by  the  contract, 
but  with  a  roller  less  than  half  the  weight  called  for  by 
the  contract.  The  depressions  which  appeared  after  the 
rolling  were  not  filled  with  sand  or  gravel  and  thoroughly 
and  compactly  rammed  and  rolled.  The  sand  used  in  the 
first  layer  was  all  ordinary  river  sand,  and  clean  river  sand 
was  not  used  for  the  top  course.  The  sand  used  upon  the 
first  course  of  brick  was  not  dry,  clean  river  sand  one  inch 
thick,  and  suflScient  to  fill  all  joints^  but  was  ordinary,  wet 
river  sand,  which  did  not  fill  the  interstices  and  leave  the 
required  thickness, '  and  clean  river  sand  was  not  used  for 
the  top  course.  Indeed,  it  was  full  of  gravel,  pebbles,  and 
more  or  less  loam,  and  was  either  wet  or  had  been  frozen 
in  places,  so  that  it  would  not  fill  the  joints  until  it  became 
dry;  and,  as  a  result  thereof,  there  was  not  enough  to  fill 
them  and  cover  the  bricks  to  the  depth  of  one  inch.  The 
bricks  were,  as  we  have  said,  undersize;  the  majority  of 
them  being  one-quarter  of  an  inch  less  in  width  than  the 
contract  called  for.  Each  and  all  of  these  departures  re- 
sulted in  a  saving  to  the  contractor,  and  undoubtedly  affected 
the  lasting  qualities  of  the  pavement 

There  is  a  serious  dispute  as  to  the  condition  of  the 
improvement  when  this  case  was  tried,  some  four  years 
after  the  work  was  done,  but  that  the  departures  —  especially 
from  that  part  of  the  contract  relating  to  the  foundation 
— ^must  have  seriously  affected  the  lasting  qualities  of  the 
pavement,  seems  clear.  All  the  witnesses  agree  that  at  the 
time  of  the  trial  in  the  district  court  there  were  depressions 
and  uneven  places  in  the  pavement,  but  they  disagree  as  to 
the  causes  thereof.     The  evidence  shows   that  various   of 
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the  property  owners  made  complaints  to  the  city  council 
and  to  other  officers  of  the  city  regarding  the  character  of 
the  work,  and  of  the  failure  of  the  contractor  to  perform; 
but  they  paid  no  attention  to  these  protests,  and  did  noth- 
ing save  to  invite  a  lawsuit  The  contractor  was  also  noti- 
fied by  them  of  some  of  these  departures,  but  failed  to 
remedy  the  same.  When  complaint  was  made  to  members 
of  the  board  of  public  works  that  the  contractor  was  not 
complying  with  his  contract,  the  response  was  that  they 
were  doing  the  work  as  they  pleased,  and  that,  if  the  abutting 
property  owners  did  not  like  it,  they  could  go  to  the  courts 
and  get  satisfaction.  Written  notices  were  also  served  upon 
the  city,  the  contractor,  and  others  regarding  the  departures 
from  the  contract,  but  these  were  also  disregarded.  All  of 
these  things  tend  to  show  such  a  disregard  of  official  duty 
and  of  the  rights  of  the  abutting  property  owners  as  to 
evince  fraud  both  on  the  part  of  the  contractor  and  of  the 
city  officials.  All  of  the  departures  were  to  the  material 
advantage  of  the  contractor,  in  that  they  lessened  the  cost 
of  the  work.  They  were,  presumptively,  at  least,  of  equal 
disadvantage  to  the  abutting  property  owners,  for  we  must 
assume  that  the  various  provisions  of  the  contract  referred 
to  were  for  the  ultimate  benefit  of  the  property  owner.  The 
acceptance  of  the  work  was  not  a  mere  error  of  judgment 
on  the  part  of  the  board  of  public  works,  but  an  arbitrary 
attempt  at  exercise  of  power  without  reference  to  the  rights 
of  those  vitally  interested.  No  one  contends  that  the  work 
was  done  according  to  the  terms  of  the  contract,  but  de- 
fendants say  that,  as  the  results  were  just  as  good,  plaintiffs 
may  not  complain.  This  surely  cannot  be  the  law  in  this 
State.  The  statute  gave  the  board  power  to  accept  when 
"the  work  is  completed  according  to  the  terms  of  the  con- 
tract," and  not  otherwise.  This  clearly  recognizes  a  limi- 
tation upon  the  power  of  the  board.  They  could  not 
arbitrarily  and  obstinately  refuse  to  exact  performance,  and 
in  the  end,  say  that  the  work  was  just  as  good  as  if  they 
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had  insisted  upon  compliance  with  the  specifications.  If 
they  had  this  power,  they  might  materially  prejudice  abut- 
ting property  owners,  to  the  great  advantage  of  the  con- 
tractor. No  such  opportunity  should  be  left  open  for  fraud 
and  corruption. 

Our  conclusions  find  support  in  the  following  among 
other  cases:  Bond  v.  Newark,  19  X.  J.  Eq.  376;  Schumm 
V.  Seywour,  24  N.  J.  Eq.  149;  Lake  v.  Tinistees,  4  Denio, 
523;  Pepper  v.  Phila.,  114  Pa.  96  (6  Atl.  Eep.  899). 

While,  as  we  have  already  said,  there  is  a  conflict  in 
authority  upon  the  legal  effect  of  an  acceptance  of  the  work 
by  city  officials,  most  of  the  cases  relied  upon  by  appellees 
were  decided  under  statutes  quite  different  from  our  own. 
Statutes  there  construed  gave  unrestricted  power  to  the 
accepting  body.  That  the  abutting  property  owners  had 
the  right  of  appeal  was  given  great  significance  in  some  of 
these  cases  —  particularly  in  those  from  Illinois.  In  Mich- 
igan there  is  a  statute  which  makes  an  acceptance  by  the 
city  council  final  and  conclusive.  There  is  now  a  remedy 
by  appeal  in  this  State,  but  the  statute  giving  it  was  not  in 
force  when  this  proceeding  was  instituted. 

We  have  no  occasion  to  consider  the  question  as  to 
whether  recovery  may  be  had  as  upon  quantum  meruit,  for 
that  is  not  in  the  case  as  presented  by  the  pleadings. 

We  are  of  opinion  that  the  trial  court  was  in  error 
in  dismissing  the  petition,  and  the  judgment  is  therefore 
reversed. 


A.  F.  Gboeltz,  Appellant,  v.  Eli  Cole,  Jr,,  Aylmeb 
Cole,  and  The  Germania  Land  and  Investment 
Co.,  Appellees. 

Pledges:    foreclosure:    notice.    One    in   possession   of   corporate 

1     stock  as  a  pledge  to  secure  the  payment  of  money  borrowed 

by  him  to  meet  assessments  thereon,  cannot  cut  off  the  own- 
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«r's  rights  therein  by  a  simple  notice  to  him  that  if  he  fails 
to  pay  the  same  within  a  specified  time  the  pledgee  will  do 
so  and  claim  the  stock  as  his  own. 

Corporate  stock:    proof  op  ownership.    On  an  issue  of  the  owner- 

2  ship  of  corporate  stock,  where  both  parties  claim  title  through 
a  receiver's  sale,  it  is  unnecessary  for  plaintiff  to  prove  the 
receivership,  as  the  same  is  a  collateral  inquiry. 

Receiver's    sale:    purchase    by    receiver.    Although    the    indirect 

3  purchase  of  property  by  a  receiver  at  his  own  sale  is  irregular 
and  voidable,  it  is  not  necessarily  void,  nor  is  it  subject  to 
collateral  attack.  « 

EstoppeL    In    an    action    to    recover    the   proceeds    of   corporate 

4  stock  pledged  to  defendant,  plaintiff's  conduct  in  failing  to 
prosecute  his  claim  is  held  insufficient  to  estop  him  from  claim- 
ing title  to  the  stock. 

Appeal  from  Jackson  District  Court. —  Hon.  A.  J.  House, 

Judge. 

Wednesday,  June  14,  1905. 

Suit  in  equity  to  recover  the  proceeds  of  certain  cor- 
porate shares  of  stock  received  by  the  defendants  Cole  and 
Cole  from  the  assets  of  the  Glermania  Land  &  Investment 
Company.  Defendants  denied  plaintiff's  ownership  of  the 
stock,  and  pleaded  other  defenses,  to  some  of  v^^hich  we  shall 
have  occasion  to  refer  during  the  course  of  the  opinion.  The 
trial  court  dismissed  the  petition,  and  plaintiff  appeals. — 
Reversed. 

Jamdsan  &  Smythe  and  Thomas  &  Thomas,  for  ap- 
pellant 

0.  L.  Johnson  and  Cole  &  Cole,  for  appellees. 

Deemer,  J. —  The  firm  of  Bertelsen  &  Groeltz,  of 
which  plaintiff  Vas  a  member,  purchased  of  defendant  Eli 
Cole  fifty  shares  of  stock  in  the  Gtermania  Land  &  Invest- 
ment Company,  agreeing  to  pay  something  like  $1,500  there- 
for.   As  part  of  the  purchase  price  they  gave  Cole  a  note  for 
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$381^  and  it  was  agreed  that  the  stock  should  stand  in  the 
name  of  Cole  upon  the  books  of  the  company,  and  that  he 
should  retain  possession  of  the  certificates  as  collateral 
security  for  the  note.  The  stock  was  not  paid  up,  but  was 
subject  to  calls  and  assessments,  which  it  was  agreed  Cole 
should  pay,  and  hold  the  stock  as  security  therefor.  Plaintiff 
and  his  partner,  Bertelsen,  had  some  diflSculty,  and  an  action 
was  brought,  which  resulted  in  the  appointment  of  plaintiff 
as  receiver  for  the  firm.  Plaintiff,  before  his  appointment 
as  receiver,  had  paid  all  claims  which  defendant  Cole  had 
against  the  firm,  either  for  the  purchase  price  or  for  ad- 
vancements made  upon  the  stock.  These  payments  were 
completed  some  time  in  February  of  the  year  1895,  and 
plaintiff  requested  the  defendant  Eli  Cole  to  hold  the  stock 
in  his  own  name,  as  he  did  not  wish  his  partner  to  know 
that  the  obligations  of  the  firm  on  account  thereof  had  been 
extinguished.  Thereafter  defendant  Cole  made  an  assign- 
ment of  the  stock  to  plaintiff  as  receiver,  and  the  evidence 
shows  that  the  receiver  on  or  about  April  22,  1895,  made  an 
assignment  of  the  stock  to  the  defendant  Cole.  Cole  there- 
upon, without  any  consideration,  and  at  plaintiff's  request, 
made  an  assignment  of  the  stock  to  one  W.  H.  Groeltz.  Cole 
did  not  know  of  the  assignment  of  the  stock  to  him  by  the 
receiver  at  the  time  it  was  made,  and  the  consideration 
therefor  was  in  fact  paid  by  plaintiff,  who  was  the  pur- 
chaser at  the  receiver's  sale,  he  being  also  the  receiver. 
Bertelsen  consented  to  Groeltz's  bidding  for  and  buying  the 
stock,  and  is  not^  so  far  as  shown,  making  any  complaint 
thereof.  The  debts  of  the  firm  have  all  been  paid,  although 
the  receiver,  so  far  as  this  record  discloses,  has  not  yet  been 
discharged.  After  these  transactions,  defendant  Eli  Cole 
continued  to  pay  calls  and  assessments  upon  the  stock  as  they 
were  levied  from  time  to  time,  for  which  he' was  reimbursed 
by  Groeltz.  In  the  year  1898  Eli  Cole  enlisted  in  tjie 
Spanish-American  War,  and  left  the  state  in  consequence 
thereof.    In  September  of  that  year  an  assessment  of  $2,900 
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was  levied  upon  the  stock  to  pay  some  incumbrances  upon 
land  owned  by  the  corporation,  and  defendant  Aylmer  Cole, 
a  brother  of  Eli,  who  had  charge  of  Eli's  business  during 
his  absence,  notified  plaintiff  thereof.  Thereupon  plaintiff 
attempted  to  dispose  of  the  stock,  but  was  unable  to  do  so* 
He  then  informed  defendant  Aylmer  Cole  that  he  had  an  ar- 
rangement with  Eli  whereby  he,  Eli,  was  to  pay  the  assess- 
•  ments  and  hold  the  stock  as  security  until  plaintiff  was  able 
to  reimburse  him  therefor,  and  thereby  induced  Aylmer  to 
borrow  the  money  with  which  to  pay  the  large  assessment. 
Eli  Cole  returned  late  in  the  year  1898,  and,  being  told  of 
the  situation,  repudiated  the  whole  matter,  and  denied  that 
he  had  arranged  with  plaintiff  to  furnish  him  any  more 
money.  The  Coles  thereupon  endeavored  to  induce  plaintiff 
to  pay  the  note  which  had  been  given  for  the  $2,900,  and 
told  him  frequently  that  if  he  failed  to  pay  within  a  certain 
time  they  should  consider  that  he  had  abandoned  the  stock. 
Plaintiff  did  not  meet  these  demands,  but  insisted  that  Eli 
Cole  was  to  take  care  of  these  assessments,  holding  the  stock 
as  security,  and  that  plaintiff  would  reimburse  him  as  he 
could.  This,  as  we  have  said,  was  in  the  year  1898.  In 
1900  plaintiff  went  to  South  Dakota,  where  the  larger  part 
of  the  property  belonging  to  the  corporation  was  located,  to 
look  over  the  land  owned  by  it,  and  to  make  an  effort  to 
raise  the  money  with  which  to  pay  the  a&sessment.  He 
again  went  there  in  1901  to  attend  a  meeting  called  for  the 
purpose  of  winding  up  the  corporation,  and  at  that  time  he 
claimed  to  own  the  stock  now  in  controversy.  He  paid  some 
assessments  levied  after  the  receiver's  sale,  but  has  not  re- 
funded the  $2,900.  The  business  of  the  corporation  was 
finally  closed  up,  and,  as  a  result  thereof,  defendants  Cole 
and  Cole  received  $3,700  worth  of  real  estate,  $2,007.50  in 
cash,  and  dividends  amounting  to  $125.  In  many  letters 
written  by  each  of  the  defendants  it  appears  that  even  after 
the  receiver's  sale  they  recognized  plaintiff  as  their  debtor 
to  the  amount  of  the  assessments  paid,  and  that  they  held  the 
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stock  as  security;  but  as  plaintiff  failed  to  reimburse  them 
for  their  expenditures,  they  undertook,  in  November  of  the 
year  1898,  to  foreclose  and  forfeit  plaintiff's  rights  by  a 
notice  that,  if  he  did  not  pay  the  note  given  by  them  with 
which  to  secure  the  money  to  pay  the  assessment^  they  would 
do  so  and  claim  the  stock  as  their  own.  In  1902  plaintiff 
made  inquiry  of  defendants  as  to  the  condition  of  the  cor- 
poration, and  as  to  what  disposition  had  been  made  of  its 
assets,  but  was  unab!v>  to  secure  a  reply.  This  suit  was 
commenced  in  the  year  1903. 

There  is  no  doubt  whatever  that  defendant  Eli  Cole 
held  the  stock  in  pledge  down  to  the  time  of  the  receiver's 
sale,  and  little  question,  in  view  of  the  correspondence  be- 
tween the  parties,  that  they  held  the  same  after 

^'  dosu?cf  notice]  ^®  ^^^^>  ^^^  ^  *™®  ^^  Icast,  in  the  sam^  way. 
Aylmer  Cole  never  purchased  the  stock,  and  it 
has  never  stood  in  his  name.  The  only  connection  he  had 
with  it  occurred  when  his  brother,  Eli,  was  away  from  home 
in  the  army,  and  he  then  advanced  the  money  to  pay  the 
assessment,  believing  that  there  was  an  arrangement  between 
his  brother,  Eli,  and  plaintiff  that  he  should  do  so  and  hold 
the  stock  aa  security.  Even  though  it  be  found  that  there 
was  no  such  arrangement  and  that  the  advancement  was 
secured  by  fraud,  this  would  not  of  itself  transfer  the  title 
to  the  stock  to  the  defendant  Aylmer  Cole.  He  never  under-  . 
stood  that  he  was  purchasing  it  His  notion,  erroneous 
though  it  may  be,  was  that  he  was  to  hold  it  as  security  for 
the  money  advanced  to  pay  the  assessment,  just  as  his  brother 
would  have  done  had  he  been  here.  With  such  an  under- 
standing he  attempted  to  cut  off  plaintiff's  rights  simply  by 
fi  notice  to  pay  within  a  certain  time.  As  a  pledgee,  this  he 
could  not  do.  Robinson  v.  Hurley,  11  Iowa,  410;  Croft  v. 
Colfax  Co.,  113  Iowa,  455;  Loetscher  v.  Dillon,  119  Iowa, 
202. 

Defendants'  counsel  do  not  challenge  this  rule,  but  they 
contend  that  plaintiff  is  not  entitled  to  recover:    First,  be- 
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cause  ^he  has  not  established  his  ownership  of  the  stock  by 
2  coBPotATE  competent  evidence;  second,  because  he  has 
"r^owncrship.  acquicsced  in  defendants'  claim,  and  been 
guilty  of  such  laches  r.3  prevent  a  recovery. 
There  is  no  doubt  that  the  partnership  of  which  plaintiff 
was  a  member  at  one  time  owned  the  stock,  and  that  it  was 
h6ld  by  the  defendants  in  pledge,  or  as  collateral  security 
for  the  purchase  price  and  for  advancements  to  be  made. 
It  is  also  clear  that  the  firm  paid  all  of  these  charges,  and 
that  the  defendant  Eli  Cole  made  an  assignment  of  the  stock 
to  plaintiff  as  receiver  of  that  firm.  As  such  receiver,  he 
undertook  to  make  an  assignment  thereof  to  the  defendants 
or  one  of  them.  Without  such  an  assignment  defendants 
have  no  claim  upon  or  title  to  the  prqperty,  as  they  admit 
the  assignment  of  the  certificate  to  the  receiver. 

Plaintiff  claims  that  the  assignment  back  to  defendant 
Ell  Cole  was  for  his,  plaintiff's,  benefit,  and  that  Eli  Cole 
was  not  the  real  purchaser ;  and  defendants  admit  that  they 
paid  nothing  for  the  assignment  from  the  receiver,  and  knew 
nothing  of  it  at  the  time  it  was  made.  They  also  admit  an 
assignment  in  virtue  of  their  title  from  the  receiver  to  W.  H. 
Groeltz,  plaintiff's  brother.  As  each  party  is  claiming  under 
and  through  a  receiver's  sale,  and  as  defendants  admit  that 
they  assigned  the  stock  at  one  time  to  plaintiff  as  a  receiver, 

•  and  that  they  received  title  back  again  from  him,  they,  de- 
fendants, are  not  in  position  to  question  plaintiff's  receiver- 
ship, or  to  demand  that  he  introduce  record  evidence  of  the 
receivership  proceedings,  or  of  the  receiver's  doings  there- 
under.    Each  party  admits  that  there  was  a  receiver's  sale, 

Wt  plaintiff  insists  that  he  was  the  real  purchaser  thereat, 
a\thou^  title  was  taken  in  the  name  of  one  of  the  de- 
fendants; while  defendants  admit  that  they  assigned  the 
stock  to  plaintiff  as  receiver,  who  thereafter  reassigned  the 
same  to  them.  As  both  claim  under  the  same  title,  there 
was  no  need  of  making  further  proof  of  the  receivership. 
The  question  here  is  not  from  whom  did  defendants  acquire 
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title,  for  they  admit  that  they  got  it  through  a  receiver; 
but  how  do  they  hold  .the  stock?  The  matter  of  the  ap- 
pointment of  a  receiver,  in  so  far  as  this  matter  is  con- 
cerned, is  a  wholly  collateral  inquiry. 

But  defendants  say  that,  as  plaiatiff  claims  to  have 
purchased  at  his  own  sale,  he  being  a  receiver,  the  trans- 
action was  void,  and  he  can  take  nothing  thereunder.  Such 
8.  Rbceiver»8       sales  are  undoubtedly  irregular  and  voidable 

sale:  purchase  ^  .    , 

by  receiver,  at  the  option  of  the  Original  owners  of  the 
property,  and  perhaps  as  to  creditors.  But  they  are  not 
void,  and  cannot  be  collaterally  attacked.  Carr  v.  Houser, 
46  Ga.  477;  Yetzer  v.  Applegate,  85  Iowa,  121.  Actual 
fraud  is  not  pleaded,  nor  is  anything  made  of  the  fact  that 
plaintiff  was  attempting  through  these  various  transactions 
to  defraud  his  partner,  and  that  the  law  should  leave  him 
without  a  remedy. 

II.     Next,   it  is  argued  that  plaintiff  was  guilty  of 

such  acquiescence  in  defendant's  assertion  of  right  in  and 

to  the  stock,  and  of  such  laches  in  asserting  his  claim  that 

he  should  not  be  heard  to   complain.     Such 

4.  Estoppel.  .  t    i  . 

acquiescence  as  is  here  relied  upon  is  a  species 
of  estoppel,  and  is  generally  based  upon  the  fact  that  one 
party  alters  his  position  by  reason  of  the  silence  of  the 
other.  In  this  case  defendants  did  nothing  they  would  not 
have  done  had  plaintiff  proceeded  in  a  different  manner 
from  what  he  did,  and  plaintiff  is  not  estopped  from  claim- 
ing title  to  the  stock.  Joseph  v.  Davenport,  116  Iowa,  268. 
He  was  not  so  dilatory  in  asserting  his  claim  that  he  should 
be  barred  of  recovery.     Loetscher  v.  Dillon,  supra. 

The  record  convinces  us  that  defendants  are  relying 
upon  mere  technicalities  to  defeat  the  plaintiff  out  of  his 
claim.  He,  plaintiff,  has  invested  in  these  shares,  provided 
he  paid  to  himself  as  receiver  the  amount  he  claims,  nearly 
$4,300,  and  he  has  had  nothing  out  of  them.  Defendants 
have  received  the  entire  proceeds  thereof,  and  have  invested 
therein    something   like   $3,233.33,    not   counting   interest. 
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They  received  in  cash  and  lands  a  total  of  $6,482.50. 
They  should  also  be  allowed  interest  on  the  advancements 
made  by  them.  It  is  agreed  that  they  shall  have  $250  as 
trustees'  fees.  For  the  balance  in  their  hands,  amounting 
to  $2,400,  plaintiff  should  have  judgment  This  he  may 
have  in  this  court  or  in  the  trial  court,  at  his  election  filed 
within  the  proper  time.  The  case  must  be,  and  it  is, 
reversed. 


Johanna  Lundvick  and  Marie  Lundvick  v.  National 
Union  Fibb  Insubancb  Company  of  Pittsbubg,  Pa., 
Appellant. 

Evidence:    waiver  of  objection.    Error  in  admitting  incompetent 

1  testimony  on  the  statement  of  counsel  that  its  relevancy  will 
be  made  to  appear  later,  is  waived  by  a  failure  of  the  ob- 
jecting party  to  move  to  strike  it  out 

Evidence  of  value:    competency.    Where,  a  witness  was  shown  to 

2  have  assisted  in  invoicing  a  stock  of  goods  shortly  previous 
to  its  destruction  by  fire,  to  have  handled  and  known  its  value 
at  that  time,  and  to  be  engaged  in  the  sale  of  similar  goods, 
her  competency  on  the  question  of  value  was  established. 

Appeal:    denial  op  additional  abstract.    Where  there  is  a  denial 

3  by  the  appellant  of  the  appellee's  additional  abstract,  which 
relates  to  the  evidence,  the  transcript  of  the  evidence  should 
not  only  be  certified,  but^the  denial  abstract  or  printed  argu- 
ment should  point  out  the  specific  pages  of  the  transcript 
relied  on  to  sustain  the  denial. 

Appeal  from  Webster  District  Court. —  Hon.  J.  H.  Rich- 
ard, Judge. 

Wednesday,  June  14,   1905. 

Suit  to  recover  on  a  fire  insurance  policy.  Trial  to 
a  jury,  and  verdict  and  judgment  for  the  plaintiffs.  The 
defendant  appeals.  —  Reversed. 

Wright  &  Nugent,  for  appellant- 
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Healy  Bros.  &  Kelleher,  for  appellees. 

Sherwin,  C.  J. —  The  policy  in  suit  covered  a  stock 
of  millinery  goods,  and  the  loss  for  which  recovery  was 
sought  occurred  on  the  29th  day  of  June,  1902.  A  part 
of  the  stock  destroyed  by  the  fire  was  formerly  owned  by 
C.  V.  Lundvick,  and  was  so  owned  by  him  when  he  be- 
came a  voluntary  bankrupt  in  February,  1901.  He  was 
a  witness  for  the  plaintiffs,  and  was  asked  on  his  direct 
examination  what  these  goods  were  invoiced  at,  at  the  time 
he  filed  his  petition  in  bankruptcy.  Proper  objection  was 
made  to  the  question,  and,  on  the  statement  of  the  plaintiffs 
counsel  that  he  would  "  connect  this  later  on,"  the  witness 
was  permitted  to  answer.  The  question  was  incompetent 
for  any  purpose,  so  far  as  the  record  discloses,  and  it  was  er- 
ror to  admit  the  answer.  The  appellee  contends,  however, 
that  the  ruling  was  waived  by  not  moving  to  strike  the  an- 
swer after  it  became  apparent  that  it  would  not  be  made 
competent  by  further  testimony.  The  testimony  was  not 
made  competent,  as  we  have  seen;  but,  whatever  the  true 
rule  in  such  cases  should  be,  as  a  matter  of  common  fair- 
ness to  the  objecting  party,  we  have  established  the  rule 
that  the  error  is  waived  if  no  motion  be  made  to  strike  the 
testimony.  Rutledge  v.  Evans,  11  Iowa,  287;  Crmaer  v. 
Burlington;  42  Iowa,  315. 

Exhibit  B  was  a  book  containing  an  invoice  of  the 

plaintiffs'  millinery  stock,  made  only  a  short  time  before 

the  fire,  and  we  think  that  a  sufficient  foundation  was  laid 

for  its  introduction   in  evidence,   and   that   it 

1.  Evidence:  in..       ^ 

waiver  of        "vvas  Competent,  under  the  holding  m  Casey  v. 
Ballou  Banking  Co.,  98  Iowa,  107.     The  foot- 
ings of  the  columns  were  not  verified,  but  it  does  not  appear 
that  the  book  was  offered  for  the  purpose  of  showing  the 
entire  value  of  the  stock. 

Belle  Gabriel  was  a  witness  for  the  appellant  She 
had  been  a  saleswoman  for  several  years  in  a  dry  goods 
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store  in  which  millinery  goods  were  handled  and  sold.    She 
was   appointed  one  of  the   appraisers  of  the 
vALui:  com-     bankrupt  stock   in  question,   and  did   in  fact 
examine  it  and  help  appraise  and  invoice  it. 
She  testified  that  she  was  familiar  with  millinery  goods, 
and,  while  she  did  not  sell  such  goods  in  the  store  where 
she  worked,   that  she  handled  them  to  some  extent,   and 
knew  their  cost  and  value.     She  also  testified  that  she  knew 
the  value  of  the  goods  in  question  at  the  time  that  she  in- 
voiced them,  but  this  value  she  was  not  permitted  to  state. 
There  was  error  in  rejecting  her  testimony  on  this  ques- 
tion.    She  had  shown  herself  competent  to  testify  to  the 
value  of  the  stock,  and  the  weight  to  be  given  to  her  testi- 
mony was  for  the  jury,  and  not  for  the  court     Graves  v. 
Insurance  Co.,  82  Lowa,  637 ;  Latham  v.  Shipley,  86  Iowa, 
545;  Winklemans  v.  Des  Moines  N.  W.  R.  Co.,  62  Iowa,  11. 
The  other  errors  argued  by  the  appellant  are  not  likely 
to  arise  on  a  retrial  of  the  case,  and  we  need  not  more  spe- 
cifically refer  to  them.    We  also  refrain  from  a 

1.  Appeal:  denial   ,.  .  ^      ,  .    .  ,  ,  .. 

of  additional    discussiou  of  the  claim  that  the  verdict  was 

abstract 

the  result  of  passion  and  prejudice.     For  the 
errors  indicated,  the  judgment  must  be  reversed. 

A  motion  to  strike  the  appellees'  amendment  to  the 
appellant's  abstract  was  submitted  with  the  case,  and  is 
overruled.  Section  31  of  the  statutes  and  rules  regulating 
practice  in  this  court  provides  that  a  denial  by  appellant  of 
an  additional  abstract  by  the  appellee  shall  be  disregarded, 
unless  sustained  by  a  certification  of  the  record.  And  where 
the  difference  between  the  parties  relates  to  the  evidence, 
the  rule  means  that  the  transcript  thereof  shall  be  certified, 
and  it  was  in  fact  certified  in  this  case.  But  the  denial 
does  not  specify  the  pages  of  the  transcript  to  which  we 
may  turn  for  its  verification,  or  offer  any  other  assistance 
in  solving  the  controversy.  It  is  impossible  for  us  to  ex- 
amine two  or  three  hundred  pages  of  transcript  for  the  pur- 
pose of  determining  what  a  witness  has  testified  to,  when 
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he  has  testified  on  the  subject  in  dispute.  Where  there  is 
a  dispute  making  a  certification  of  the  record  necessary, 
counsel  should,  either  in  the  denial  abstract  or  in  printed 
argument,  point  out  the  specific  pages  of  the  transcript  re- 
lied on  to  sustain  their  denial.  —  Reversed. 


D.   L.  Reid,  Appellee,  v.   C.   B.   McNerney,  Appellant. 


Sale  of  land:    commission:    evidence.    Where  a  broker  with  whom 
iS  property  is  listed   for  exchange   on   stated  terms,  brings  the 

parties  together  and  a  satisfactory  trade  is  effected  through 
the  agent's  instrumentality,  though  on  different  terms,  he  is 
entitled  to  his  commission;  under  the  evidence  the  question 
of  whether  the  exchange  was  effected  by  the  agent  was 
properly  submitted  to  the  jury. 

Appeal  from  Polk  District  Court. —  Hon.  A.  H.  Mo  Vet, 

Judge. 

Wednesday,  June  14,  1905. 

Action  at  law  to  recover  a  commission  for  finding  a 
purchaser  for  defendant's  property.  Trial  to  a  jury.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals.— 
Affirmed. 

McLennan  &  Brennan,  for  appellant. 

J.  L.  Witmer,  for  appellee. 

Deemer,  J. —  Plaintiff  alleges  that  defendant  listed 
with  him  certain  lands  in  Union  county,  Iowa,  to  exchange 
for  two  named  pieces  of  property  in  Des  Moines,  Iowa, 
and  $2,500  in  cash;  that  pursuant  to  his  employment 
plaintiff  brought  the  defendant  and  the  agent  for  the  Des 
Moines  property  together,  and  that  through  his  (plaintiff's) 
efforts  the  exchange  was  consummated.     He   asked  judg- 
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ment  for  the  reasonable  value  of  his  services.  Defendant 
denied  these  allegations,  and  on  the  issues  so  tendered  the 
case  went  to  a  jury  after  the  trial  court  had  overruled  de- 
fendant's motion  for  a  directed  verdict.  For  a  reversal  of 
the  judgment  rendered  on  the  verdict  of  the  jury  defend- 
ant relies  upon  alleged  errors  of  the  trial  court,  which,  so 
far  as  important,  we  shall  now  consider. 

It  is  contended  that  defendant's  motion  for  a  directed 
verdict  should  have  been  sustained,  and  that  the  verdict 
is  without  support  in  the  evidence,  for  that  there  is  not 
sufficient  testimony  to  establish  the  claim  made  in  the  peti- 
tion. Without  setting  forth  the  evidence,  it  is  sufficient  to 
say  that  we  find  enough  to  justify  the  submission  of  the 
case  to  a  jury.  There  was,  it  is  true,  a  decided  conflict  in 
the  testimony,  but  *it  was  for  the  jury  to  determine  the 
facts.  The  instructions  are  complained  of  because  they  did 
not  confine  the  issues  to  the  exact  property  in  Des  Moines 
which  plaintiff  claims  he  was  to  procure  for  the  defendant 
by  exchange.  While  brief,  we  think  the  instructions  do 
cover  this  point  in  such  a  way  that  the  jury  could  not  have 
been  misled  ^nto  trying  a  case  not  made  by  the  pleadings. 
If  we  are  to  believe  the  plaintiff,  defendant  first  listed  his 
land  with  him  without  any  agreement  as  to  what  particular 
property  the  defendant  was  to  receive  in  exchange  therefor. 
In  view  of  this  arrangement  plaintiff  called  defendant's  at- 
tention to  many  pieces  of  property  in  Des  Moines,  but  not 
until  the  two  which  were  finally  accepted  were  pointed  out 
was  there  any  agreement  as  to  specific  property.  When 
these  were  shown,  defendant,  according  to  plaintiff's  story, 
then  made  a  definite  proposition  for  an  exchange,  and 
plaintiff  thereupon  brought  the  agent  for  this  Des  Moines 
property  and  the  defendant  together,  and  they  thereupon 
consummated  an  exchange  which  was  satisfactory  to  the 
defendant.  Plaintiff  was  not  the  agent  for  the  Des  Moines 
property,  and  received  no  compensation  from  the  owner 
thereof  for  his  (plaintiff's)   part  in  the  exchange.     If  he 
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was  the  agent  of  any  one,  it  was  for  the  defendant  A 
definite  proposition  was  made  by  the  defendant  for  the  ex- 
change of  his  property  in  Union  county  for  the  particular 
property  in  Des  Moines;  plaintiff  says  to  the  end  that  he, 
as  agent,  might  submit  the  same  to  the  owner  of  the  Des 
Moines  property,  while  defendant  says  that  it  was  made  to 
plaintiff  as  the  representative  of  the  owner  of  the  Des 
Moines  •property.  There  is  no  doubt  that  the  agent  of 
the  Des  Moines  property  was  introduced  to  the  defendant 
by  the  plaintiff,  and  that  an  exchange  of  properties  was 
made.  Under  such  circumstances  it  was  for  the  jury  to 
say  whether  or  not  the  exchange  was,  in  the  language  of 
the  instructions  given  by  the  trial  court,  "  effected  by  the 
plaintiff."  The  exchange  was  not  in  exact  accord  with  de- 
fendant's proposition ;  that  is  to  say,  defendant  did  not  re- 
ceive $2,500  in  cash  in  addition  to  the  Des  Moines  property. 
He  did  receive,  however,  $1,500  in  cash,  and  in  addition  * 
thereto  he  kept  and  retained  the  rents  and  the  possession 
of  his  Union  county  land  down  until  March,  1904.  The 
exchange  was  agreed  upon  and  finally  consummated  in 
February  or  March  of  the  year  1903,  and  there  is  no  show- 
ing as  to  the  value  of  the  rentals  reserved.  But,  however 
this, may  be,  an  exchange  was  made  which  was  entirely  sat- 
isfactory to  the  defendant  In  such  cases  the  broker,  if 
the  procuring  —  the  efficient  —  cause  of  the  exchange,  is  en- 
titled to  his  commission.  Welch  v.  Young,  79  N.  W.  Rep. 
59;  Grether  v.  McCormicle,  79  Mo.  App.  325;  Henry  v. 
Stewart,  85  111.  App.  170 ;  Hubachek  v.  Hazzard,  83  Minn. 
437  (86  N.  W.  Rep.  426)  ;  Hafner  v.  Herron,  165  111.  242 
(46  K  E.  Rep.  211).  ^ 

No  error  appears,  and  the  judgment  is  affirmed. 
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R  r.  Clabke,  Trustee  of  the  Estate  of  Eunice  T.  Barnett, 
Bankrupt,  Appellant,  v.  E.  Sherman,  Eunice  T. 
Babnett,  and  R,  F.  Clabke,  Trustee  of  the  Estate 
of  John  T.  Barnett,  Bankrupt 

Bankruptcy:  preferences:  investment  of  non-exempt  property  in 
HOMESTEAD.  After  a  husband's  insolvency,  his  wife,  holding  his 
note,  procured  a  third  person  to  pay  a  mortgage  on  the 
family  homestead,  taking  an  assignment  thereof  and  also  an 
assignment  of  the  note  against  the  husband  as  security,  which 
it  was  agreed  should  be  filed  as  a  clain^  against  his  estate. 
Within  four  months  the  wife  became  an  involuntary  bankrupt. 
Held,  that  the  assignee  acquired  the  note  in  good  faith  and 
for  a  present,  fair  consideration  and  was  entitled  to  be  reim- 
bursed out  of  the  husband's  estate  to  the  extent  of  the  amount 
so  advanced  by  him,  but  that  the  transaction  in  excess  of  the 
assignee's  interest  was  in  fraud  of  the  wife's  creditors  and 
her  trustee  in  bankruptcy  was  entitled  to  an  assignment  of 
the  note  and  mortgage  upon  payment  of  the  assignee's  interest. 

Appeal  from  BucJumaai  District  Covrt. —  Hon.  A.  S.  Blaib, 

Judge. 

Wednesday,  June  14,  1905. 

Suit  in  equity  to  recover  personal  property,  alleged 
to  belong  to  the  bankrupt  estate  of  Eunice  T.  Barnett.  Prom 
a  judgment  granting  the  plaintiff  only  a  part  of  the  relief 
asked,  he  appeals. — Modified  and  affirmed. 

Cook  &  Leach,  and  Roy  A.  Cook,  for  appellant. 

E.  E.  Hasner,  for  appellees. 

Sherwtn,  C.  J. —  John  Barnett  and  Eunice  T.  Bar- 
nett are  husband  and  wife.  John  Barnett  was  adjudged  a 
bankrupt  on  the  2d  day  of  September,  1903,  at  which  time 
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Eunice  T.  Bamett  held  his  note  for  $2,000  and  interest, 
aggregating  about  $3,400.  John  Bamett  owned  a  home- 
stead worth  from  $2,000  to  $2,500,  on  which  there  was  a 
mortgage  of  about  $1,000  for  a  part  of  the  purchase  price 
thereof.  Mrs.  Bamett  was  a  surety  on  a  part  of  her  hus- 
band's indebtedness,  and  owned  no  property  beside  the  note 
in  question.  After  her  husband  had  been  adjudged  a  bank- 
rupt, Mrs.  Bamett  became  afraid  that  the  homestead  might 
be  lost  because  of  his  inability  to  pay  the  mortgage  thereon, 
and  for  the  purpose  of  paying  the  mortgage  she  made  an  ar- 
rangement with  the  defendant  E.  Sherman,  whereby  he  paid 
the  then  holder  of  the  mortgage  the  amount  due  thereon,  and 
took  a  written  assignment  of  the  note,  and  also  an  assign- 
ment of  the  mortgage  on  the  homestead.  The  assignment  of 
the  note  recited  that  Mr.  Sherman  had  paid  the  mortgage, 
and  taken  an  assignment  thereof;  that  he  had  also  loaned 
Mrs.  Bamett  $50 ;  and  that  he  was  to  present  said  note  as 
a  claim  against  the  estate  of  John  Bamett,  and  to  receive 
all  dividends  therefrom  on  said  claim,  and  to  apply  them 
on  the  amount  paid  for  the  mortgage,  and  the  $50  loaned 
to  Mrs.  Bamett.  Within  four  months  from  the  date  of 
this  transaction  Mrs.  Bamett  was  adjudged  an  involuntary 
bankmpt,  and  later  this  suit  was  commenced  by  her  trustee 
to  recover  the  dividends  due  and  to  become  due  on  the  note 
assigned  to  the  defendant  Sherman ;  he  alleging  that  the  note 
was  transferred  to  Sherman  with  intent  and  purpose  on  the 
part  of  Mrs.  Bamett  to  hinder,  delay,  and  defraud  her  cred- 
itors, and,  further,  that  the  transfer  was  not  made  for  a 
present,  fair  consideration,  and  that  it  was  in  fraud  of  the 
bankruptcy  laws  of  the  United  States.  The  trial  court  held 
that  the  assignment  was  made  for  the  purpose  of  securing  to 
E.  Sherman  the  sum  of  $50  loaned  to  Mrs.  Bamett,  and  the 
further  sum  of  $1,024.89  advanced  by  him  to  Mrs.  Bamett 
for  the  purpose  of  paying  the  mortgage  on  the  homestead,  and 
that  Mr.  Sherman  was  entitled  to  receive  said  sums  from  the 
trustee  of  the  estate  of  John  Bamett,     The  estate  of  John 
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Bamett  paid  more  dian  the  aggregate  of  these  sums,  and 
the  balance  was  decreed  to  be  the  property  of  the  estate  of 
Eunice  T.  Bamett 

Two  questions  are  presented  for  determination  —  one 
a  question  of  law,  and  the  other  a  question  of  fact.  The  pro- 
vision of  the  bankruptcy  act  under  which  it  is  claimed  that 
the  assignment  or  transfer  of  the  note  was  void  is  section 
67e  (Act  July  1,  1898,  chapter  541,  30  Stat  564  [U.  S. 
Comp.  St  1901,  page  8449]),  which  is  as  follows,  so  far  as 
material  here: 

That  all  conveyances,  transfers,  assignments  or  incum- 
brances of  his  property,  or  any  part  thereof,  made  or  given 
by  a  person  adjudged  a  bankrupt  under  the  provisions  of 
this  act  and  within  four  months  prior  to  the  filing  of  the 
petition,  with  the  intent  and  purpose  on  his  part  to  hinder, 
delay  or  defraud  his  creditors,  or  any  of  them,  shall  be  null 
and  void  as  against  the  creditors  of  such  debtor,  except  as 
to  purchasers  in  good  faith  and  for  a  present  fair  consid- 
eration; and  all  property  of  .the  debtor  conveyed,  transr 
ferred,  assigned  or  incumbered  as  aforesaid  shall,  if  he  be 
adjudged  a  bankrupt,  and  the  same  is  not  exempt  from 
execution  and  liability  for  debts  by  the  law  of  his  domicile, 
be  and  remain  a  part  of  the  assets  and  estate  of  the  bank- 
rupt and  shall  pass  to  his  said  trustee,  whose  duty  it  shall 
be  to  recover  and  reclaim  the  same  by  legal  proceedings  or 
otherwise  for  the  benefit  of  the  creditors.  .  .  For  the 
purpose  of  such  recovery,  any  court  of  bankruptcy  as  here- 
inbefore defined,  and  any  state  court  which  would  have 
had  jurisdiction  if  bankruptcy  had  not  intervened,  shall 
have  concurrent  jurisdiction. 

By  section  6a  of  the  same  act  (30  Stat  548  [IT.  S.  Comp. 
St.  1901,  page  3424]),  it  is  provided  also  that  "  this  act  shall 
not  affect  the  allowance  to  bankrupts  of  the  exemptions  which 
are  prescribed  by  the  State  laws  in  force  at  the  time  of  the 
filing  of  the  petition  in  the  State  wherein  they  have  had  their 
domicile  for  the  six  months  or  the  greater  portion  thereof 
immediately  preceding  the  filing  of  the  petition.'* 

Tihe  appellee  contends  that  the  transaction  with  Mr. 
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Sherman  was  in  effect  the  payment  of  a  mortgage  on  the 
homestead,  and  that  Mrs.  Barnett  might  legally  use  the 
proceeds  of  nonexempt  property  for  the  purpose  of  pro- 
viding a  homestead  for  herself  or  for  the  purpose  of  pro- 
tecting an  already  existing  one.  In  our  view  of  the  case, 
it  is  unnecessary  to  determine  whether  the  transaction  can 
be  treated  as  an  application  of  the  property  before  the 
trustee's  right  thereto  accrued,  for  we  are  of  the  opinion  that 
an  insolvent  debtor  cannot  use  nonexempt  property  for  the 
purchase  of  a  homestead,  nor  can  he  use  such  property  for 
the  payment  of  a  mortgage  given  for  a  part  of  the  purchase 
price  thereof.  Section  2972  of  the  Code  provides  that  the 
homestead  of  every  family,  whether  owned  by  the  husband 
or  wife,  is  exempt  from  judicial  sale,  where  there  is  no 
special  declaration  of  statute rfo  the  contrary;  and  it  is  prob- 
ably true  that  under  this  statute,  and  the  policy  of  the  law 
as  announced  by  this  court,  it  would  make  no  difference 
whether  nonexempt  property  used  for  the  purchase  of  a 
homestead,  or  for  the  payment  of  an  incumbrance  thereon, 
was  the  property  of  the  husband  or  wife,  if  they  were  both 
a  part  of  the  family,  and  it  could  be  used  by  the  owner  for 
such  purpose.  See,  on  this  point,  Adam^  v.  Beetle,  19  Iowa, 
61;  Chase  v.  Abbott,  20  Iowa,  157;  McClure  v.  Bramff,  75 
Iowa,  43;  Sayers  v.  Childers,  112  Iowa,  679.  But  under 
section  2976  of  the  Code  the  homestead  may  be  sold  on  exe- 
cution for  debts  contracted  prior  to  its  acquisition,  if  the 
debtor  has  no  other  property  liable  to  execution ;  and,  with 
this  limitation  on  the  homestead  right,  it  is  manifest  that  an 
insolvent  debtor  cannot  use  nonexempt  assets  for  the  pur- 
chase of  a  homestead,  for  by  so  doing  he  could  defeat  the 
express  provision  of  the  statute  making  the  homestead  liable 
for  antecedent  debts.  The  creditor  who  has  sold  to  the 
bankrupt  debtor,  relying  on  the  statutory  homestead  exemp- 
tion, would  be  grossly  defrauded  if  on  the  eve  of  bankruptcy 
the  debtor  could  convert  his  nonexempt  property  into  a 
homestead  which  the  trustee  could  not  reach.     Wells  &  Co, 
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V.  Anderson^  97  Iowa,  201,  does  not  sustain  the  appellees' 
claim,  because  of  the  difference  in  the  facts;  and  many  of 
the  other  cases  cited  in  support  thereof  were  controlled  by 
constitutional  or  statutory  exemptions  wherein  the  home- 
stead was  exempt  from  all  debts,  no  matter  when  contracted. 
See  First  National  Bank  v.  Glass,  97  Fed.  706  (25  C.  C.  A. 
151);  Jacohy  v.  Distilling  Co.,  41  Minn.  227  (43  K  W. 
52)  ;  O'Donnell  v.  8egar,  25  Mich.  367 ;  North  v.  Sheam,  15 
Tex.  174;  Cipperly  v.  Rhodes,  53  111.  346. 

Section  67e  of  the  bankruptcy  statute  provides  that  the 
assignment  or  transfer  of  property  by  a  bankrupt  within  four 
months  prior  to  the  filing  of  the  petition,  with  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  defraud  his  cred- 
itors, .  .  .  shall  be  null  and  void,  ...  except  as 
to  purchasers  in  good  faith,  and  for  a  present,  fair  considera- 
tion. In  her  effort  to  protect  the  family  homestead,  Mrs. 
Bamett  may  not  have  had  a  specific  intent  to  defraud  her 
creditors,  but,  as  she  had  no  legal  right  to  pledge  or  sell  the 
note  for  that  purpose,  it  amounted  to  a  legal  fraud,  and  did 
in  fact  hinder  and  delay  her  creditors  to  that  extent;  and  for 
the  purposes  of  this  case  it  may  be  conceded  that  the  transfer 
was  void  so.  far  as  her  purpose  and  intent  are  involved.  But 
her  fraudulent  intent  and  purpose,  if  it  existed,  is  of  no  avail 
against  a  purchaser  in  good  faith,  and  for  a  present,  fair  con- 
sideration. It  must  be  borne  in  mind  that  Mr.  Sherman  was 
not  a  creditor  to  whom  a  preference  was  being  given.  He 
took  up  the  homestead  mortgage,  and  in  fact  loaned  Mrs. 
Bamett  the  money  necessary  for  that  purpose.  While  he 
knew  that  John  Bamett  was  a  bankrupt,  he  knew  nothing 
about  the  financial  affairs  of  Mrs.  Bamett,  further  than  that 
she  wanted  to  pay  off  the  homestead  mortgage  from  the  divi- 
dends paid  on  the  note  against  her  husband's  estate ;  and  there 
is  no  evidence  in  the  record  that  he  was  not  acting  in  the  ut- 
most good  faith  all  through  the  transaction.  It  is  tme  that 
he  insisted  that  the  money  so  advanced  by  him  should  be  re- 
paid, and  that  he  held  both  the  note  and  the  mortgage  as 
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security  therefor.  Such  requirement  was  not  unreasonable, 
however,  nor  a  badge  of  fraud  or  bad  faith.  No  one  knew 
the  amount  that  would  be  paid  on  the  note  by  the  John  Bar- 
nett  estate.  The  best  estimate  or  guess  that  could  be  then 
made  was  that  it  might  perhaps  pay  30  per  cent.,  which  sum, 
if  paid  at  that  time,  would  just  about  pay  the  amount  then 
due  on  the  mortgage.  If  the  dividends  were  delayed,  inter- 
est would  accumulate ;  and,  if  the  estate  fell  below  the  esti- 
mate, he  would  be  without  full  security  for  his  loan  or  ad- 
vancement. It  was  therefore  natural  that  he  should  want  the 
mortgage  itself  for  further  security.  It  is  conceded  by  both 
sides  that  the  transaction  amounted  to  a  mortgage^  or  pledge 
of  the  note  as  security  for  the  amount  advanced  by  Mr.  Sher- 
man, and  we  fail  to  see  wherein  there  was  not  a  present,  fair 
consideration,  under  all  the  facts,  even  if  the  transfer  were 
to  be  treated  as  an  absolute  sale.  He  actually  advanced 
nearly  $1,100  on  property  estimated  to  be  worth  less  than 
that  sum,  and  we  think  that  it  was  a  present,  fair  considera- 
tion, within  the  meaning  of  the  bankruptcy  act^  The  plaintiff 
offered  to  reimburse  Mr.  Sherman  upon  the  assignment  to 
him  of  the  mortgage  in  question,  and  now  insists  that  he 
has  the  right  so  to  do,  and  to  have  an  assignment  of  the 
mortgage  by  order  of  this  court  Mr.  Sherman  took  an  as- 
signment of  the  mortgage,  and  it  was  not,  in  fact,  paid  off. 
It  does  not  represent  a  loan  made  on  the  homestead  after 
purchase,  but  a  part  of  the  purchase  price  that  has  never 
been  paid,  and  it  is  still  held  by  Mr.  Sherman  as  secondary 
security  for  his  loan  to  Mrs.  Bamett.  As  we  have  hereto- 
fore said,  she  had  no  legal  right  to  use  nonexempt  property 
for  purchasing  a  homestead ;  and  the  order  of  the  trial  court 
canceling  the  mortgage  permitted  her  to  do  indirectly  that 
which  she  could  not  do  directly,  and  we  think  it  wrong  for 
that  reason.  The  judgment  is  therefore  modified,  and  Mr. 
Sherman  is  directed  to  assign  the  said  mortgage  to  R.  F. 
Clarke,  trustee,  upon  payment  to  him  of  the  amount  due  to 
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him  under  the  judgment  of  the  trial  court. — Modified  and 
affirmed. 

Weavee,  J.    (dissenting).     In  my  opinion,  the  judg- 
ment appealed  from  should  be  affirmed  without  modification. 

MoClain,  J.,  concurs  in  the  dissent. 


DoBB    Oattlb  Co.,  Appellee,    v.    The    Chicago    Gbeat 
Western  Eailway  Co.,  Appellant. 

Railroads:    transportation   of  live   stock:    delivery  at  .  infected 

1  YARD.  A  railroad  company  is  held  to  the  exercise  of  ordinary 
and  reasonable  care  in  selecting  a  place  for  unloading  and 
keeping  cattle  upon  delivery  at  their  destination;  and  evidence 
that  defendant  had  shipped  under  quarantine  regulations  and 
unloaded  diseased  cattle  into  a  certain  yard,  was  sufficient  to 
take  the  case  to  the  jury  on  the  question  of  its  knowledge 
that  such  yard  was  infected  with  disease. 

Pleadings:    knowledge  of  infection.    The  allegation  that  a  rail- 

2  way  company  carelessly  and  negligently  unloaded  cattle  into 
a  certain  yard,  exposing  them  to  disease,  was  sufficient  to 
raise  the  question  of  defendant's  knowledge  that  the  yard 
was  infected. 

"^^dencc:    waiver  of  objection.    Where  evidence  is  admitted  on 
i    the  statement  of  counsel  that  its  relevanby  will  be  made  to  ap- 
pear later,  which  is  not  done,  a  failure  to  move  to  strike  it  out 
is   a  waiver  of  the  objection. 

evidence.  A  notice  to  a  railway  company  as  to  what  the  owner 
4  intended  to  do  with  cattle  after  learning  of  their  infection 
through  the  company's  negligence,  and  giving  the  company 
the  right  to  make  other  disposition  of  the  cattle  if  not  satis- 
fied therewith,  was  admissible  as  bearing  on  the  company's 
conduct  after  knowledge  of  the  exposure. 

Evidence:    reports  of  shipment  of  diseased  stock:    admissibility. 

5    Reports    of   live   stock   agents   of   the    reloading   of   southern 

cattle    at   Kansas    City,    mailed    to   a   government   veterinary   at 

Des   Moines,  notifying   him  of  cattle   shipped  in   quarantine, 

are  inadmissible  where  the  signatures  are  not  proven  and  it 

is  not  shown  that  such  an  agency  exists,  nor  that  the  reports 
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were  issued  by  such  agent,  nor  that  they  belong  to  a  public 
office  or  are  required  to  be  kept  by  any  officer. 

Infectious  disease:    notice.    Courts  will  take  judicial  notice  that 
6    Texas  or  splenitic  fever  is   infectious   or  contagious,  and   a 
railway  company  transporting  such  cattle  is  chargeable  with 
knowledge  of  that  fact 

Appeal  from  Polk  District  Court. —  Hon,  A.  H.  McVey, 

Judge. 

Wednesday,  June  14,  1905. 

Action  at  law  to  recover  damages  as  a  result  of  de- 
fendant's placing  six  car  loads  of  cattle  belonging  to  plain- 
tiff in  certain  yards  in  the  city  of  Des  Moines,  which  it  is 
claimed  were  infected  with  Texas  fever.  Trial  to  a  jury, 
verdict  and  judgment  for  plaintiff,  and  defendant  appeals. 
— Reversed. 

Caar,  Hewitt,  Parker  &  Wright,  for  appellant. 

Bowen  &  Brockett,  for  appellee. 

Deemer,  J.  — '  In  the  year  1902  plaintiff  shipped  six 
car  loads  of  cattle  from  some  point  in  Texas  to  Des  Moines, 
Iowa.  The  defendant  received  the  cattle  at  St.  Joseph, 
Mo.,  and  brought  them  to  their  destination.  When  they 
arrived  at  the  latter  place,  defendant  took  them  to  what 
are  known  as  the  "  Union  "  or  "  Agar  Stock  Yards,"  and 
there  unloaded  them,  where  they  were  kept  for  some  days. 
It  seems  that  these  yards  were  infected  with  Texas  or 
splenitic  fever,  and  that  on  account  thereof  plaintiff  was 
compelled  to  ship  his  cattle  under  United  States  government 
quarantine  r^ulations  to  Chicago,  and  there  sell  them  for 
immediate  slaughter,  at  a  greatly  reduced  price.  For  the 
damages  thus  sustained  it  brought  this  action. 

It  appears  that,  although  the  cattle  were  billed  and 
shipped  to  Des  Moines,   plaintiff  requested  that  they  be 
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unloaded  at  Milman,  a  small  station  a  short*  distance  from 
Des  Moines,  where  it  had  theretofore  had  cattle  delivered 
by  the  defendant;  but  for  some  reason  —  the  exact  one  be- 
ing a  matter  in  dispute  —  they  were  brought  on  to  Des 
Moines,  and  placed  in  the  yards  above  referred  to.  It  is 
also  contended  that  defendant  had  other  yards  in  the  city 
of  Des  Moines  at  which  the  cattle  might  have  -  been  un- 
loaded, but  that  it  carelessly  and  negligently  placed  them 
in  the  Agar  yards,  without  plaintiffs  knowledge  or  con- 
sent During  the  spring  and  summer  of  the  year  1902  the 
Agar  Packing  Company  had  been  using  the  yards  above 
referred  to  for  confining  stock  which  had  been  exposed  to 
Texas  fever,  and  which  it  is  claimed  were  shipped  to  it 
under  quarantine  regulations  of  the  United  States  gov- 
ernment from  various  points  in  Texas.  These  were  shipped 
for  immediate  slaughter,  and  were  disposed  of  according 
to  law.  One  or  more  shipments  made  to  the  packing  com- 
pany had  come  over  the  defendant's  lines,  and  it  had  taken 
care  of  the  cattle  and  of  its  cars  in  accord  with  the  gov- 
ernment regulations.  On  account  of  the  nature  of  the  busi- 
ness carried  on  in  the  Agar  Yards,  a  veterinary  surgeon  was 
placed  in  charge  thereof  by  the  Department  of  Agriculture, 
in  order  that  all  quarantine  regulations  might  be  enforced. 
As  soon  as  plaintiff's  cattlfe  reached  the  Union  or  Agar 
Yards  they  were  placed  in  quarantine  by  the  government 
official,  and  were  finally  disposed  of  pursuant  to  government 
regulations.  The  trial  court  submitted  the  case  on  the  the- 
ory that  plaintiff  must  prove  that  the  Agar  or  Union  Yards 
were  infected,  or  that  they  were  so  used  that  the  govern- 
ment was  justified  in  placing  the  cattle  in  quarantine ;  that 
defendant  unloaded  the  cattle  in  these  yards;  that  at  said 
time  defendant  knew,  or  in  the  exercise  of  reasonable  care 
should  have  known,  that  the  yards  were  infected;  and  that 
plaintiff  was  damaged  on  account  thereof. 

T.  Defendant  assigns  25  errors  upon  which  it  relies  for 
a  reversal.     First  it  is  contended  that  there  should  have 
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been  a  verdict  'for  the  defendant  for  the  reason  that  there  is 
1.  Raiuioads:  no  testimony  showing  that  it  had  any  knowl- 

transportation  t  i  ^  ii  •        ^         -*     i 

of  live  stock;  edge  that  the  yards  where  it  placed  the  cat- 
infected  yard.  tie  Were  infected,  or  that  there  was  any  dan- 
ger of  the  cattle  acquiring  the  disease.  The  trial  court,  in 
its  instructions,  held  the  defendant  only  to  the  exercise  of 
ordinary  and  reasonable  care  in  selecting  a  place  for  the 
keeping  of  the  cattle  after  their  arrival  in  Des  Moines,  and 
also  said  that  defendant  must  have  known,  or  by  the  exer- 
cise of  reasonable  care  should  have  known,  that  the  Agar 
Yards  were  infected  when  it  unloaded  the  cattle  thereat; 
else  it  would  not  be  liable.  This  is  the  law  of  the  case, 
and  we  have  to  determine  whether  or  not  there  was  enough 
testimony  to  take  the  case  to  the  jury  on  these  propositions. 
When  plaintiff  first  rested  its  case,  there  was  not,  in  our 
judgment,  enough  evidence  on  these  propositions  to  justify 
a  submission  to  the  jury.  But,  after  a  motion  for  a  directed 
verdict  in  defendant's  favor  had  been  overruled,  plaintiff 
was  permitted  to  introduce  additional  testimony  over  de- 
fendant's objections.  There  was  no  error  in  this.  The 
matter  is  so  largely  one  of  discretion  on  the  part  of  the 
trial  court  that  we  seldom  interfere  on  this  ground.  This 
additional  testimony  showed  that  defendant  had  carried  to 
Des  Moines  and  unloaded  at  the  Agar  Yards  during  the 
summer  of  1902  several  car  loads  of  "  ticky  cattle  "  under 
quarantine  regulations,  prior  to  the  time  it  unloaded  plain- 
tiff's cattle  at  the  same  yards.  The  government  regulations 
and  the  nature  of  the  shipments  were  such  that  the  jury 
may  well  have  found  that  the  defendant  must  have  had 
notice  or  knowledge  of  the  character  of  the  cattle  previously 
placed  in  these  yards.  So  that  we  think  there  was  enough 
evidence  to  take  the  case  to  the  jury  on  this  proposition. 

But  it  is  said  plaintiff  made  no  such  issue  in  its  plead- 
ings. It  is  doubtless  true  that  it  brought  its  action  in  the 
belief  that  defendant  was  an  insurer  against  such  diseases 
taken  in  the  way  the  cattle  were  infected  in  this  case,  or  that 
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defendant  had  the  burden  of  justifying  the  loss.     But  the 
petition  does  state  that  defendant,  through  its 
**  £^Jd^'      carelessness  and  negligence,  placed  the  cattle  in 
of  infection,     ^jj^  Agar*  Yards,  and  wrongfully  exposed  them 
to  infection.     This  was  sufficient  to  raise  the  issue  of  defend- 
ant's knowledge,  for  it  was  necessarily  involved  in  the  charge 
of  carelessness  and  negligence  in  placing  the  cattle  in  the 
mfected  yards.    Orinde  v.  M.  &  St.  P.  B.  R.,  42  Iowa,  376. 
II.  Aside  from   alleged  errors   in  the  giving  and  in 
the  refusal  to  give  certain  instructions,  rulings  on  evidence 
are  challenged,  which,  so  far  as  important,  or  in  the  least 
controlling,  we  shall  now  consider. 

An   expert   was   permitted   to   answer   a   hypothetical 

question  on  a  promise  from  plaintiff's  counsel  that  he  would 

show  the  facts  upon  which  it  was  based.     This  he  did  not 

do  completely,  but  he  made  an  effort  in  that 

'  wSvcr  ?f        direction.     Defendant's  counsel  did  not  move 

0  jec  on.        ^  strike  the  answer  after  plaintiff's  failure  to 

show  all  the  facts,  and  therefore  it  waived  the  defect  in  the 

question.     Moreover,  the  testimony  was  not  prejudicial  in 

character. 

Plaintiff  was  permitted  to  prove  a  notice  given  de- 
fendant as  to  what  it  intended  to  do  with  the  cattle  after 
it  learned  of  their  infection,  and  giving  to  the  defendant 
the  right  to  make  other  disposition  thereof  if 
not  satisfied.  This  evidence  was  admissible  as 
bearing  upon  plaintiff's  conduct  with  reference  to  the  ani- 
mals after  it  became  aware  of  their  exposure. 

Plaintiff  offered  and  there  was  received  in  evidence 
what  purported  to  be  daily  reports  of  cattle  reloaded  at 
Kansas  City,  Mo.,  from  southern  cattle  pens  consigned  to 
*•  f^^^f  the  Agar  Packing  Company,  and  routed  via 

SS*  ^^      the   Wabash   and    the   Chicago    Great   West- 
Smfeiibiiity.       ®^  Railways.      These  bore  signatures  as  fol- 
lows:    "Joseph  Bruner,  Live  Stock  Agent,  B.  of  A..  I.," 
and  "George  C.  Moser,  Live  Stock  Agent,  B.  of  A.   I." 
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The  only  identification  of  these  papers,  save  testimony  to 
the  effect  that  it  was  the  practice  to  issue  such  notifications 
when  cattle  were  shipped  in  quarantine,  was  that  the  wit- 
ness got  them  out  of  envelopes  which  came  addressed  to 
Dr.  Morse,  the  veterinarian  stationed  at  Des  Moines,  and 
that  he  took  them  from  the  envelopes.  The  trial  court  held 
this  a  suflScient  prima  facie  identification.  If  the  signa- 
ture to  these  documents  was  required  to  be  proved  in  order 
that  they  might  be  admitted  in  evidence,  it  is  manifest 
that  the  testimony  does  not  establish  the  genuineness  there- 
of. The  documents  were  not  registers  or  records,  but  sim- 
ply notification  reports  made  to  the  inspector  at  Des 
Moines.  They  were  not,  so  far  as  shown,  documents  be- 
longing to  any  public  office,  nor  was  there  any  testimony 
that  they  were  required  to  be  kept  by  the  inspector  at  Des 
Moines.  There  was  no  showing  that  they  were  in  fact  is- 
sued by  live  stock  agents  at  Kansas  City,  or  that  there 
was  in  fact  any  such  oflSee  or  officer  at  that  point  In  other 
words,  no  foundation  was  laid  for  the  introduction  of  this 
testimony.  Butler  v.  Ins.  Co.,  46  Iowa,  93;  Gordon  v. 
Buchnell,  38  Iowa,  438;  Sovereign  Camp  v.  Grandon,  64 
Neb.  39  (89  N.  W.  488.)  These  documents  should  not 
have  been  admitted.  See,  as  supporting  these  conclusions,. 
Monarch  Mfg.  Co.  v.  R.  R.  Co.,  127  Iowa,  509. 

III.  The  trial  court  instructed,  in  effect,  that  defend- 
ant was  chargeable  with  notice  that  Texas  or  splenitic 
fever  is  infectious  or  contagious.  This  was  in  accord  with 
modem  authority  on  the  subject  Crimes  v. 
*•  m^?.r'  Eddy,  126  Mo.  168  r28  S.  W.  756,  26  L.  R 
A.  638,  47  Am.  St.  Rep.  653);  Kimmish  v. 
Ball,  129  U.  S.  217,  (9  Sup.  Ct  277,  32  L.  Ed.  695.)  And 
is  a  matter  of  such  common  knowledge  that  courts  should 
take  judicial  notice  thereof.  Furley  v.  R.  R.,  90  Iowa, 
146,  does  not  announce  a  contrary  rule.  All  there  held  is 
that  the  burden  was  upon  plaintiff  to  establish  that  de- 
fendant knew  the  animals  were  infected  with  Texas  fever. 
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and  that  this  would  not  be  presumed  simply  because  they 
came  from  a  certain  state  or  latitude.  The  instruction  in 
question  relates  to  the  presumption  of  knowledge  as  to  the 
character  of  the  disease. 

IV.  Other  instructions  complained  of  need  not  be  set 
out,  as  they  announce  well-settled  rules  of  law.  The  instruc- 
tions asked  were  either  erroneous,  or  not  relevant  to  the 
case  as  made,  and  there  was  no  error  in  refusing  them. 

TJiere  is  no  prejudicial  error  in  the  record  save  that 
pointed  out,  but  on  account  of  the  admission  of  the  docu- 
ments referred  to  the  judgment  must  be  and  it  is  reversed. 


IIenry  Scheoedeb,  as  Administrator  of  the  Estate  of  John 
ScHBOEDER,  Dcceascd,  Appellant,  v.  The  Chicago  & 
KoETH  Westebit  Railway  Company. 

Railroads:    negligence:    evidence.    Evidence   that   blocked   switch 

1  frogs  are  common  safety  devices  is  material  in  an  action  for 
injuries  alleged  to  have  resulted  from  an  unblocked  frog. 

Competency  of  witness.     A  witness  of  fifteen  years'  experience  in 

2  working  over  switch  frogs  and  in  various  other  capacities  inci- 
dent to  railway  service  is  competent  to  state  whether  blocked 
switch  frogs  are  common  safety  devices. 

Expert  evidence.    The  question  of  whether  an  unblocked  switch 

3  frog  is  dangerous  is  the  subject  of  expert  testimony. 

Assiimption  of  risk:    negligence..    Where  the  evidence  relative  to 

4  assumption  of  risk  or  contributory  negligence  presents  debat- 
able issues  they  are  for  the  jury  to  decide. 

Personal  injury:    death:    evidence.     In  an  action  for  the  death  of 

5  an  employe,  the  evidence  is  reviewed  and  held  to  require  a  sub- 
mission to  the  jury  of  the  question  as  to  whether  plaintiff's 
death  resulted  from  his  injuries. 

Appeal  from  Boone  District  Court. —  Hon.  W.  D.  Evans, 

Judge. 

Wednesday,  June  14,  1905. 
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Action  for  damages  resulted  in  a  directed  verdict  for 
defendant^  upon  which  judgment  was  entered.  The  plaintiff 
appeals. —  Reversed, 

Ganoe  &  Hollingsworth,  for  appellant 

James  C.  Dcwis,  Clark  &  McLaughlm,  and  Stevens  & 
Fry,  for  appellee. 

Ladd,  J. —  The  defendant's  roundhouse  is  semicircuiar, 
with  a  track  leading  to  each  stall  from  a  turntable  in  the 
center.  When  engines  are  brought  in  for  repair,  their  -^eels 
are  sometimes  removed  and  taken  over  this  table  to  the  shop 
to  be  tightened,  and  then  returned.  On  the  afternoon  of 
November  25,  1901,  the  deceased,  John  Schroeder,  and  five 
others  were  engaged  in  rolling  a  pair  of  engine  wheels,  at- 
tached to  an  axle,  back  to  a  stall,  under  the  direction  of  one 
Higgins,  the  erecting  foreman  of  the  shops.  The  wheels, 
after  passing  over  the  table,  "  slued  off  the  rails  '^  (that  is, 
one  wheel  got  a  little  in  advance  of  the  other),  and,  at  Hig^ 
gins'  direction,  were  backed  on  the  track  a  few  feet,  until 
the  counterbalances  were  down,  with  the  view  of  wedging 
one  and  bringing  the  other  into  position  on  the  rail  (that 
is,  of  squaring  the  wheels  on  the  rails)  by  the  use  of  a  pinch 
bar.  Schroeder,  with  three  others,  was  on  the  side, toward 
the  table,  and  as  he  stepped  back  his  foot  was  caught  between 
the  rails  approaching  the  table  from  adjoining  stalls  as  they 
neared  the  frog  made  use  of  in  such  intersections,  and  the 
wheel  rolled  over  the  left  foot  and  bruised  the  right  knee. 
One  witness  thought  that,  had  he  been  in  an  upright  position, 
his  shoe  would  not  have  caught,  while  another  declared  that 
il  was  held  fast  Several  grounds  of  negligence  were  alleged 
by  the  plaintiff,  but  the  only  one  the  evidence  tended  to  prove 
was  that  defendant  omitted  to  block  the  frogs.  It  made  use 
of  a  cast  frog,  which  included  the  point  and  the  ends  of  the 
two  rails  of  an  ordinary  frog.  The  diverging  rails  running 
from  the  stalls  of  the  roundhouse  came  to  this  point,  and  no 
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blocks  had  been  placed  between  these  rails.  A  witness  de- 
scribed the  block  of  a  frog  as  "  a  block  of  wedge-shaped  wood 
driven  in  the  point  where  the  two  rails  came  together,  and 
extending  back  about  18  inches  from  the  point,  to  keep  the 
foot  from  running  in  and  being  caught''  According  to 
Southern  Pacific  B.  Co.  v.  Seley,  152  U.  S.  145  (14  Sup.  Ct 
530,  38  L.  Ed.  391),  this  was  accurate.  These  frogs  were 
about  60  feet  from  the  stalls,  and  20  feet  from  the  turn- 
table. The  evidence  tended  to  show  that  employes  passed 
over  this  portion  of  the  yard  frequently,  and  that  the  rolling 
of  wheels  in  and  out  of  the  roundhouse  by  way  of  the  table 
was  of  daily  occurrence. 

The  witness  giving  the  above  definition  had  worked 
over  the  unblocked  frogs  for  fifteen  years ;  had  been  in  the 
roustabout  gang,, on  the  gravel  train,  breaking  on  the  road, 
and  in  the  tinshop.  He  was  asked,  "  Were 
'  negligence;  _  blocked  switoh  f rogB  commou  safety  devices 
known  to  railroad  men?"  This  was  objected 
to  as  "  leading,  immaterial,  irrelevant^  not  involved  in  this 
accident"     The  objection  was  sustained.     This  was  error. 

It  is  said  the  competency  of  the  witness  was  not  shown. 
That  objection  was  not  urged,  but,  even  if  it  had  been,  the 
character  of  his  employment  was  such,  at  least  part  of  the 
time,  as  to  qualify  him  to  answer.  It  is  also 
**  ^^wmSS^  suggested  that  decedent's  foot  was  not  caught 
in  a  switch  frog,  but  this  is  a  mere  quibble  on 
words,  as  the  witness  had  just  designated  those  in  the  yard 
as  "  switch  frogs,"  so  that  what  was  intended  was  manifest 
Assuming,  as  we  must,  that  the  answer  would  have  been 
favorable  to  plaintiff,  it  would  have  tended  to  show  that 
blocks,  the  omission  of  which  was  the  ground  of  the  negli- 
gence charged,  were  the  safety  appliance  commonly  in  use 
by  railroad  men. 

The  same  witness  was  asked :  "  What  do  you  say  as  to 
switch  frogs  being  dangerous,  or  not,  when  unblocked?" 
This  was  objected  to  as  "  incompetent,  immaterial,  and  irrele- 
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vantj  and  not  matter  of  expert  testimony,"  and  the  objection 
8.  Expert  ^^^  Sustained.     None  of  these  objections  are 

BviDBHci.  tenable,  unless  the  last;  and,  if  that  is  not 
sound,  the  defendant's  contention  that  there  was  "  no  evidence 
that  such  places  are  ordinarily  dangerous  without  blocking, 
and  no  evidence  that  the  same  would  be  safer  with,''  is  un- 
founded, for  the  situation  was  fully  proven.  We  think  this  a 
matter  concerning  which  men  not  experienced  in  the  operation 
of  a  railroad  would  be  unlikely  to  be  informed,  and  that  the 
answer  should  have  been  received.  Again,  it  is  said  that, 
even  if  blocked,  the  filling  would  extend  but  18  inches  from 
the  point,  and  decedent's  foot  was  caught  18  to  24  inches 
back.  The  witnesses  merely  estimate  that  distance  as  about 
so  far.  From  the  very  nature  of  the  contrivance,  the  dis- 
tance it  should  extend  from  the  point  necessarily  depends 
on  the  angle  of  the  rails.  If  to  prevent  the  foot  from  being 
caught,  it  must  extend  as  far  as  the  rails  are  close  enough 
to  catch  the  foot.  We  are  of  the  opinion  that,  had  the  ques- 
tions been  allowed,  and  favorably  answered,  as  we  must  pre- 
sume they  would  have  been,  the  issue  as  to  the  negligence 
on  the  part  of  defendant  would  have  been  for  the  jury  to 
determine. 

II.     The  appellee  insists  that  the  evidence  showed  con- 
clusively that  deceased  had  assumed  the  risk,  and,  in  any 
event,  was  guilty  of  contributory  n^ligence.     As  th,ese  con- 
tentions are  based  on  the  same  evidence,  they 
*  of^wsk:         may  be  considered  together.     He  had  worked 

neg  igencc  ^^  ^^^  ^^  roustabout  gang ''  about  two  months 
—  some  of  the  time  within  the  circle  before  the  roundhouse. 
From  there  he  entered  the  paintshbp,  and  was  engaged  in 
painting  box  cars  beyond  the  roundhouse,  looking  from  the 
turntable,  but  the  shop  opened  toward  it.  In  going  from 
the  shop  to  the  checkroom,  the  men  sometimes  passed  over 
the  tracks  and  frogs,  but  it  was. their  custom  to  follow  a  path 
in  the  roundhouse  back  of  the  engines.  About  three  weeks 
before  the  accident  he  became  a  machinist's  helper,  and  it 
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was  the  duty  of  a  helper  to  assist  in  rolling  the  engine  wheels 
whenever  called  upon  so  to  do.  These  were  rolled  daily, 
but  no  witness  testified  to  having  seen  him  assist  prior  to 
the  time  of  the  accident.  For  all  that  appears,  he  may  not 
have  worked  at  or  been  over  the  frogs  before  that  day,  and 
then  he  had  the  right  to  assume  that  the  place  was  reasonably 
safe  for  the  performance  of  his  duties.  The  accident  oc- 
curred in  the  daytime,  and,  had  he  looked,  he  could  have 
seen  that  there  were  no  blockings  between  the  rails.  But 
he  is  not  shown  to  have  gone  over  the  frogs,  except  when, 
with  others,  he  was  pushing  these  wheels,  each  of  which  was 
5  or  6  feet  in  diameter,  and  weighed  about  4,000  pounds. 
In  these  circumstances,  it  cannot  le  assumed  that  he  knew 
or  ought  necessarily  to  have  known  of  the  condition  of  the 
frogs.  He  may  not  have  been  near  them  until  the  afternoon 
in  question,  and  his  work  then  was  not  such  as  that  he  must 
have  appreciated  the  danger  of  his  situation.  When  the  fore- 
man ordered  that  the  wheel  be  rolled  back,  it  was  but  nat- 
ural that  plaintiff,  who  had  been  pushing,  should  step  back 
as  it  came  toward  ^im.  Of  course,  he  might  have  stepped 
to  one  side,  and  doubtless  would  have  done  so,  had  he  appre- 
ciated the  danger.  That  one  hurt  in  an  accident  might  have 
acted  differently  is  precisely  what  raises  an  issue  of  fact  for 
the  jury,  and  unless  it  conclusively  appears  that^  in  the  exer- 
cise of  ordinary  prudence,  he  should  have  done  so,  he  ought 
not  to  be  held,  as  a  matter  of  law,  to  have  been  guilty  of 
negligence  contributing  to  his  own  injury.  Each  of  these 
issues,  being  fairly  debatable,  was  for  the  jury  and  not  the 
court  to  decide. 

III.     The  main   controversy  is  whether  the   evidence 

was  such  as  to  indicate  that  death  resulted  from  the  injuries 

received.     The  skin  was  not  broken  at  the  ankle  or  knee, 

B  Pmsoha  ^^^  ^^^  swelled  immediately,  and  a  blue  spot 

TOV'  as  big  as  a  dollar  appeared  on  the  former,  and 

evidence.         q^^  ^jjg  gi^e  of  a  half  dollar  on  each  side  of  the 

latter.     The  knee  joint  became  stiff.     When  the  swelling 
Vol.  128  Ia.— 24 
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went  down,  both  continued  discolored,  and  te  complained  of 
pain  in  each  up  to  the  time  of  his  death,  nine  and  one-half 
months  thereafter.  He  also  complained  of  his  heart  shortly 
after  the  accident,  and  trouble  in  breathing,  and  spit  blood, 
as  he  did  several  times  afterwards.  He  was  confined  to  his 
bed  till  Christmas,  after  which  he  sat  up  several  hours  each 
day,  and  sometimes  all  day.  In  January  there  was  a  break- 
ing at  the  anklC)  and  suppuration  and  "  black  blood  "  came 
therefrom.  Suppuration  continued  until  three  weeks  prior 
to  his  death,  when  a  thin,  bluish  skin  covered  the  wound.  In 
February  the  physician  made  an  incision  and  scraped  the 
bone.  In  April  the  pain  over  the  heart  became  intense,  and 
his  breathing  difficult.  From  then  until  the  middle  of  June 
he  was  confined  to  his  bed,  and  thereafter  began  to  ride  out. 
Later  he  walked  about  on  crutches,  and  on  Labor  Day  —  the 
first  Monday  in  September  —  he  walked  down  town  by  the 
use  of  a  cane,  though  he  never  stepped  on  the  heel.  He 
often  suffered  from  pain  in  the  side  and  back,  and  com- 
plained of  pain  over  the  heart,  and  trouble  in  breathing, 
during  the  entire  period. 

The  only  testimony  relating  to  his  temperature  was 
that  of  his  father,  who  said  he  did  not  know  whether  he  had 
any  fever  or  not ;  that  he  saw  the  doctor  taking  his  tempera- 
ture, but  did  not  ask  what  it  was.  One  witness  testified 
that  he  kept  getting  worse  until  he  died,  qn  September  9, 
1902,  but  the  attending  circumstances  of  that  event  are  not 
disclosed  in  the  record.  He  was  twenty  years  old,  had  been 
healthy  during  the  preceding  four  years,  but  had  suffered 
from  an  attack  of  inflammatory  rheumatism  for  six  weeks 
some  eight  years  previous  to  the  accident,  since  which  tirae 
his  feet  had  troubled  him  when  standing  a  considerable  time : 
having  loose  swellings  or  corns  on  the  soles.  Two  physi- 
cians on  the  part  of  defendant,  in  answer  to  hypothetical 
questions  fairly  stating  the  facts  as  recited  above,  save  in 
assuming  there  was  no  rise  in  temperature,  expressed*  opin- 
ions that  death  could  not  have  resulted  from  the  accident. 
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On  the  other  hand,  one  of  the  physicians  called  by  plaintiff 
testified,  in  answer  to  similar  inquiries,  that  infection  re- 
sulted from  the  condition  of  the  ankle,  which,  "  continuing 
the  length  of  time  it  did,  would  weaken  the  heart,  by  ab- 
sorbing toxic  products  produced  by  the  infection,"  and 
"would  produce  a  weakening  of  the  whole  constitution," 
though  not  necessarily  in  all  cases ;  and  the  other  expressed 
the  opinion  that  the  heart  trouble  and  an  infection  of  the 
blood  resulted  from  the  injury;  that  "the  affected  material 
would  probably  be  absorbed  by  the  circulation  and  cause 
secondary  endocarditis  " ;  that  an  attack  of  rheumatism  often 
leaves  the  heart  weak ;  that  "  we  look  for  endocarditis  when 
we  have  an  infection  anywhere " ;  that  endocarditis  is  an 
inflammation  of  the  heart  lining,  and  interferes  with  the 
action  of  that  organ  so  as  to  enlarge  or  cause  leakage  of  the 
valves,  and  make  it  beat  faster.  The  doctors  agreed  that 
this  disease  results  from  general  infection,  attended  by  a 
rise  of  temperature;  and  one  of  those  called  by  defendant 
was  of  opinion  that  a  person  will  die  in  a  few  days  from 
acute  endocarditis,  but  may  survive  months  or  years  with 
the  disease  when  chronic. 

The  evidence  as  to  the  cause  of  death  is  not  satisfactory, 
but,  in  the  absence  of  any  other  explanation,  we  think  it 
such  that  the  jury  might  have  attributed  it  to  the  injury 
received.  The  conditions  present,  according  to  all  the  phy- 
sicians, were  such  that  they  might  have  produced  the  dis- 
ease kngwn  as  "  endocarditis,"  and  the  only  symptom  of 
that  lacking  was  high  temperature,  which,  for  all  thai  ap- 
pears, may  have  existed.  According  to  one  of  them,  it  is 
reasonably  probable  that  such  disease  resulted  therefrom.  It 
was  shown  to  be  a  fatal  disease.  Certainly  the  evidence  of 
his  condition,  in  connection  with  the  opinions  of  the  experts, 
furnished  a  reasonable  and  probable  explanation  of  the  cause 
which  occasioned  his  death ;  and,  in  the  absence  of  some  other, 
the  court  ought  not  to  say  that  the  jury  might  not  fairly 
have  found  that  the  injury  and  consequences  thereof  ended 
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his  life.  We  conclude  that  a  case  was  made  out  for  the 
jury,  and  that  the  court  erred  in  directing  a  verdict  for  the 
defendant. 

Exception  is  taken  to  appellant's  brief.  It  was  in  sub- 
stantial compliance  with  the  rules  of  this  court,  and  that  is 
all  that  should  be  exacted. —  Reversed. 


State  of  Iowa  v.  Moeeis  Levich,  Appellant 

Receiving  stolen  property:    guilty  knowledge:    felonious  intent. 

1  To  convict  of  the  crime  of  receiving  stolen  property,  it  is 
necessary  to  show  defendant's  guilty  knowledge  of  the  man* 
ner  in  which  the  property  was  obtained;  and  receiving  prop* 
erty  under  such  circumstances  implies  a  felonious  intent 

Evidence  of  guilty  intent.    On  a  prosecution  for  receiving  stolen 

2  property,  evidence  which  tends  to  show  defendant's  guilty 
knowledge,  intent,  purpose,  or  design,  is  competent  although 
it  may  show  that  defendant  has  committed  some  other  crime. 

Felonious  intent:    evidence.    On  a  prosecution  for  receiving  stolen 

3  goods,  it  is  competent  to  prove  that  the  defendant  received 
other  stolen  property  belonging  to  the  same  prosecutor 
although  not  from  the  same  person,  where  defendant  knew 
that  the  person  from  whom  he  purchased  it  had  no  authority 
to  sell  the  same,  as  bearing  on  defendant's  intent. 

Presumption  as  to  stricken  evidence.    Where  the  jury  was  directly 

4  told  not  to  consider  evidence  which  had  been  stricken  out, 
it  will  be  presumed  on  appeal  that  it  did  not  do  so. 

Larceny.    In  a  prosecution  for  receiving  stolen  property  the  dc- 

5  fendant  cannot  complain  of  the  court's  statement,  that  it  is 
not  necessary  to  use  the  word  "  steal "  to  convey  the  im- 
pression of  larceny,  when  made  in  connection  with  a  ruling  in 
his  favor. 

Receiving  stolen  property:    evidence.    On   a  prosecution  for    re- 

6  ceiving  stolen  goods,  it  was  not  error  to  refuse  to  permit  the 
prosecutor  to  state  who  besides  himself  handled  the  goods 
stolen. 

Appeal   from  Woodbvry  District  Court, —  Hon.   John   F. 
Oliver,  Judge, 
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Tuesday,  July  11,  1905. 

The  defendant  was  convicted  of  the  crime  of  receiving 
stolen  property,  and  appeals. —  Affirmed. 

Sullivan  &  Griff  en,  for  appellant. 

Chas.  W,  Mullan,  Attomey-Greneral,  and  Lawrence  De 
Graff,  Assistant  Attomey-tJeneral,  for  the  State. 

Sheewin,  C.  J. —  The  defendant  was  tried  on  an  in- 
dictment charging  him  with  having  received  property  that 
he  knew  had  been  stolen  from  C.  T.  Hopper.  The  facta 
necessary  to  an  understanding  of  the  case  and  of  the  ques- 
tions presented  on  appeal  are,  briefly,  these:  On  the  23d 
day  of  March,  1904,.  and  for  two  or  three  years  prior  thereto, 
the  defendant  was  a  dealer  in  new  and  secondhand  house 
furnishing  goods  in  Sioux  City,  Iowa.  C.  T.  Hopper,  the 
prosecuting  witness  in  this  case,  was,  during  this  time,  a 
jobber  in  furniture,  having  a  general  storage  warehouse  not 
far  from  the  defendant's  place  of  business.  The  defendant 
had  bought  goods  of  Hopper  almost  eveiy  month  during  the 
period  stated.  At  first,  credit  was  extended  to  him,  but 
about  18  months  prior  to  the  23d  day  of  March,  1904,  he 
was  notified  that  his  purchases  thereafter  must  be  for  cash, 
and  subsequent  purchases  were,  in  fact,  for  cash,  paid  either 
when  the  goods  were  ordered  or  on  delivery.  On  the  23d" 
day  of  March,  1904,  the  defendant  bought  the  property  in- 
volved here  of  one  of  Mr.  Hopper's  warehouse  employes,  and 
sent  his  own  wagon  to  the  warehouse  for  the  same.  The 
man  of  whom  he  bought  was  not  a  salesman  for  Mr.  Hopper, 
nor  had  he  authority  to  make  any  sale,  or  authority  to  de- 
liver property  to  any  purchaser  without  a  written  order 
therefor,  and  the  delivery  of  the  property  was  without  the 
consent  of  Mr.  Hopper,  and  not  in  accordance  with  the 
usual  course  of  business  between  him  and  the  defendant.     In 
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fact^  the  property  was  stolen  from  Mr.  Hopper,  and  soon 
thereafter  on  the  same  day  it  was  found  in  the  possession 
of  the  defendant.  Some  two  or  three  weeks  before  this 
transaction  a  bale  of  ticking  belonging  to  Mr.  Hopper  was 
stolen  by  another  of  his  employes  and  was  sold  and  deliv- 
ered to  the  defendant,  and  it  was  found  in  his  store  at  the 
time  the  property  stolen  on  the  23d  of  March  was  recovered. 
There  was  evidence  tending  to  show  that  the  defendant  had 
personally  bought  the  ticking,  and  that  he  had  afterward 
personally  hidden  it  among  a  mass  of  other  goods  in  his 
store.  He  knew  that  the  seller  thereof  was  an  employe 
of  Hopper's,  and  paid  him  therefor  only  about  one-third  of 
its  value.  The  state  was  permitted  to  prove  the  larceny  of 
the  ticking,  its  sale  to  the  defendant,  and  his  possession 
thereof  at  the  time  in  question. 

While  it  is  the  general  rule  that  proof  of  the  commis- 
sion of  a  distinct  and  separate  offense  is  not  competent  to 
prove  the  crime  charged,  it  is  also  equally  true  that  there 
are  exceptions  to  this  rule,  and  that  evidence  which  tends 
to  show  guilty  knowledge,  intent^  purpose,  or  design  is  com- 
petent, though  it  may  also  tend  to  prove  that  the  defendant 
has  committed  some  other  crime.  State  v.  Donovan^  125 
Iowa,  239,  and  authorities  cited  therein. 

To  convict  of  the  crime  of  buying  or  receiving  stolen 
property,  it  is  always  essential  to  prove  the  defendant's 
guilty  knowledge  of  the  manner  in  which  the  property  was 
obtained.  Code,  section  4845.  State  v.  Smith,  88  Iowa, 
1«  And  the  buying  or  receiving  property,  knowing  it  to 
have  been  stolen,  necessarily  implies  a  felonious  intent* 
State  V.  Turner,  19  Iowa,  144. 

In  a  prosecution  for  having  received  goods,  knowing 
them  to  be  stolen,  it  is  competent  to  prove  that  the  defend- 
ant received  from  the  same  person  other  articles  stolen  by 
him.  Mayer  v.  People,  80  N.  T.  373.  Stephen's  Digest 
of  Evidence,  28.  And  the  English  rule,  as  stated  by  Mr. 
Stephen,  goes  much  further  and  permits  evidence  that  the 
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person  charged  has  been  convicted  of  any  offense  involving 
fraud  or  dishonesty.  .  It  is  true  that  the  stolen  ticking  was 
not  received  from  the  same  person  who  delivered  the  prop- 
erty involved  in  the  charge  against  the  defendant,  but  it  was 
stolen  from  the  same  person  by  one  whom  the  defendant 
knew  to  be  an  employe  without  authority  to  sell  it,  and  the 
act  of  buying  and  receiving  it,  considered  in  connection  with 
the  course  of  business  which  had  been  established  between 
the  defendant  and  Hoppelr,  tended  to  show  knowledge  that 
the  property  in  question  had  also  been  stolen,  and  was  there- 
fore competent. 

The  testimony  of  the  witness  John  Mechenis  ^s  to  con- 
versations with  one  John  Buchanan  was  stricken  out,  and 
the  jury  was  directly  told  not  to  consider  it,  and  we  must 
presume  that  it  did  not  do  so.  The  court  very  properly 
refused  to  direct  a  verdict  for  the  defendant,  for,  while  a 
conviction  cannot  be  had  on  the  uncorroborated  testimony 
of  an  accomplice,  there  were  facts  and  circumstances  proven 
which  furnished  all  of  the  corroboration  required  by  the 
statute. 

There  was  no  error  in  the  statement  of  the  court  that 
it  was  not  necessary  to  use  the  word  "  steal "  to  convey  the 
impression  of  larceny.  It  was  made  in  connection  with  a 
ruling  in  favor  of  the  defendant,  and  was  entirely  proper 
under  the  circumstances. 

Nor  was  there  prejudicial  error  in  refusing  to  require 
the  witness  Hopper  to  state  who,  besides  himself^  handled 
and  sold  the  kind  of  ticking  that  had  been  stolen  from  him. 

The  judgment  imposed  a  term  of  four  years  in  the  peni- 
tentiary, and  it  is  insisted  that  the  punishment  is  excessive. 
From  a  careful  examination  of  the  record  we  are  fully  sat- 
isfied of  the  defendants  guilt  and  of  his  lack  of  general 
moral  character,  hence  we  do  not  feel  it  our  duty  to  disturb 
the  judgment.     The  case  in  therefore  affirmed. 
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Johanna  Lundvick  and  Marie  Lundvick  v.  Westches- 
ter Fire  Insurance  Company  of  New  York,  Ap- 
pellant 

Fire  insurance:    value  of  property:    evidence.    Where  a  contract 

1  of  insurance  provided  for  payment  of  the  value  of  the  prop- 
erty at  the  time  and  place  of  loss,  evidence  of  its  value  based 
on  an  invoice  taken  at  another  place  and  time  is  incompetent, 
in  the  absence  of  a  shov^ing  that  the  value  at  both  places  was 
the  same,  or  the  difference  in  value  is  pointed  out. 

Proof  of  actual  value.    The  actual  value  rather  ftian  the  market 

2  value  of  insured  property  cannot  be  shown  unless  proper 
foundation  is  laid  for  such  evidence. 

Admission  of  evidence:    objection  on  appeal.    Where  an  entire  in- 

3  voice  of  property  is  admitted  without  objection,  it  cannot  be 
contended  on  appeal  that  there  was  error  in  admitting  certain 
portions  thereof. 

Value  of  property:    instruction.    An  instruction  regarding  the  evi- 

4  dence  to  be  considered  in  determining  the  value  of  property 
destroyed  by  fire,  is  held  not  to  preclude  a  consideration  of 
testimony  showing  depreciation  in  value  occasioned  by  age 
and  improper  care  before  the  fire. 

Value  of  property:    evidence.    The  proof  of  loss  of  insured  prop- 

5  erty  is  not  competent  evidence  of  the  value  of  the  property, 
damaged  or  destroyed  by  the  fire. 

Error  in  instructions:    availability  on  appeau    While  the  court  is 

6  not  required  to  limit  the  effect  of  evidence  competent  for 
certain  purposes  only,  unless  so  requested,  yet  error  may  be 
predicated  on  an  instruction  treating  evidence  as  competent 
ior  a  purpose  for  which  it  is  clearly  incompetent,  although  no 
request  for  a  charge  on  the  subject  was  made. 

Appeal  from  Webster  District  Court,  —  Hon.  J.  R  Whita- 

KBR,  Judge. 

Wednesday,  July  12,  1905. 

«         Suit  on  a  fire  insurance  policy.     Trial  to  a  jury,  and 
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a  verdict  and  judgment  for  the  plaintiffs.     The  defendant 
appeals.  —  Reversed. 

Wright  &  Nugent,  for  appellant. 

Eealy  Bros.  &  Kelleher,  for  appellees. 

Shbbwin,  C.  J.  —  The  \policy  in  suit  insured  a  stock  of 

millinery  goods  and  store  furniture  and  fixtures  located  in 

Ft.  Dodge,  Iowa,  where  the  fire  occurred  in  the  latter  part 

of  June,  1902.    A  part  of  this^stock  and  some 

L  FlM    INSUll-  i-        ,  /»  f  1  11 

akcb:  value     of  the  fixturcs  were  formerly  owned  by  one 

of  property;  •^  •' 

evidence.  Q^  y^  Luudvick,  and  kept  by  him  in  stock 
prior  to  February,  1901,  in  Lake  City,  Iowa,  a  small  town 
distant  from  Ft  Dodge  about  forty  miles.  In  Febru- 
aryx  1901,  C.  V.  Lundvick  availed  himself  of  the  bank- 
rupt law,  and  the  goods  in  question  were  turned  over 
to  a  trustee,  who  had  them  invoiced  in  September  of  the 
same  year.  The  appellant  attempted  to  prove  the  value  of 
these  goods  at  Lake  City  at  the  time  of  the  invoice  thereof 
in  September,  1901,  but  was  not  permitted  to  do  so,  and  com- 
plains of  the  ruling.  There  was  no  evidence  that  the  prop- 
erty was  of  the  same  value  at  that  time  and  place  as  it  was 
when  destroyed  by  the  fire  in  Ft.  Dodge  in  June,  1902,  nor 
was  there  evidence  tending  to  show  the  comparative  value 
thereof.  The  policy  undertook  to  pay  the  value  of  the  in- 
sured property  at  the  time  and  place  of  the  loss,  and  it  is 
fundamental  that  evidence  of  its  value  at  some  other  place 
and  time  was  incompetent,  unless  it  was  also  shown  that  its 
value  at  both  times  and  places  was  practically  the  same,  or 
unless  the  difference  in  value,  if  any,  was  pointed  out.  Miss 
Gfabriel,  one  of  the  witnesses  by  whom"  the  appellant  proposed 
to  prove  the  value  at  Lake  City,  was  undoubtedly  competent 
to  testify  thereto ;  but  for  the  reasons  stated  the  testimony 
offered  was  incompetent.  The  rule  applies  as  well  to  the 
testimony  offered  touching  the  value  of  certain  show  cases 
and  a  stove  at  Lake  City. 
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It  may  be,  as  contended  by  counsel,  that  property  of 
that  kind  had  no  particular  market  value,  and  that  its  actual 
value  could  be  shown,  but,  admitting  the  correctness  of 
^  „  the  rule  for  the  purpose  of  this  case,  the  tes- 

2.  Proof  ot  ac-      ,  . 

TUAL  VALOT.     timouy  was   incompetent  for  the  reason  that 
no  foundation  was  laid  for  its  use. 

The  appellant  alleges  error  in  admitting  in  evidence  cer- 
tain pages  of  an  invoice  of  the  property,  made  shortly  before 
the  fire.     As  the  entire  invoice  went  in  on  the  appellant's 
^'  ^°DiN«f  ob^  statement  that  it  had  no  objection  thereto,  there 
appcaf.  ^       is  no  merit  in  its  present  contention* 

In  its  sixth  instruction  the  court  told  the  jury  that  in 

determining  the  loss  sustained  by  the  plaintiffs  it  should 

consider  the  kind  of  property  lost  or  damaged,  its  age  and 

condition,  the  length  of  time  it  had  been  kept 

property:  in-   in  stock,  and  the  manner  in  which  it  had  been 

structioii.  ' 

kept,  handled,  and  packed.  In  the  same  in- 
struction the  jury  was  told  to  consider  the  invoices  in  evi- 
dence, and  the  difference  between  the  invoice  price  and  the 
reasonable  market  value  of  the  goods  in  Ft.  Dodge  imme- 
diately before  the  fire  and  the  decrease  in  value  thereof  on  ac- 
count of  the  fire^  and  all  other  facts  and  circumstances  show- 
ing the  real  loss  sustained  by  the  plaintiffs.  It  is  said  that 
the  instruction  precluded  a  consideration  of  the  testimony 
showing  the  depreciation  in  value  occasioned  by  the  age 
and  manner  of  handling  the  goods  before  the  fire.  The  in- 
struction as  a  whole  was  fair,  and  it  will  not  bear  the  con- 
struction given  it  by  the  appellant. 

The  court  gave  the  following  instruction :  "  Certain 
invoices  and  proof  of  loss  have  been  introduced  in  evidence. 
You  are  instructed  that  the  same  should  not  be  taken  by 

you  as  conclusive  evidence  of  the  fair  market 
'  property:        value   at  Ft   Dodge,    Iowa,   of   the   property 

evidence.  *.       «.        ^ 

described  in  said  invoices  and  proof  of  loss, 
but  the  same  is  allowed  in  evidence  before  you  only  as  a 
memoranda  to  assist  you  in  determining  such  fair  and  reason- 
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able  market  value  of  such  property  under  the  evidence  in  the 
case."  The  proof  of  loss  was  not  competent  to  prove  the  facts 
connected  with  the  loss  or  the  value  of  the  property  destroyed 
or  injured.  Neese  v.  The  Farmers'  Inswrcmce  Co.,  55  Iowa, 
604 ;  Levns  v.  The  Burlington  Insurance  Co.,  80  Iowa,  259 ; 
Edgerly  v.  The  Farmers'  Insuramce  Co.,  48  Iowa,  644.  Yet 
the  instruction  clearly  directed  the  jury  that  it  might  so 
consider  it. 

The  appellees  contend,  however,  that,  as  the  proof  of  loss 
was  competent  for  other  purposes  of  the  trial,  the  appellant 
should  have  asked  an  instruction  limiting  its  effect  as  evidence 
^  _.  if  it  apprehended  that  the  jury  might  consider 

6.  EutOK  IN   IN- 

a^Sabiuf **     ^^  ^^  finding  the  amount  of  the  plaintiff's  loss, 
on  appeal.        rpj^jg  ^^g  j^gj^  ^^  ]^  ^^  ^vile  in  Edgerly  v.  The 

Ins  Co.,  supra,  but  in  that  case  the  jury  was  not  instructed  to 
consider  the  proof  of  loss  in  determining  the  plaintiff's  dam- 
age, as  it  was  in  the  instant  case.  The  paper  being  compe- 
tent for  certain  purposes,  the  court  was  not  bound  to  limit  its 
effect,  unless  called  upon  to  do  so.  But  the  rule  does  not  go 
further,  and  warrant  an  instruction  erroneous  in  itself,  for  a 
party  has  the  right  to  presume,  and  to  rely  upon  the  presump- 
tion, that  the  instructions  given  will  correctly  state  the  law, 
and  if  the|y  do  not  do  so  he  may  justly  complain,  although 
he  made  no  request  covering  the  subject. 

The  other  errors  assigned  are  not  likely  to  arise  on  a 
retrial  of  the  case,  and  we  need  not  discuss  them ;  and  for  the 
reason  that  we  must  reverse  the  case  because  of  the  instruc- 
tion set  out  we  shall  not  consider  the  suflSciency  of  the  evi- 
dence.—  Reversed. 
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H.  E,  Tbaohout  v.  Capital  Lodge  of  the  iNDEPENDSirr 
Obdes  of  Odd-fellows,  et  al.,  Appellants. 

Leases:    use  of  stairway:    rights  of  lessee.    A  lease  for  ninety- 

1  nine  years  of  the  third  story  of  a  building  "  together  with  an 
open  and  unobstructed  passageway"  for  a  stairway,  the  same 
so  constructed  that  the  rooms  on  the  second  floor  open  into 
the  hallway  with  egress  therefrom  by  means  of  the  stairway, 
will  not  be  construed  as  giving  such  lessee  the  exclusive  right 
to  use  the  stairway  and  to  preclude  the  lessor,  his  tenants  and 
grantees  from  using  the  same  for  any  purpose  properly  inci- 
dent to  the  usual  occupancy  of  the  second  floor. 

Easements:    creation   by   reservation:    appurtenances.    A    reser- 

2  vation  in  a  deed  conveying  one-half  of  a  building  of  "  the  right 
to  use  the  stairway  and  hallway  up  stairs  "  located  in  the  other 
half,  ownership  of  which  was  retained  by  the  grantor,  creates 
an  easement  appurtenant  to  the  part  unsold  which  will  pass 
to  subsequent  grantees,  although  not  specifically  described  in 
such  grant:  and  such  reservation  need  not  have  been  to  the 
grantor,  his  heirs  and  assigns,  as  it  is  not  a  pergonal  privilege 
but  runs  with  the  property. 

Continued  right  to  easement.    Where  an  easement  to  a  stairway 

3  has  been  reserved  by  deed,  it  is  not  necessary  to  the  con- 
tinued use  of  the  same  that  tenants  of  the  premises  have  no 
other  access  to   their  tenements. 

Easements:    construction.    Under  the  evidence  the  reservation  in 

4  a  deed  to  one-half  of  a  building,  of  "  the  right  to  use  the  stair- 
way and  hall  up  stairs  "  in  connection  with  the  occupancy  of 
the  part  unsold,  constituted  not  only  an  easement  in  the  hall- 
way on  the  second  floor,  but  also  in  the  stairway  leading  from 
the  street  thereto. 

Abandonment.    The  fact  that  a  tenant  is  not  making  actual  use 

5  of  a  stairway  in  connection  with  his  premises,  will  not  indi- 
cate an  abandonment  by  the  landlord  of  the  right  to  use  the 
same. 

Appeal  from  Polk  District  Court,  —  How.  James  A.  Howe, 

Judge. 

Wednesday,  July  12,  1905. 
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Action  to  enjoin  the  defendant  lodge  and  its  trustees 
from  removing  or  barricading  a  stairway  in  a  building  owned 
by  the  defendant  lodge,  in  which  stairway  the  plaintiff,  who 
owns  an  adjoining  building,  claims  to  have  an  easement. 
Decree  for  plaintiff,  from  whidi  defendants  appeaL — Af- 
firmed. 

MacKenzie  &  Franklin,  for  appellants. 

Thomas  A.  Cheshire,  for  appellee. 

McClain,  J. —  The  respective  claims  of  the  parties 
with  reference  to  the  stairway  in  question  will  sufficiently 
appear  from  the  following  statement,  which,  while  not  ac- 
curate in  detail  as  to  the  description  of  the  buildings  adjoin- 
ing it,  covers  all  the  facts  necessary  to  be  considered  in  deter- 
mining the  rights  of  the  parties  thereto:  In  1876  one  Tra 
Perigo  owned  lot  5  in  block  19  of  the  town  of  East  Des 
Moines,  situated  on  the  southeast  corner  of  Sixth  street  and 
what  is  now  designated  as  Grand  avenue,  with  a  frontage  of 
sixty  feet  on  Grand  avenue,  and  132  feet  on  Sixth  street 
Proposing  to  build  a  business  block  on  the  north  forty-four 
feet  of  this  lot,  with  the  frontage  on  Sixth  street,  he  entered 
into  a  contract  with  the  defendant  lodge  by  which  he  was  to 
build  two  stories,  and  the  lodge  was  to  build  the  third  story 
for  its  use,  under  a  lease  for  ninety-nine  years.  The  only 
portion  of  this  lease  now  material  is  the  provision  that  the 
lease  covers  the  upper  story  of  the  building  as  already  de- 
scribed, "together  with  an  open  and  unobstructed  passage- 
way to  be  not  less  than  four  feet  wide  and  running  from  the 
Sixth  street  front  of  said  brick  building  to  a  point  on  the  sec- 
ond story  where  the  stair  commences  leading  to  the  upper 
story  with  the  necessary  space  running  south  from  the  main 
passageway  on  the  second  story  requisite  for  the  building  of 
the  stairs  from  the  second  story  to  the  upper  story  of  said 
brick  building.'' 
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Under  this  arrangement  a  double  brick  building  was 
constructed,  the  two  parts  being  separated  on  the  first  and. 
second  floors  by  a  brick  wall,  and  the  stairway  from  the  Sixth 
street  front  to  the  second  floor  was  constructed  on  the  south 
side  of  this  wall,  while  on  the  second  ^oor  a  hallway  running 
to  the  eastern  end  of  the  building  and  the  stairway  leading 
to  the  lodgeroom  on  the  third  floor  were  also  on  the  south 
side  of  this  wall.  •  In  1885  Perigo  conveyed  the  south  half 
of  the  building  to  Lafayette  Harter  by  warranty  deed,  con- 
taining this  clause,  "  and  the  said  Perigo  reserves  the  right 
to  use  the  stairway  and  hall  upstairs."  The  portion  of  the 
building  retained  by  Perigo  had  rooms  on  the  second  floor, 
with  doors  leading  from  them  into  the  east  and  west  hallway, 
and  the  occupants  of  these  rooms  used  this  hallway  and  the 
stairway  from  Sixth  street  in  connection  with,  and  as  inci- 
dent to  the  occupancy  of,  such  rooms.  By  conveyances  from 
Lafayette  Harter,  through  intermediate  grantees,  the  defend- 
ant has  acquired  title  to  the  south  half  of  the  building  as 
above  described ;  there  being  no  reservation  in  the  warranty 
deeds  of  conveyance  of  any  easeme|nt  or  privilege  with  refer- 
ence to  the  stairway  or  hallway  such  as  is  referred  to  in  the 
conveyance  from  Perigo  to  Harter.  In  1888  Perigo  con- 
veyed the  north  half  of  the  buildiiig  to  a  grantee,  who  in  turn 
conveyed  the  same  to  plaintiff,  no  reference  being  made  in 
such  conveyances  to  the  use  of  said  stairway  and  hallway  sit- 
uated on  the  south  side  of  the  wall  between  the  two  buildings. 
The 'defendant  lodge,  having  acquired  another  building  south 
of  the  south  portion  of  the  Perigo  building,  of  which  it  has 
become  the  owner  by  conveyance  from  Harter,  through  inter- 
mediate grantees,  and  desiring  to  construct  another  stairway 
south  of  the  portion  of  the  original  Perigo  building  thus  ac- 
quired, has  attempted  to  close  the  stairway  in  the  Perigo 
building,  and  prevent  that  use  of  such  stairway  by  occupants 
of  the  north  half  of  the  Perigo  building,  now  belonging  to 
plaintiff ;  and  the  plaintiff  seeks  to  enjoin  the  closing  of  this 
stairway. 
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The  claim  of  plaintiff  is  that  the  reservation  by  Perigo, 
in  his  conveyance  to  Harter,  of  the  stairway  and  hallway  in 
the  south  half  of  his  building,  created  an  easement  appurte- 
1  lbasis-  use      ^^^^  ^  ^®  north  half  of  the  building,  which 
Sgh'te'of*'^'     passed,  without  specific  reference  in  the  inter- 
iwsee.  mediate  conveyances,  to  the  plaintiff,  and  that 

the  defendant  lodge  took  title  to  the  south  half  of  the  building 
subject  to  the  easement  thus. created.  The  claim  of  the  de- 
fendant is  that  the  original  lease  for  99  years  of  the  third 
story  of  the  Perigo  building,  with  the  provision  therein  re- 
lating to  the  stairway,  gave  to  the  defendant  lodge  the  ex- 
clusive right  to  the  use  of  the  stairway  from  Sixth  street  to 
the  second  floor  of  the  building  during  the  term  of  the  lease, 
and  that  on  the  purchase  of  the  south  half  of  the  building 
this  right  merged  into  the  ownership  of  the  south  half,  out 
of  whidi  the  stairway  and  hallway  were  reserved,  and  that 
no  easement  arose  by  virtue  of  the  lease  or  the  reservation 
in  the  conveyance  to  Harter,  which  became  appurtenant  to 
the  north  half  of  the  building,  and  passed  by  conveyance 
thereof.  This  is  the  very  point  in  issue,  for  appellants'  coun- 
sel, throughout  their  argument,  and  in  each  division  thereof, 
insist  that  under  the  original  lease  to  defendant  lodge  the 
exclusive  use  of  the  Sixth  street  stairway  was  granted  to 
the  lodge.  But  considering  the  provision  of  the  lease  in  the 
light  of  the  surrounding  circumstances  and  the  subsequent 
conduct  of  the  parties,  we  reach  the  conclusion  that  it  was 
the  privilege  of  using  this  stairway,  and  not  the  exclusive 
right  to  its  use,  which  was  granted  to  the  lodge.  The  grant 
was  of  '^  an  open  and  unobstructed  passageway,''  and  this 
language  does  not  indicate  in  itself  the  right  to  an  exclusive 
use.  In  view  of  the  circumstances  under  which  the  lease 
was  made,  no  such  construction  of  the  language  would  be 
justified.  Perigo  was  leasing  to  the  defendant  lodge  the  third 
story  of  his  building,  and  was  evidently  granting  to  the  lodge 
the  means  of  access  to  such  story.  It  could  not  have  been 
intended,  we  think,  that  Perigo  was  not  to  have  the  rights 
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for  himself,  his  tenants,  and  his  grantees,  to  use  the  stairway, 
for  any  proper  purpose  incident  to  the  usual  occupancy  of  the 
second  floor  of  his  building. 

Therefore,  when  Perigo  conveyed  to  Harter  the  south 
half  of  the  building,  reserving  "  the  right  to  use  the  stairway 
and  hallway  upstairs,''  he  did  not  simply  reserve  the  use  of 
2  Easements-  ^®  stairway  for  the  defendant  lodge,  but  also 
%s?rl°a"io^n:  ^^^  himsclf,  as  owuer  of  the  north  half  of  the 
appurtenances,  building^  which  reservation  would  pass  by  any 
lease  or  conveyance  of  the  north  half,  without  specific  refer- 
ence thereto.  That  such  an  easement  passes  by  a  convey- 
ance of  the  premises  to  which  it  is  appurtenant,  without  spe- 
cific description,  is  well  settled  by  the  authorities.  It  is  not 
necessarj'^  that  a  reservation  shall  have  been  made  to  the 
grantor,  his  heirs  and  assigns,  in  order  to  create  an  easement 
appurtenant  to  the  property  owned  by  the  grantor  at  the  time 
of  such  reservation,  and  for  the  beneficial  use  of  which  the 
reservation  is  made.  Such  a  reservation  is  not  a  personal 
privilege,  but  a  privilege  appurtenant  to  the  property.  Kar- 
mulhr  V.  Krotz,  18  Iowa,  352 ;  Thompson  v.  Miner,  30  Iowa, 
386 ;  Decorah  Woolen  Mill  Co.  v.  Greer,  49  Iowa,  490 ;  Moll 
V,  McCavley,  S3  Iowa,  677;  McPherson  v.  AcJcer,  MacAr- 
thur  &  M.,  150,  48  Am.  Rep.  749.  These  cases  are  not  predi- 
cated upon  the  doctrine  of  easement  by  necessity,  but  upon 
an  implied  covenant  with  reference  to  the  beneficial  enjoy- 
ment of  the  premises  to  which  the  easement  is  appurtenant. 
Toothe  V.  Bryce,  50  N.  J.  Eq.  589  (25  Atl.  182). 

It  is  wholly  immaterial,  therefore,  whether  tenants  of 

the  north  half  of  the  building  did  have  access  from  the  eas*^ 

end  of  the  hall  on  the  second  floor  to  Grand  avenue  by  mean> 

of  another  stairway,  unless  possibly  the  exist- 

RicHT  TO         ence  of  such  a  stairwaV  is  to  be  considered  as  in- 

dicating  the  intention  to  be  implied  from  the 

language  used  in  the  lease  to  the  defendant  lodge,  and  in 

the  reservation  made  in  the  conveyance  to  Harter.    But  the 

continuous  use  by  the  occupants  of  the  second  floor  of  the 
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north  half  of  the  building  of  the  Sixth  street  stairway  down 
to  or  near  the  time  when  the  defendant  lodge  attempted  to 
close  this  stairway  would  negative  any  understanding  that 
their  means  of  ingress  and  egress  between  the  hall  and  the 
street  was  limited  to  the  use  of  the  stairway  from  the  east  end 
of  the  hall  to  Grand  avenue.  It  appears  that  the  present 
tenant  of  the  north  half  of  the  building  has  closed  the  doors 
from  the  second  floor  of  his  tenement  to  this  hallway,  and  has 
constructed  for  his  own  purposes  an  interior  stairway  from 
the  first  to  the  second  floor,  and  that  the  stairway  from  the 
east  end  of  the  hall  to  Grand  avenue,  which  from  the  first 
was  a  temporary  structure,  has  fallen  into  disuse,  if  it  has 
not  entirely  disappeared.  But  these  facts  have  no  bearing, 
we  think,  on  the  right  of  the  plaintiff,  as  owner  of  the  north 
half  of  the  building,  to  the  use  of  the  Sixth  street  stairway 
as  an  easement  appurtenant  to  his  building. 

Counsel  for  appellants  would  have  us  consider  the  reser- 
vation in  the  conveyance  by  Perigo  to  Harter  of  the  south 
half  of  the  building,  already  quoted,  as  relating  only  to  the 
hallway  on  the  second  floor  and  the  stairway. 
**  ^^uSion.  leading  from  the  second  floor  to  the  lodgeroom. 
But  we  cannot  believe  that  this  is  a  fair  inter- 
pretation of  the  language,  and,  in  view  of  the  construction  of 
the  building,  known  to  both  parties  at  the  time  the  convey- 
ance was  made,  and  tlie  subsequent  continuous  use  of  the 
Sixth  street  stairway  in  connection  with  the  occupancy  of 
the  second  floor  of  the  north  half  of  the  building,  certainly 
Harter  could  not  have  understood,  nor  can  his  grantees  be 
justified  in  insisting  that  in  this  conveyance  Perigo  intended 
to  deprive  himself  and  his  grantees,  as  owners  of  the  north 
half  of  the  building,  of  the  use  of  this  Sixth  street  stairway 
as  a  method  of  ingress  and  egress  to  and  from  the  hall  on  the 
second  floor. 

N'or  is  there  any  competent  evidence  of  the  abandonment 

by  the  plaintiff  of  the  legal  right  to  enjoy  this  easement. 

The  mere  fact  that  the  present  tenant  of  plaintiff's  premises 
Vol.  128  lA.— 25 
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is  not  making  actual  use  of  the  Sixth  street  stairway  does 
not  indicate  any  abandonment  of  such  right  by 
plaintiff,  and  the  fact  that  plaintiff  has  al- 
lowed the  stairway  to  Grand  avenue  to  fall  into 
disuse  aflBrms,  rather  than  negatives,  his  continuous  insist- 
ence upon  the  right  to  access  to  the  second  floor  and  hallway 
by  means  of  the  Sixth  street  stairway. 

We  are ,  satisfied  that  the  decree  of  the  trial  court  is 
right,  and  it  is  afjfirmed. 


128      386 

P  ^^^  The  German  Insurance  Company  op  Freeport,  Appel- 
1^  ^  lant,  V.  The  Chicago  and  Northwestern  Railway 
— '  Company,  Appellee. 

Railways:    fires:    evidence.    In  an  action  against  a  railway  com- 

1  pany  for  a  fire  caused  by  negligent  operation  of  an  engine,  the 
testimony  of  an  expert  as  to  whether  fire  coming  from  the 
firebox  could  get  above  the  netting  at  the  front  end  of  the 
engine  without  going  through  the  same,  which  had  reference 
to  only  such  engines  as  could  have  set  the  fire,  was  competent 
though  in  the  nature  of  a  conclusion. 

Same.    The   evidence    of   a    qualified   witness    describing   engines 

2  which  might  have  started  the  fire  as  belonging  to  a  cert|iin 
class,  that  the  quality  and  equipment  of  the  same  were  the 
best  engines  the  company  had,  detailing  the  features  of  the 
engine  to  be  considered  in  connection  with  setting  out  of 
fire,  and  that  an  engine  could  not  be  operated  without  small 
cinders  escaping  from  the  smoke  stack,  was  competent. 

Instructions:    statement  op  issues.    In  stating  the  issues,  the  bet- 

3  ter  practice  is  for  the  court  to  make  a  succinct  statement 
thereof  rather  than  to  copy  the  pleadings,  but  where  the  points 
for  decision  of  the  jury  are  clearly  stated  in  other  parts  of  the 
charge  there  is  no  prejudicial  error. 

Submission  of  withdrawn  issues.    It  is  error  to  submit  an  issue 

4  which  has  been  withdrawn  during  the  trial. 

Instructions:    burden  of  proof.    Where  the  court  in  other  instnic- 

5  tions  has  pointed  out  just  what  plaintiff  was  required  to  prove 
to  make  out  a  case,  it  was  not  prejudicial  error  to  instruct  that 
it  had  the  burden  of  establishing  all  the  material  allegations 
of  the  petition. 
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Instruction:  negugence.  Where  the  court  charged  that  proof  of 
6.  setting  the  fire  by  one  of  the  defendant's  engines  raised  the 
presumption  that  defendant  was  guilty  of  negligence  and  to 
avoid  liability  the  burden  was  upon  it  to  overcome  such  pre- 
sumption by  disproving  every  fact  which  would  justify  a  find- 
ing of  negligence,  plaintiff  was  not  prejudiced  by  another  in- 
struction that  even  though  defendant's  engine  set  the  fire  there 
could  be  no  recovery  unless  the  jury  found  that  the  sparks 
escaped  from  the  locomotive  through  negligent  failure  to  keep 
the  same  in  repair. 

Negligtoce.    Negligence   defined   as   "a   failure   to   exercise    that 

7  degree  of  care  and  diligence  that  an  ordinarily  prudent  person 
would  exercise  in  his  own  affairs  under  like  or  similar  circum- 
stances/' includes  negligent  acts  of  commission  as  well  as 
omission. 

Instructions:    escape  op  fire:    affuances.    Where   the  jury  was 

8  told  that  a  railway  company  is  required  to  have  the  best  appli- 
ances for  preventing  the  setting  of  fires,  and  that  its  engines 
must  be  properly  handled,  another  instruction  requiring  the 
using  of  **  appropriate '  appliances "  was  not  objectionable,  as 
the  term  applied  to  the  character  of  appliances  previously  re- 
ferred to. 

Same.    An  instruction  that  if  the  fire  was  started  by  sparks  from 

9  defendant's  engine  it  would  be  liable  for  the  damage,  unless, 
at  the  time,  it  had  in  use  on  such  engine  the  best  appliances 
for  preventing  the  escape  of  fire,  and  such  engine  was  properly 
handled,  was  not  objectionable  as  eliminating  defendant's  duty 
to  keep  the  engine  in  repair. 

Instructions:    construction'  of.    There  is  no  reversible  error  where 
10    the  court's  instructions,  when  construed  together,  fairly  present 
the  issues,  although  some  paragraphs  standing  alone  are  appar- 
ently contradictory. 

Appeal  from  CaaroU  District  Court.  —  Hon.  F.  M.  Powbes, 

Judge. 

Wednesday,  Jjtly  12,  1905. 

Action  to  recover  damages  for  the  destruction  by  fire 
of  a  dwelling  house  and  contents  upon  which  plaintiff  had  a 
fire  insurance  policy  in  the  sum  of  $1,000,  which  indemnity 
it  paid  to  the  original  owner  of  the  property  destroyed.     Lia- 
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bility  on  the  part  of  the  company  is  predicated  upon  its  set- 
ting out  the  fire.  Defendant  denied  that  it  was  responsible 
for  the  fire,  and  denied  all  negligence  on  its  part.  It  also 
pleaded  a  settlement  with  the  owner  of  the  property,  but  as  it 
withdrew  this  defense  during  the  course  of  the  trial  the  case 
was  submitted  upon  the  other  issues  tendered.  There  was  a 
trial  to  a  jury,  resulting  in  a  verdict  and  judgment  for  the 
defendant,  and  plaintiff  appeals.  —  Afflrmed. 

J.  A.  Crain  and  Lee  &  Bohh,  for  appellant. 

James  C.  Davis,  A.  A.  McLaughlin,  and  M.  W.  Beach, 
for  appellee. 

Debmer,  J.  — '  Something  like  eighteen  errors  are  as- 
signed as  a  reason  for  the  reversal  of  the  judgment  Not 
all  are  argued,  and  we  shall  only  consider  those  which  seem 
to  be  important  or  controlling.  Most  of  these  center  around 
the  instructions  given  and  refused,  although  there  are  two  or 
three  rulings  on  evidence  which  are  challenged.  These  lat- 
ter relate  to  the  testimony  of  experts  as  to  the  construction 
and  operation  of  engines. 

Claim  is  made  that  the  defendant,  in  the  negligent  opera- 
tion and  construction  of  its  engines,  set  fire  to  an  elevator  in 
the  town  of  Glidden,  which  was  communicated  by  this  elevator 
to  the  insured  dwellinff  house  of  one  Nichols,  to- 

1.  Ratlkoads:  ^  ®  ^       ^  ' 

deSce  *^*  ^'^y  destroying  the  same  with  its  contents.  De- 
fendant denied  all  negligence,  and  pleaded  that 
its  engines  were  properly  and  carefully  managed,  and  were 
supplied  with  the  best  known  and  most  approved  appliances 
for  preventing  the  escape  of  fire  and  sparks,  which  were  in 
good  repair,  and  carefully  managed.  •  In  making  out  its  case, 
a  witness  who  showed  proper  qualifications,  was  asked  if  there 
was  any  way  in  which  sparks  of  fire  coming  from  the  fire 
box  could  get  above  the  netting  at  the  front  end  of  the  engine 
without  going  through  the  netting.  As  this  testimony  had 
roforonce  to  the  only  enirines  which  could  have  set  out  the 
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fire,  it  was  manifestly  competent  and  material.  True,  it  was 
j>crhaps  in  the  nature  of  a  conclusion,  but  it  was  such  an  one 
i\s  courts  universally  permit.  Yahn  v.  City  of  Ottvmwa,  60 
Iowa,  429,  and  other  like  cases. 

Other  qualified  witnesses  described  the  character  of  the 
engines  which  might  have  set  out  the  fire  as  belonging  to  what 
is  known  as  class  "  E,"  They  were  then  asked  as  to  the 
2  Sam  quality  and  equipment  of  such  engines  with 

regard  to  safety  and  the  setting  out  of  fires,  and 
answered  that  in  this  respect  the  draft,  netting,  and  appli- 
ances were  constructed  the  same  as  on  other  engines  on  the 
defendant's  system,  and  that  they  were,  as  a  class,  the  best 
engines  the  company  had.  They  were  also  asked  what  fea- 
tures of  a  locomotive  were  to  be  considered  in  connection 
with  the  setting  out  or  the  prevention  of  fires.  To  this  the 
responses  were:  netting,  diaphragm,  plates,  netting  in  front 
end  or  smoke  box  of  the  engine.  Other  witnesses  were  asked 
as  to  whether  an  engine  could  be  operated  without  small 
cinders  escaping  from  the  smokestack.  They  answered 
"  Xo."  Manifestly  these  questions  and  answers  were  each 
and  all  competent,  material  and  relevant.  Most  of  the  testi- 
mony was  from  experts  regarding  the  character  and  con- 
struction of  the  engines,  and,  although  some  of  the  questions 
called  for  answers  in  the  nature  of  conclusions,  they  were 
not  objectionable  on  that  account 

IT.  Instead  of  condensing  the  pleadings  and  giving  a 
short  and  succinct  statement  of  the  issues,  the  trial  court 
practically  copied  them  in  its  instructions.  This  practice  is 
.  ,  not  to  be  commended,  but  there  was  nothinj?  in 

8.  iRSTtucTioirs:        ,  ,  '      ,  »      . 

I^CTient  of  this  case  which  would  in  any  way  confuse  or 
confound  the  jury.  Moreover,  the  exact  points 
for  decision  by  the  jury  were  clearly  stated  in  other  parts  of 
the  charge,  and  no  prejudice  resulted.  City  v.  Moore,  109 
Iowa,  476;  Welch  v.  Ins.  Co.,  117  Iowa,  394;  Schaefer  v. 
Insurance  Co.  (Iowa),  100  K  W.  857. 

III.     Error  is  predicated  upon  the  court^s  failure  to 
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submit  the  issue  which  was  withdrawn  by  the  defendant. 
i.  Submission  ^^  discussion  of  such  a  qucstiou  seems  neees- 
dLw"^^ue.  sary.  It  would  have  been  error  to  have  sub- 
mitted it  after  its  withdrawal.  West  v.  Averill,  109  Iowa, 
488. 

IV.     The  court  instructed  that  the  burden  of  proof  was 

upon  the  plaintiff  to  establish  all  the  material  allegations  of 

its  petition.     If  this  were  all,  doubtless  the  case  should  be 

reversed,  for  a  plaintiff  is  never  required  to 

6.  iNSTBUcnoir:  *,  * 

^mi^  ^^  prove  more  than  is  necessary  to  entitle  him  to 
recover ;  and  a  jury,  under  such  an  instruction 
would  have  diflSculty  in  separating  the  material  from  the  im- 
material matters.  But  in  other  instructions  the  jury  was 
told  just  what  plaintiff  was  required  to  show  in  order  to  make 
out  a  case.  After  reading  the  instructions  as  a  whole,  the 
jury  could  not  have  been  left  in  any  doubt  as  to  what  were 
the  material  allegations.     - 

Plaintiff's  petition  was  in  two  counts,  and  it  is  contended 
that  it  might  recover  if  it  established  either.  This  is  funda- 
mentally correct ;  but  in  this  case  defendant's  liability  was 
predicated  on  a  single  theory,  and  this  was  fairly  submitted 
to  the  jury. 

The  trial  court  instructed  that  if  the  jury  found  the 
fire  was  set  out  by  one  of  defendant's  engines,  which  finally 
destroyed  the  insured  property,  then  the  presumption  arose 
that  defendant  was  guilty  of  negligence,  and,  in  order  to 
avoid  liability,  the  burden  was  on  defendant  to  overcome 
this  presumption  by  negativing  every  fact  which  would  jus- 
tify a  finding  of  negligence  on  its  part.  And  in  another 
instruction  this  same  thought  was  practically  repeated.  The 
burden  of  overcoming  this  presumption  of  negligence  was 
thus  cast  upon  defendant,  and  the  jury  was  clearly  instructed 
that,  unless  defendant  overcame  this  presumption,  and  met 
the  burden,  it  was  liable;  and,  if  liable,  that  the  measure 
of  its  responsibility  was  fixed  at  the  amount  plaintiff  paid 
the  insured,  Nichols,  with  six  per  cent,  interest  from  the  time 
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of  payment.  This  eliminated  all  collateral  matters,  and  in- 
troduced nothing  which  plaintiff  was  not  required  to  prove  in 
order  to  recover  on  either  count  of  its  petition. 

V.  After  instructing  as  above  with  reference  to  pre- 
sumptions, the  trial  court  said  in  another  instruction  that, 
even  though  defendant's  engines  set  out  the  fire,  yet  there 
e  iKSTiucTi    •   ^^^^^  ^  ^^  recovery  imless  the  jury  further 

negligence.  found  that  the  sparks  escaped  or  were  thrown 
from  the  locomotive  through  some  negligence  of  the  de- 
fendant either  in  failing  to  keep  the  locomotive  in  good 
order,  etc.  Taken  in  connection  with  the  other  instruc- 
tions, there  was  no  error  here.  Defendant's  liability  is  bot- 
tomed on  negligence.  True,  presumptions  arose  aiding  plain- 
tiff's case,  or  shifting  the  burden  to  the  defendant,  but,  after 
all,  negligence  must  be  shown  by  presumption  or  otherwise 
before  there  is  any  liability.  One  instruction  related  to 
the  ground  of  ultimate  liability,  and  the  other  to  presump- 
tions and  the  burden  of  proof,  and  there  is  no  conflict  be- 
tween them,,  when  considered  together,  as  all  instructions 
should  be.  Oreenfield  v.  R,  R.  Co.,  83  Iowa,  270 ;  Hemmi 
V,  R.  R.  Co.,  102  Iowa,  25 ;  Perpetual  Co.  v.  Gtujurardee  Co., 
118  Iowa,  729;  Coine  v.  R.  R.  Co.,  123  Iowa,  458. 

VI.  In  defining  negligence  the  court  said :  "  Negli- 
gence is  a  failure  to  exercise  that  degree  of  care  and  dili- 
gence that  an  ordinarily  prudent  person  would  exercise  in 
^  „  his  own  affairs  under  like  or  similar  cireum- 

7.  Nbgliokhcx. 

stances.'^  It  is  said  that  this  does  not  cover  acts 
of  commission  as  well  as  omission,  and  that  in  this  respect 
it  is  faulty  and  misleading.  But  we  think  it  covers  both. 
Failure  to  exercise  care  and  diligence  that  an  ordinarily  pru- 
dent person  would  involves  either  or  both.  ShuUz  v.  OrifjfUJi, 
103  Iowa,  150,  is  not  in  point. 

VII.  Our  fire  statute  does  not  make  a  railway  com- 
pany absolutely  liable  for  fires  set  out  by  it  Ordinary  and 
reasonable  care  on  the  part  of  the  company  is  all  that  is 
required.     There  is  no  unvarying  standard  of  ordinary  care. 
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Everything  depends  upon  the  circumstances  and  surround- 
ings of  the  case.     This  thought  was  submitted 

8.  Instructioh:  °  .  .  .  y.     • 

escape  of  fire;  to  the  lurv  uudcr  propcF  instructions.     It  is 

appliances.  ^      *f  r      r 

generally  held  that  ordinary  care  on  the 
part  of  a  railway  company  demands  the  use  of  the  best 
known  and  most  appropriate  appliances  for  preventing  the 
escape  of  fire,  and  the  jury  in  the  present  case  was  instructed 
that  defendant  must  have  had  the  best  appliances  for  pre- 
venting the  setting  out  of  fires,  and  that  its  engines  were 
properly  handled.  In  another  instruction  the  trial  court  used 
the  words  "  appropriate  appliances."  This  term  had  refer- 
ence to  the  kind  of  appliance  which  the  jury  had  theretofore 
been  told  the  defendant  was  required  to  keep.  None  other 
would  be  appropriate  in  view  of  the  former  instruction,  and 
there  was  no  error  here. 

VIII.  Instruction  7  given  by  the  court  read  as  fol- 
lows :  "  If  you  find  by  a  preponderance  of  the  evidence  that 
the  fire  was  started  by  sparks  emitted  and  thrown  from  one 
of  defendant's  engines  while  being,  operated  on 
defendant's  railroad,  the  defendant  will  be  lia- 
ble, unless  you  further  find  that  at  that  time  it  had  in  use 
on  said  engine  the  best  appliances  for  the  preventing  of  the 
setting  out  of  fires,  and  that  the  said  engine  was  at  the  time 
properly  handled."  This  is  criticised  because  it  omits  de- 
fendant's duty  to  keep  its  engines  in  repair.  This  instruction 
does  not  attempt  to  cover  the  whole  case,  and,  so  far  as  it 
went,  was  correct  Moreover,  it  will  be  noticed  that  th^  in- 
struction says-  that  defendant  at  the  time  the  engineer  set  out 
the  fire  must  have  "  had  in  use  on  said  engine  the  best  appli- 
ances for  the  preventing  of  the  setting  out  of  fires."  If  it 
did  not  at  that  very  time  have  them  on  that  particular  engine, 
then  defendant  was,  according  to  the  instruction,  negligent. 
This  necessarily  involves  the  thought  that  they  were  then  in 
repair,  otherwise  they  would  not  be  in  use.  Moreover,  in 
other  instructions  this  point,  as  well  as  the  condition  of  the 
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right  of  way,  etc.,  was  expressly  covered,  and  the  jury  could 
not  have  been  misled. 

Other  instructions  are  complained  of  as  being  contra- 
dictory and  misleading.     Taking  them  as  a  whole,  we  find 
no  such  conflict  as  counsel  think  they  see.     When  construed 
together,  as  they  should  be,  we  think  they  fairly 

10.  Ikstruc-  &  '  J  •    '  •/ 

8tnfction**o*f  presented  the  issues  to  the  jury.  Heading  some 
of  them  alone  and  apart  from  others,  we  might 
find  error,  but,  taken  as  a  whole,  they  fully  and  fairly  pre- 
sented the  exact  matters  for  decision.  Faust  v.  Hosford^  119 
Iowa,  97 ;  State  v.  Urie,  101  Iowa,  411 ;  Martin  v.  Murphy, 
85  Iowa,  669. 

Appellant  seems  to  confuse  the  degree  of  care  required 
of  a  railway  with  reference  to  the  setting  out  of  fires  with 
the  evidence  necessary  to  establish  it  Ordinary  and  reason- 
able care  is  all  that  is  required.  But  as  its  engines  contain 
fire,  which  is  always  a  dangerous  element,  it  must  use  the 
best  known  and  most  approved  appliances  for  confining  it. 
In  other  words,  the  care  must  be  proportioned  to  the  danger. 
The  eleventh  instruction  complained  of  by  appellant  holda 
■defendant  to  the  exercise  of  ordinary  and  reasonable  care, 
and  the  seventh  required  the  equipment  of  the  engine  with 
the  "  best  appliances,"  and  the  eighth  with  "  appropriate 
appliances."  We  find  no  prejudicial  error  in  the  instructions 
given. 

IX.     As  to  the  instructions  asked  by  the  plaintiff  and 

refused,  we  find  that  such  as  embodied  correct  propositions 

of  law  were  in  fact  given,  although  not  perhaps  in  the  exact 

language  of  the  request    The  only  doubtful  question  in  the 

case  is  the  instniction  to  the  effect  that  the  burden  was  upon 

plaintiff  to  establish  the  material  allegations  of  its  petition. 

^^re  are  no  express  allegations  of  negligence  in  the  peti- 

,  ^.     All   that  is  charged   is  the  setting  out  of  the  fire 

^^  an  engine  during  the  prevalance  of  a  high  windstorm, 

0d  while  structures  along  the  right  of  way  were  in  a  dry  and 

inflammable  state.    In  other  instructions  the  juiy  were  clearly 
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and  explicitly  directed  that,  if  the  fire  was  set  out  by  one  of 
defendant's  engines,  the  burden  of  proof  was  upon  the  de- 
fendant to  overcome  the  presumption  of  negligence  arising 
therefrom.  All  that  the  instruction  complained  of  did  was 
to  require  proof  on  the  part  of  the  plaintiff  that  the  engine 
did  set  out  the  fire.  This,  of  course,  was  correct.  There  was, 
as  we  think,  no  prejudicial  error  in  the  instruction  given  or 
in  the  refusal  to  give  those  asked.  Coine  v.  R.  R.  Co,,  123 
Iowa,  458 ;  Perpetual  Co.  v.  Ovarantee  Co/,  supra. 

X.  Lastly,  it  is  argued  that  the  verdict  is  without  suj)- 
port  in  the  evidence.  The  case  was  peculiarly  for  a  jury,  and 
with  its  finding  we  are  not  disposed  to  interfere.  It  was 
for  the  jury  to  say  whether  or  not  defendant's  engine  set 
out  the  fire,  and,  if  it  did,  whether  or  not  defendant  had 
met  the  prima  facie  case  of  negligence  made  out  against  it. 
There  was  a  conflict  in  the  evidence  on  these  propositions, 
and  in  such  cases  we  do  not,  in  the  absence  of  some  showing 
of  passion  or  prejudipe,  interfere.  There  is  no  such  showing 
here. 

No  prejudicial  error  appears,  and  the  judgment  must  be 
and  it  is  affirmed. 


' ^^         Blanche  Clemans,  Appellant,  v.  Chicago,  Rock  Islajtd 

AND  Pacific  Railway  Company. 

Railways:,   trespassers:     discovery  of  peril:     care:     evidence.    A 

1  railway  company  owes  a  trespasser  uppn  its  tracks  no  duty  until 
his  peril  is  discovered,  at  which  time  the  railway  company  is 
bound  to  exercise  the  care  required  in  case  of  a  nontrespasser. 
Evidence  reviewed  and  held  to  require  a  submission  of  the 
question  of  defendant's  exercise  of  proper  care  after  discover- 
ing plaintiff's  peril. 

Trespassers:    speed  ordinance.     A    city   ordinance   regulating   the 

2  speed  of  trains  within  the  corporate  limits  is  not  for  the  pro- 
tection of  one  upon  the  right-of-way  at  a  place  where  the  public 
has  no  right  to  cross  the  same. 
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Appeal  from  PoOc  District  Court.  —  Hon.  A.  H.  McVby, 

Judge. 

Wednesday,  July  12,  1905. 

Suit  to  recover  damages  for  personal  injuries.  There 
was  a  directed  verdict  for  the  defendant^  and  the  plaintiff 
appeals.  —  Reveraed. 

A.  L.  Eager  and  0.  R.  Patrick,  for  appellant. 

Carroll  Wright  and  John  /.  DUle,  for  appellee.    . 

Shebwtn,  C.  J.  —  The  injury  for  which  the  plaintiff 
seeks  recovery  was  received  while  she  and  her  mother  were 
walking  on  the  defendant's  track  within  the  corporate  limits 
1.  Raiuoads:       of  the  city  of  Des  Moines.    They  were  walking 

trespasser;  ^  .  /  *=* 

discovery  of     east,  and  the  train  that  struck  them  was  an 

peril;  care;  '' 

eridence.  ©mpty  cxcursion  train  backing  west  from  Dee 
Moines  to  Valley  Junction,  Iowa,  where  the  defendant's 
trainyards  are  located.  A  brakeman  was  stationed  on  the 
rear  platform  of  the  train,  and  he  first  noticed  the  plaintiff 
and  her  mother  when  they  were  about  a  quarter  of  a  mile 
west  of  the  train.  They  were  then  on  the  track,  and  walking 
east  towards  the  backing  train.  There  was  nothing  to  ob- 
struct their  view  of  the  train,  nor  was  there  anything  to  warn 
the  lookout  on  the  rear  of  the  train  that  they  did  not  see 
it,  or  know  that  it  was  approaching,  until  the  train  was 
within  250  feet  of  them,  at  which  time  the  brakeman  testi- 
fied it  became  apparent  that  they  had  not  noticed  the  train, 
and  were  not  goiAg  to  leave  the  track.  He  further  testified 
that  he  then  called  to  the  plaintiff  and  her  mother,  and 
that  failing  to  receive  recognition  in  response  thereto,  he 
signaled  the  engineer  to  stop  the  train.  If  this  were  all  of 
the  testimony  touching  the  action  of  the  brakeman  at  that 
critical  moment,  there  could  be  no  question  for  the  jui^,  so 
far  as  this  branch  of  the  case  was  concerned,  for  the  signal 
was  immediately  responded  to,  and  the  train  was  stopped  as 
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soon  as  possible.  It  was  running  at  the  rate  of  ten  or  fifteen 
miles  an  hour,  and  was  stopped  within  200  feet.  There  was 
other  testimony,  however,  tending  to  show  that  the  signal  to 
stop  was  not  given  until  the  train  was  within  10  feet  of  the 
plaintiff,  or  just  as  it  struck  them.  The  law  of  the  case  is 
well  settled.  The  plaintiff  and  her  mother  were  trespassers, 
and  the  defendant  owed  them  no  duty  until  their  peril  was 
known.  Burg  v.  Railway  Co,,  90  Iowa,  106 ;  Masser  v.  Rail- 
way Co,,  68  Iowa,  602 ;  Thomas  v.  Railway  Co,,  93  Iowa, 
248.  But  when  it  first  became  apparent  that  they  did  not 
know  of  the  approach  of  the  train,  and  that  there  was  danger 
of  striking  them,  the  active  duty  of  the  defendant  arose,  and 
it  was  then  bound  to  exercise  the  care  required  by  the  law 
in  case  of  nontrespassers.  Goodrich  v,  B,  C.  R,  &  N.  Ry, 
Co,,  103  Iowa,  412 ;  Svizin  v.  Ry.  Co.,  95  Iowa,  304 ;  Orr  v. 
Ry,  Co,,  94  Iowa,  423.  No  one  disputes  the  testimony  of  the 
brakeman  that  he  called  to  the  plaintiff  when  she  was  first 
discovered  to  be  in  peril;  but  it  surely  cannot  be  said  as  a 
matter  of  law,  that  such  a  warning  constituted  the  care  and 
diligence  necessary  to  relieve  the  defendant  from  liability. 
Whether  the  defendant  was  guilty  of  negligence  after  the 
plaintiff's  peril  was  discovered  was  therefore  a  question  for 
the  jui*y. 

An  ordinance  of  the  city  of  Des  Moines  prohibited  the 
running  of  trains  within  the  corporate  limits  at  a  rate  of 
speed  greater  than  six  miles  per  hour,  but  the  court  held 
it  to  be  immaterial  in  this  case,  and  we  think 
speed  ordi-      the  mling  clearly  correct.     The  ordinance  un- 
doubtedly was  for  the  protection  of  the  public 
in  so  far  as  it  had  the  right  to  cross  or  use  the  defendant's 
tracks,  and  no  further.    Except  at  crossings  or  at  other  places 
where  the  public  have  a  right  of  way,  the  person  who  crosses 
the  track  or  travels  thereon  does  so  at  his  peril.    He  is  there 
as  a  trespasser,  and  has  no  right  to  interfere  with  the  clear 
track  which  the  public  demands,  and  which  the  law  insists 
upon.     A  railroad  is,  to  a  certain  extent,  a  public  high- 
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way,  and  subject  to  public  control;  and  the  company  oper- 
ating it  has  the  right,  inhering  in  its  ownership,  and  for  the 
benefit  of  the  public,  to  a  clear  and  unobstructed  way,  and 
it  may  lawfully  assume  that  this  right  will  be  respected  by 
all  persons.  The  plaintiff  was  a  trespasser,  and,  as  we  have 
seen,  the  defendant  company  owed  her  no  duty  until  her 
danger  was  known.  As  said  by  Mr.  Justin  Harlan,  in  a  con- 
curring opinion  in  Felton  v.  Aubrey,  74  Fed.  350  (20  C. 
C.  A.  436) :  "  The  city  ordinance  did  not  and  could  not 
make  his  presence  on  the  track  rightful  at  a  place  other  than 
one  where  the  rights  of  the  railway  and  the  public  were 
mutual,  or  where  the  circumstances  were  such  as  to  imply  a 
license  to  use  the  track  by  wayfarers.  If  he  was  a  trespasser, 
the  railway  company  owed  him  no  duty  except  that  of  avoid- 
ing his  injury  if  his  danger  was  discovered  in  time  to  do 
so."  In  Masser  v.  The  Chicago,  R.  I.  £  P.  By.  Co.,  68 
Iowa,  602,  there  was  a  practical  application  of  this  rule, 
although  it  was  not  discussed  along  the  line  adopted  here. 
See,  also,  2  Thompson  on  Negligence,  section  1708 ;  Premtt 
V.  Eddy,  115  Mo.  283  (21  S.  W.  742).  The  cases  cited  by 
the  appellant  in  support  of  a  contrary  rule  are  not  in  point 
They  are  Grmd  Trunk  R.  Co.  v.  Ives,  144  TJ.  S.  408  (12 
Sup.  Ct.  679,  36  L.  Ed.  485) ;  Hayes  v.  Mich.  Cent.  B.  R. 
Co.,  Ill  TJ.  S.  228  (4  Sup.  Ct  369,  28  L.  Ed.  410); 
Union  Pacific  R.  Co.  v.  McDonald,  152  TJ.  S.  262  (14  Sup. 
Ct.  619,  38  L.  Ed.  434).  , 
The  judgment  is  reversed. 


A.  R.  Jones,  Plaintiff,  v.  O.  A.  Byington,  Judge^  De- 
fendant. 

Intoxicating  liquors:    violation  of  law*    burden  of  proof.    A  liquor 

1    dealer  has  the  burden  of  showing  compliance  with  the  legal 

requirements  which  arc  precedent  to  the  opening  of  a  saloon, 

but  one   complaining  must  aflSrmatively   show  a  violation   of 

law  involving  conduct  only. 


128 
144 
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Mulct  saloon:    more  than  one  room.    The  provisions  of  the  mulct 

2  law  are  violated  by  the  maintenance  of  a  saloon  connected  by 
a  window  with  other  rooms  on  the  same  floor,  apd  by  a  stair- 
way with  the  basement  through  which,  in  connection  with 
other  rooms,  another  street  is  reached  by  a  separate  stair- 
way. 

Presence  of  minors.    The  provisions  of  the  mulct  law  that  no  minor 

3  shall  be  allowed  in  a  saloon  apply  to  the  children  of  the  pro- 
prietor as  well  as  to  other  minors. 

Wednesday,  Jui*t  12,  1905. 

Action  of  certiorari  originally  brought  in  this  court  to 
determine  the  correctness  o£  certain  proceedings  had  before 
the  defendant,  as  judge  of  the  Eighth  Judicial  District,  and 
all  as  more  fully  stated  in  the  opinion.  —  Anmdled. 

Milton  Rendey,  for  plaintiff. 

Ranch  &  Bradley,  for  defendant 

Bishop,  J.  —  It  appears  that  in  April,  1904,  an  action 
in  equity  was  brought  in  the  Johnson  district  court  against 
one  Joseph  Bettag,  charging  him  with  maintaining  an  intoxi- 
cating liquor  nuisance  on  certain  premises  in  the  town  of 
Oxford  in  said  county.  Such  proceedings  were  ha4  in  said 
action  that  there  was  a  decree  for  permanent  injunction.  It 
was  provided  in  the  decree,  however,  that  a  writ  of  abatement 
should  not  issue  for  30  days,  and  not  thereafter  provided  tliat 
Bettag  comply  in  all  respects  with  the  mulct  salopn  law  in 
the  arrangement  and  conduct  of  his  place  of  business.  In 
March,  1905,  this  plaintiff  filed  an  information  charging 
the  said  Bettag  with  violating  said  injunctional  decree,  and 
praying  for  his  arrest  to  answer  as  for  contempt,  and  to 
show  cause  why  a  writ  of  abatement  should  not  issue;  A 
warrant  was  duly  issued,  and,  upon  being  brought  in,  Bettag 
filed  answer,  denying  generally.  A  hearing  was  had,  the 
evidence  of  witnesses  being  taken  and  reported  by  the  official 
shorthand  reporter,  at  the  close  of  which  the  defendant  was 
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found  guiltless  and  was  discharged.  The  instant  proceed- 
ings were  then  commenced  in  this  court. 

The  return  of  the  defendant  includes,  in  addition  to  the 
papers  filed  and  the  record  entries,  the  evidence  taken  upon 
the  hearing  for  contempt.  Therefrom  it  appears  without 
conflict  that  Bettag  was  conducting  a  saloon  and  engaged 
in  the  sale  of  intoxicating  liquor  at  Oxford  at  the  time  the 
information  was  filed.  There  was  no  attempt  on  his  part  to 
make  proof  that  those  general  requirements  of  the  mulct  law 
which  are  in  the  nature  of  conditions  precedent  had  been 
complied  with.  On  the  contrary,  the  hearing  seems  to  have 
proceeded  upon  the  theory  that  the  law  had  been  put  in  force 
in  the  town,  and  the  evidence  pro  and  con  was  addressed 
to  the  sole  question  whether,  in  conducting  his  saloon,  Bettag 
had  observed  the  requirements  of  the  law  having  direct  re- 
lation to  the  character  of  his  place  of  business,  and  the  mat- 
ter of  his  conduct  in  operating  the  same. 

Counsel  for  the  instant  plaintiff  take  the  position  that, 
having  made  proof  of  the  keeping  for  sale  and  selling  of 
intoxicating  liquor,  the  burden  was  cast  upon  Bettag  to  show 
L  iwToxicATXNo  '  fuU  compliaucc  with  all  the  requirements  of  law 

LiQUom:  viola-  ^  ,  ^  ,./», 

SSSwf  of''*     necessary  to  l^al  operation,  and,  in  a  qualified 
proof.  Sense,  we  majy  concede  the  position  to  be  well 

taken.  Without  doubt,  a  dealer  must  take  the  burden  of 
showing  performance  of  all  those  things  which  are  in  their 
nature  conditions  precedent  to  the  opening  of  a  saloon,  and 
it  is  not  going  too  far  to  require  him  to  show  that  the  phys- 
ical aspects  of  his  place  of  business  conform  to  the  require- 
ments of  the  law.  But  it  is  for  the  complaining  party  in  all 
cases  to  show  violations  of  the  law  involving  matters  of  con- 
duct only,  as  that  sales  were  made  to  minors,  or  on  Sunday, 
etc.    '  •  ^ 

The  record  before  us,  however,  does  not  require  that  we 
draw  any  nice  distinctions  as  to  the  burden  of  proof.  Con- 
ceding the  mulct  law  to  be  in  force,  we  find  positive  proof 
that  the  requirements  thereof  were  not  being  complied  witK 
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by  Battag,  both  in  respect  of  the  physical  character  of  his 
2.  Mulct  sa-       place  of  business,  and  as  to  his  conduct  of  such 
tSn'onr*      place.     The  law  requires  that  the  business  shall 
room.  j^  carried   on   in   one  room,   having  but  one 

entrance,  and  that  upon  a  public  street.  Bettag  had  at  least 
two  rooms  —  a  barroom  proper,  and  a  basement  room  under- 
neath in  which  liquors  were  kept,  the  two  being  connected 
by  a  flight  of  stairs.  And,  further,  it  appears  that  the  base- 
ment room  was  connected  with  other  rooms  in  the  buildings 
and  through  them  into  a  side  street,  by  another  and  separate 
flight  of  stairs.  In  addition  to  this,  there  was  near  the  rear 
end  of  the  barroom  an  opening  in  the  wall,  in  character  of 
a  window,  through  which  communication  could  be  had  with 
other  rooms  on  the  main  floor  of  the  building. 

As  to  the  conduct  of  the  place,  there  is  undisputed  evi- 
dence of  sales  of  liquor  to  a  minor;  there  is  evidence  that 
the  minor  son  of  Bettag  was  frequently  in  the  saloon  and 
behind  the  bar;  and  there  is  evidence  that  the 
8.  Presence  ot     hours  Specified  in  the  statute  within  which  a 

MINORS.  '^ 

saloon  may  be  kept  open  were  not  strictly  ob- 
served. Counsel  for  defendant  seem  to  think  that  the  spirit 
of  the  law  was  not  violated  by  the  presence  of  the  minor 
son  of  Bettag  behind  the  bar.  We  think  otherwise.  It  is  the 
mandate  of  the  statute  that  "  no  minor  shall  be  allowed  in 
the  room,"  and  that  no  person  shall  be  allowed  behind  the 
bar  except  those  whose  names  are  listed  with  the  county 
auditor.  The  children  of  the  keeper  of  the  place  come  within 
the  prohibition,  as  well  as  the  children  of  his  neighbor.  And 
the  reasons  therefor  are  not  diflFerent  in  any  material  respect. 
As  to  the  matter  of  the  opening  and  closing  of  the  saloon, 
the  evidence  is  somewhat  in  conflict,  and,  if  this  were  all, 
we  should  hesitate  before  assuming  to  condemn.  It  is  suffi- 
cient, however,  to  say  that  in  the  other  respects  mentioned 
the  evidence  is  clear  and  satisfactory,  and  therefrom  we 
may  justify  the  conclusion,  which  we  reach,  that  contempt 
of  the  injunction  decree  was  made  out,  and  there  should  have 
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been  judgment  accordingly.      See  the  cases  cited  in  Bell  v. 
Hamm,  127  Iowa  343.    . 

The  order  of  discharge  as  entered  in  the  proceedings 
for  contempt  in  question  is  annulled,  and  such  further  pro- 
ceedings are  directed  to  be  had  in  that  behalf  as  by  law  pro- 
vided. —  Annulled. 


Frances  R.  Hostetler,  Appellee,  v.  W.  Eddy,  Appellant 

Homestead:    contract  of  sale  by  husband  alone:    evidence.    An 

1  action  for  damages  based  on  a  refusal  to  convey  homestead 
property  in  accordance  with  an  option  contract  executed  by 
the  husband  alone,  will  not  lie.  Evidence  reviewed  and  held 
sufficient  to  impress  the  property  in  suit  with  a  homestead 
character. 

Intention  of  owner.    In  determining  the  homestead  character  of 

2  the  property,  the  intention  of  the  owner  is  immaterial  where 
there  is  actual  occupancy  by  the  family  as  a  home. 

Avoidance  of  contract.    A  contract  of  the  husband  alone  to  sell  a 

3  homestead  is  void  in  favor  of  both  husband  and  >vife. 

Appeal  from  Black  Hawk  District  Court.  —  Hon.   F.  C. 
Pi^TT,  Judge. 

Wednesday,  July  12,  1905. 

Action  at  law  to  recover  damages  for  failure  to  convey 
real  estate  pursuant  to  a  contract  alleged.  The  facts  are 
stated  in  the  opinion.  There  was  a  jury  trial,  and  verdict 
and  judgment  in  favor  of  plaintiff.  The  defendant  appeals. 
—  Reversed. 

Mullan  &  Pickett,  for  appellant 

Boies  &  Boies  and  Courtright  £  Arhuckle,  for  appellee. 

Bishop,  J.  —  The  defendant  now  owns,  and  for  more 

than  thirty  years  has  owned,  contiguous  lots  2  and  3  in  block 
Vol.  128  Ia.—  26 
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2  in  the  city  of  Waterloo.  In  July,  1897,  defendant  leased, 
by  writing,  for  a  stipulated  rental,  the  northwest  sixty-five 
feet  of  the  northeast  ninety  feet  of  said  lots  to  plaintiff,  "  to 
be  used  for  the  purpose  of  erecting  a  store  building,  .  .  . 
for  the  period  of  six  years  .  .  .  ending  on  the  8th  day 
of  July,  1903."  Among  the  further  provisions  of  the  lease 
appear  the  following: 

It  is  also  agreed  by  the  parties  hereto  that  said  Hostetler 
shall  have  the  option  to  purchase  of  said  Eddy  the  property 
above  described  at  any  time  within  three  years  from  the 
date  of  this  lease  at  the  price  of  $6,500.  ...  In  case 
such  purchase  is  made  said  Eddy  agrees  to  execute  and  de- 
liver to  said  Hostetler  a  good  warranty  deed  of  the  prem- 
ises described.  ...  If  said  Hostetler  shall  not  elect 
to  purchase  said  property  as  above  mentioned,  at  the  expira- 
tion of  this  lease  .  .  .  she  shAll  have  the  right  to  remove 
the  building  or  buildings  she  may  have  erected  thereon  within 
two  months  from  the  expiration  of  the  lease. 

Plaintiff  at  once  erected  a  frame  building  covering  the 
leased  ground,  and  occupied  the  same  until  September,  1899, 
when  the  building  was  partially  destroyed  by  fire.  Plaintiff 
then  built  a  more  substantial  structure,  two  stories  in  height, 
veneered  with  brick,  and  in  June,  1900,  she  tendered  to 
defendant  the  full  sum  of  $6,500,  and  demanded  a  deed  of 
the  property  covered  by  the  lease,  which  tender  and  demand 
for  conveyance  defendant  refused.  This  action  was  com- 
menced in  September,  1900,  and,  in  substance,  the  petition 
alleges  — •  using  the  language  of  her  counsel  in  argument  — 
"  the  breach  of  the  optional  contract  to  sell  and  convey,  and 
claims  damages  arising  from  a  difference  between  the  con- 
tract price  and  the  actual  value  of  the  real  estate  with  the 
permanent  and  unremovable  improvements  she  had  made 
thereon  at  the  time  of  the  breach."  The  answer  of  defend- 
ant admits  the  making  of  the  contract  declared  upon  in  the 
petition,  and  the  refusal  on  his  part  to  accept  of  the  tender 
alleged  and  to  convey.    The  defensive  allegation  is  then  made 
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that  at  the  time  of  the  making  of  said  contract,  and  ever 
since,  he  (defendant)  was  a  married  man  and  the  head  of 
a  family,  and  that  the  said  premises  then  and  now  constitute 
a  part  of  his  homestead;  that  his  wife  did  not  join  in  the 
execution  of  the  contract  sued  upon.  At  the  close  of  all 
the  evidence  in  the  case  the  defendant  moved  for  an  in- 
structed verdict  in  his  favor  upon  the  ground,  among  others, 
that  the  homestead  character  of  the  real  estate  in  question 
was  established  by  the  evidence  beyond  dispute,  and  this 
motion  was  overruled.  As  we  think  the  motion  should  have 
been  sustained,  we  may  confine  ourselves  to  a  discussion  of 
the  propositions  presented  thereb|y. 

As  already  stated,  the  defendant  became  the  owner  of 
the  property  sonie  thirty  years  ago.  It  is  conceded  that  the 
entire  property  is  less  than  one-half  acre  in  extent  Soon 
1.  Hombsteab:      after  his  purchase,  defendant  built  a  residence 

contract  of  .  i  •  •         •  i    i  •      /• 

Mie  by  bus-     Qu  the  propcrtv,  and  moved  into  it  with  his  lam- 

band  alone;  r      r       J?  ,  ., 

evidence.         Jy.     The   property   was    thus   occupied   until 
in  the  year  1892,  when  defendant  and  his  wife  separated, 
the  latter  going  to  Chicago,  where  she  obtained  a  divorce 
in  the  year  1894.    There  were  no  children  as  a  result  of  the 
marriage,  and,  after  his  wife  left,  defendant  occupied  some 
rooms  in  the  house,  also  the  bam,  and  the  rest  was  leased  to 
a  tenant     In  June,  1896,  ho  remarried,  and  with  his  wife  at 
once  took  possession  of  the  entire  property  as  a  place  of  resi- 
dence; and,  with  two  children  bom  to  them,  they  continued 
in  the  occupancy  thereof  as  a  home  down  to  the  time  of  the 
trial.     The  contract  with  plaintiff,  made  in  the  year  1897, 
was  not  signed  by  Mrs.  Eddy,  and,  if  that  were  material,  she 
was  not  advised  of  the  provisions  thereof.     So  far  the  facts 
are  in  no  respect  the  subject  of  dispute.     And  if  this  were 
all,  it  is  quite  probable  there  would  be  found  no  one  to  urge  a 
right  on  the  part  of  plaintiff  to  recover.    Code,  section  2974, 
provides  that  "  no  conveyance     ...     or  contract  to  con- 
vey   .     .     .     the  homestead,  if  fhe  owner  is  married,  is 
valid,  unless  the  husband  and  wife  join  in  the  execution  of 
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the  same  joint  instrument,"  etc.  And  the  actual  occupation 
by  the  family  of  the  property  as  a  dwelling  place  is  a  suffi- 
cient declaration  of  its  homestead  character.  Yost  v.  De- 
vault,  9  Iowa,  60;  Reesemcm  v.  Davenport,  96  Iowa,  330; 
Thompson  on  Homestead,  section  240. 

But  plaintiff  in  her  reply,  denies  that,  at  the  time  of  the 
lease  and  contract  to  convey,  the  property  in  question  was 
impressed  with  the  homestead  character;  and  it  is  insisted 
in  argument  that  the  evidence  warranted  a  finding  on  the 
part  of  the  jury  that  the  occupancy  of  the  property  by  de- 
fendant and  his  family  was  intended  to  be,  and  was  in  fact, 
temporary  only,  and  without  intent  to  claim  any  right  of 
homestead  therein.  The  facts  relied  upon  to  support  a  re- 
covery, in  addition  to  those  already  stated,  in  substance,  are 
these:  The  property  is  located  in  a  business  section  of  the 
city,  and  in  the  year  1895  (being  the  year  preceding  his  mar- 
riage to  his  present  wife)  defendant  repeatedly  made  declara- 
tion of  an  intention  to  subdivide  the  property  into  lots  for 
business  purposes,  and  make  sale  thereof  as  such.  He  made 
with  pencil  a  plan  for  subdivision,  and  submitted  it,  with 
proposals  to  sell,  for  the  inspection  of  several  persons  with 
whom  he  sought  to  have  negotiations.  Something  over  a 
year  after  this  marriage  the  contract  upon  which  this  suit 
is  based  was  entered  into,  and  later  defendant,  acting  alone, 
authorized  by  leases  each  for  one  year  the  erection  of  two 
other  small  buildings  facing  a  side  street  on  the  property.  It 
does  not  appear  that  Mrs.  Eddy  knew  anything  about  what 
transpired  before  her  marriage.  As  to  the  matters  subse- 
quent, she  knew  simply  of  the  physical  facts  as  to  occupancy, 
respecting  which  she  made  objections  to  her  husband,  but 
none  to  the  tenants.  It  is  upon  the  facts  as  thus  stated,  com- 
prehending the  whole  case,  that  we  conclude  that  no  case  was 
made  for  the  jury.  We  may  concede  that  while  defendant 
was  living  upon  the  property,  an  unmarried  man,  no  right  of 
homestead  existed.  But  the  moment  he  again  became  the 
head  of  a  family,  and  the  property  became  the  place  of  resi- 
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denoe  of  that  family  it  became  impressed  with  the  home- 
stead character,  and  this  in  his  favor  and  in  favor  of  his 
wife.  From  this  it  follows  that  the  intention  formed  by  de- 
fendant, while  yet  single,  to  sell,  and  even  though  he  con- 
tinued to  entertain  such  intention  after  his  marriage,  is 
wholly  immaterial.  It  is  sufficient  that  he  did  not  sell,  and 
that  he  did  make  of  the  property  a  home  for  his  family. 
Rhodes  v.  McCormick,  4  Iowa,  374 ;  Williams  v.  Swetland, 
10  Iowa,  51 ;  Wollcut  v.  Lerdell,  78  Iowa,  672 ;  Thompson  on 
Homestead,  section  230 ;  Waples  on  Homestead,  page  175. 

Counsel  for  appellee  insist  that  the  question  of  the  ex- 
istence of  a  homestead  right  rests  wholly  in  intention.  That 
there  are  cases  in  which  intention  is  of  materiality  is  true. 
t.  iiTTEKTiow  o9  B^^t  ^*  ^s  never  true  as  applied  to  one  in  the 
owHi*.  actual  occupancy  of  a  place  of  residence  as  a 

homa  This  must  be  so,  because  a  homestead  is  not 
in  such  cafees  dependent  upon  intention.  It  requires  no 
proclamation  or  formal  dedication,  but  comes  into  existence 
by  mere  operation  of  law  contemporaneous  with  occupancy. 
It  ends  only  with  abandonment  in  fact.  Charless  v.  Lamber- 
son,  1  Iowa,  435 ;  Tost  v.  Devmilt,  supra;  Thomas  v  Wil- 
liams,  50  Tex.  275;  Little  v.  Baker  (Tex.  Sup.),  11  S.  W. 
549 ;  Carter  v.  Sommerm^yer,  27  Wis.  665. 

It  is  not  contended  that  the  leases  made  were  sufficient  to 
constitute  abandonment.  The  facts  were  brought  into  the 
case  only  as  reflecting  the  intention  of  defendant  with  re- 
spect to  the  property  at  the  time  of  his  remarriage,  and  at 
the  time  the  contract  with  plaintiff  was  made.  As  we  hold 
the  matter  of  his  intention  to  be  immaterial,  the  facts  evi- 
dencing the  same  are  immaterial.  Savings  Bank  v.  Kenr 
ne^,  58  Iowa,  454 ;  Robb  v.  McBride,  28  Iowa,  386. 

A  further  reason  is  to  be  found  in  the  fact  that  whatever 
was  done,  as  shown,  was  by  the  defendant.  The  case  ignores 
that  phase  of  the  situation  presented  by  the  presence  of  Mrs. 
Eddy,  her  homekeeping  on  the  property,  and  her  rights  in  the 
premises.    Certainly  no  one  —  neither  her  husband,  nor  any 
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one  with  whom  he  might  contract  —  could  be  heard  to  say 
it  was  not  her  home  in  fact,  and  her  homestead  in  law.  And 
being  such,  she  could  not  be  deprived  of  it,  or  any  interest 
therein,  against  her  will.  Morris  v,  SargerU,  18  Iowa,  90; 
Lunt  V.  Neeley,  67  Iowa,  97. 

The  property  being  a  homestead,  the  contract  of  de- 
fendant to  sell  was  void  under  the  statute.  It  was  void  in 
favor  of  both  husband  and  wife^  Alvis  v.  Alvis,  123  Iowa, 
g  AvoiDANCB  ^^®'  Accordingly  a  mere  refusal  to  convey 
OF  CONTRACT.  qq^\^  jjq^  \^  mado  the  subject  of  an  action  for 
specific  performance,  nor  would  an  action  for  damages  lie. 
Yost  V.  DevauU,  supra;  Baamett  v.  Mendenhail,  42  Iowa, 
296 ;  Mann  v.  Corrington,  93  Iowa,  108. 

Mudi  is  said  in  argument  respecting  the  moral  phase  of 
the  case,  especially  as  affected  by  the  conduct  of  defendant, 
shown  in  connection  with  the  rebuilding  of  the  store  after 
the  fire.  But  with  this  the  courts  can  have  nothing  to  do. 
Plaintiff,  when  she  made  her  contract,  knew  of  the  occupancy 
of  the  premises  by  defendant  and  his  family  for  home  pur^ 
poses,  and  she  should  have  protected  herself  by  obtaining 
the  signature  of  the  wife. 

The  judgment  must  be  reversed,  and  the  case  remanded 
for  further  proceedings  according  to  law.  —  Reversed. 


Jacob  Thbush,   Appellant,   v.   Bbigham  Gbaybill,  Ap- 
pellee. 

Sale  of  land:    mistake  as  to  quantity:    damages:    interest.    In- 

1  terest  is  not  recoverable  on  the  amount  of  difference  in  value 
of  the  land  which  plaintiff  actually  acquired  by  his  deed  and 
that  which  he  supposed  he  was  acquiring,  where  he  took  pos- 
session of  the  full  amount  and  retained  it  until  the  time  of 
trial. 

New  trial:    appeal:    discretion  of  court.    In  passing  on  a  motion 

2  for  new  trial,  a  finding  of  the  trial  court  of  a  question  of  fact 
will  not  be  disturbed  on  appeal  in  the  absence  of  abuse  of 
discretion. 
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New  trial:  review  on  appeal.  In  passing  on  a  motion  for  new 
3  trial  the  court  ordered  plaintiff  to  remit  the  jury's  allowance 
of  interest  or  submit  to  a  new  trial.  Plaintiff  refused  to  remit 
and  his  notice  of  appeal  recited  that  the  same  was  taken  from 
the  judgment  and  order  sustaining  defendant's  motion  and 
requiring  him  to  remit  any  entry  of  judgment  thereof;  held 
that  the  only  question  before  the  appellate  court  was  plain- 
tiffs right  to  recover  interest,  and  he  could  not  urge  error 
in  the  court's  refusal  to  submit  to  the  jury  certain  questions 
of  damages. 

Appeal  from  Pottcuwattamie  District  Cowrt. —  Hon.  K  W. 
Macy,  Judge. 

Wednesday,  July  12,  1905.  , 

Action  to  recover  damages  growing  out  of  a  sale  and 
conveyance  of  real  estate  by  defendant  to  plaintiff.  Trial 
was  had  to  a  jury,  resulting  in  a  verdict  for  plaintiff.  A 
motion  by  defendant  to  set  aside  the  verdict  as  rendered,  and 
for  a  new  trial,  was  sustained  on  condition,  and  from  the 
order  thus  made  the  plaintiff  appeals. —  Affirmed. 

Clem  F.  Kimball,  for  appellant 

Saunders  &  Stvart,  for  appellee. 

Bishop,  J. —  In  the  year  1883  the  defendant,  then 
being  the  owner  of  the  lands  in  question,  with  others,  laid 
out  and  caused  to  be  surveyed  and  platted  the  town  of 
Underwood,  in  Pottawattamie  county.  As  related  to  the 
particular  lots  which  are  of  the  subject-matter  of  this  con- 
troversy, the  plat  of  said  town  as  recorded  was  erroneous, 
in  that  the  depth  of  the  lots  as  shown  on  the  plat  was  202 
feet,  whereas  in  fact  the  depth  of  the  lots  as  actually  sur- 
veyed and  staked  out  was  only  142  feet.  In  the  year  1890 
the  defendant  sold  to  plaintiff,  under  written  contract,  lots 
7  to  11,  inclusive,  in  block  12  in  said  town,  "  according  to 
the  recorded  pl^t,"  and  in  said  contract  agreed  to  convey 
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by  warranty  deed  upon  payments  as  stipulated  for  being 
made.  In  February,  1893,  the  defendant  executed  and  de- 
livered to  plaintiff  a  warranty  deed  of  the  lots;  describing 
them  simply  by  lot  and  block  number.  It  is  conceded  that 
the  survey  as  actually  made  is  controlling  in  respect  of  the 
size  of  the  lots,  and  accordingly  that  plaintiff  took  title  by 
his  deed  to  the  depth  of  142  feet  only.  The  contention  as 
presented  by  the  petition,  and  as  sought  to  be  sustained  by 
the  evidence,  is  that  plaintiff  was  induced  to  buy  the  lots 
and  pay  the  stipulated  price  by  the  representations  of  de- 
fendant that  such  lots  were  202  feet  in  depth,  which  repre- 
sentation was  false  in  the  respect  above  stated.  Among 
other  things,  the  plaintiff  seeks  to  recover  as  dajnages  the 
difference  in  value  of  the  lots  as  they  are,  and  what  would 
have  been  the  value,  had  they  been  of  the  size  represented. 
As  testified  to  by  plaintiff  as  a  witness,  the  aggregate  of  such 
difference  was  the  sum  of  $150.  The  issue  involving  the 
alleged  misrepresentation  and  damage  was  alone  submitted 
to  the  jury,  and,  in  the  course  of  the  instructions  given,  the 
jury  was  told  that,  if  plaintiff  was  found  entitled  to  recover, 
interest  should  be  allowed  upon  the  amount  found  from  a 
date  named-  down  to  the  time  of  the  trial.  The  verdict  as 
returned  by  the  jury  was  for  the  sum  of  $150,  with  interest 
amounting  to  the  further  sum  of  $109.  In  ruling  upon  the 
motion  of  defendant  for  a  new  trial,  this  was  the  record 
made:  "It  is  ordered  that  plaintiff  be  required  to  remit 
of  the  amount  allowed  by  the  jury  the  sum  of  $109,  the 
same  being  the  amount  of  interest  allowed;  and  the  court 
finding  that,  under  the  record  herein,  the  plaintiff  is  not 
entitled  to  recover  interest,  and  upon  plaintiff  refusing  to 
make  such  remission,  the  motion  to  set  aside  the  verdict  and 
for  new  trial  will  be  sustained,"  etc.  Plaintiff,  having  re- 
fused to  remit,  served  his  notice  of  appeal,  which  recited 
that  the  appeal  is  taken  from  "  the  judgment  and  order  sus- 
taining defendant's  motion  for  a  new  trial,  and  requiring 
plaintiff  to  remit  any  entry  of  judgment  thereof,"  etc. 
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•  The  foregoing  statement  as  to  the  record  makes  it  clear 
that  we  have  before  us  but  one  question  for  determination. 
Conceding  the  right  of  plaintiff  to  a  recovery  for  damages 
1.  Sals  OF  land:  in  character  as  claimed  by  him,  and  as  stated 

mistake  as  to  ^  . 

quanrity;         abovc,  was  he  entitled  to  have  interest  on  the 

damages;    in'  ' 

terest.  amouut   thereof   as  particularly  computed  by 

the  jury,  and  returned  as  part  of  the  verdict  ?  It  is  evident 
to  our  minds  that  the  negative  holding  of  the  court  was 
predicated  upon  the  evidence  appearing  in  the  record  tending 
to  prove  that  plaintiff  made  claim  under  his  contract  and 
deed  to  the  lots  as  designated  of  the  full  depth  of  202  feet, 
and  that  he  took  possession  conformably  to  his  claim,  and 
retained  the  same  down  to  the  time  of  the  trial.  Assuming 
such  to  be  the  facts,  it  is  clear  that  interest  was  not  recov- 
erable. Sutherland,  Damages  (3d  Ed.),  section  610; 
Wood  V.  Coal  Co.,  48  111.  356  (95  Am.  Dec.  554).  • 

As  to  the  fact  of  possession  by  plaintiff,  it  was  for  the 
trial  court,  in  the  first  instance,  to  draw  a  conclusion  from 
the  evidence ;  and  in  such  cases  there  can  be  no  interference 
:t.  New  trial:     upon  appeal,  except  an  abuse  of  discretion  is 

appeal:  discrc-  ,  \rw        •  i     i 

tion  of  court,  made  to  appear.  Ine  instant  record  does  not 
warrant  us  in  concluding  that  the  discretionary  powers  of 
the  court  were  abused. 

By  allegation  and  by  evidence  offered  on  the  trial, 
plaintiff  asserted  and  insisted  upon  damages  resulting  from 
the  misrepresentation  alleged,  other  and  in  addition  to  those 
3.  N«w  trial:     arising  out  of  difference  in  values  —  as  that 

review  on  ap-  ^ 

p«*^  he  had  been  put  to  the  expense  of  litigation 

in  endeavoring  to  have  a  street  opened  up,  etc.  Complaint 
is  now  made  in  argument  of  the  refusal  of  the  court  to  sub- 
mit to  the  jury  any  question  respecting  the  matter  of  such 
claim  for  damages.  It  is  apparent  to  our  minds  that,  under 
the  state  o.f  the  record,  the  subject-matter  of  such  complaint 
cannot  be  considered.  Plaintiff  did  not  move  for  a  new 
trial.  His  attitude  is  one  of  resistance  to  a  new  trial,  and 
he  appeals  only  because  a  new  trial  was  awarded. 
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We  conclude  that  the  record  discloses  no  reversible 
error,  and  the  ruling  and  order  appealed  from  are  therefore 
affirmed* 


Adda  L.  'Arnold,  Appellee,  v.  The  City  of  Waterloo, 

Appellant. 

Sidewalks:  injury  to  pedestrian:  negligence:  knowledge  of 
DEFECTS.*  The  mere  knowledge  of  a  pedestrian  that  a  walk  over 
which  he  assumes  to  pass  is  defective,  is  not  under  all  cir- 
cumstances sufficient  to  establish  negligence  as  a  matter  of 
law.  In  the  instant  case  the  question  of  plaintiff's  negligence 
was  properly  submitted  to  the  jury. 

Appeal  from  Black  Hawk  District  Covrt.-^  Hon.  Frankliit 
*  C.  Platt,  Judge. 

Wednesday,  July  12,  1905*. 

Action  to  recover  damages  for  a  personal  injury  caused 
by  a  defective  sidewalk.  From  a  judgment  on  verdict  in 
favor  of  plaintiflF,  defendant  appeals. — Affirmed. 

Miller  &  Williams  and  B.  F.  Snnsher,  for  appellant. 

J.  T.  8idliv(m,  for  appellee. 

Bishop,  J. —  At  the  close  of  the  evidence  for  plaintiff, 
defendant  moved  for  an  instructed  verdict,  one  of  the 
grounds  assigned  being  that  plaintiff  had  failed  to  make  it 
appear,  that  at  the  time  of  her  accident  she  was  herself  in 
the  exercise  of  due  care.  The  motion  was  overruled,  and 
such  ruling  is  made  the  basis  of  the  sole  contention  for  error. 

Taking  the  view  of  the  evidence  most  favorable  to 
plaintiff,  as  we  are  required  to  do,  the  jury  was  authorized 
to  find  the  facts  to  be  as  follows :  Plaintiff  resides  in  Shells- 
burg,  and  on  the  morning  of  the  day  in  question  (January 
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19th)  had  gone  to  Waterloo  for  a  visit  Her  accident  oc- 
curred in  a  residence  section  of  the  city,  and  on  the  sidewalk 
in  front  of  what  is  called  the  "  Weaver  Property."  She 
had  no  previous  knowledge  as  to  the  condition  of  the  walk, 
and  as  she  entered  upon  the  same  she  discovered  that  it  was 
covered  with  rough,  rounded,  and  uneven  snow  and  ice ;  the 
general  condition,  as  described,  being  that  of  a  walk  upon 
which  snow  had  fallen,  melted,  and,  after  being  tramped 
through  by  persons  passing  that  way,  frozen  again.  Plaintiff 
says  that  snow  was  piled  up  a  foot  or  so  high  on  each  side 
of  the  walk;  that  she  did  not  think  the  walk  was  in  a 
dangerous  condition  so  that  she  could  not  get  over  it  all 
right  with  care ;  and  that  in  passing  along  she  went  "  very 
quietly,  easily,  and  slow.'*  Further,  she  says  that  she  got 
along  without  trouble  until  she  stepped  upon  a  place  which, 
in  addition  to  being  rough,  irregular,  and  slippery,  was 
sliding  or  slanting,  when  her  feet  slipped,  went  out  from 
under  her,  and  she  fell. 

Accepting  such  to  be  the  facts,  we  think  that  the  ques- 
tion whether  plaintiff  was.  in  the  exercise  of  due  care  at 
the  time  of  her  accident  was  fairly  one  for  the  jury.  The 
mere  fact  that  a  foot  passenger  has  knowledge  that  a  sidewalk 
over  which  he  assumes  to  pass  is  defective  in  some  respect 
is  not  always  sufficient  of  itself  to  foreclose  the  question  of 
due  care.  ,  Negligence  involves  not  only  a  knowledge  of  the 
defect,  but  an  appreciation  of  the  danger  to  be  apprehended 
therefrom.  Hence  it  is  that,  if  the  danger  attending  the 
use  of  a  sidewalk  is  not  so  open  and  obvious  as  to  suggest  it- 
self in  an  appreciative  way  to  the  mind  of  an  ordinarily 
prudent  person,  an  entry  upon  such  walk  cannot  be  said  to 
amount  to  negligence,  as  matter  of  law.  The  following  are 
among  our  recent  cases  on  the  subject:  Nichols  v.  Laurens, 
96  Iowa,  388;  Qraham  v.  Oxford,  105  Iowa,  705;  Bmley  v. 
CentervUle,  115  Iowa,  275;  HoUmgsworth  v.  Fort  Dodge, 
125  Iowa,  627. 

In  the  instant  case  it  will  be  observed  that  plaintiff 
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found  herself  between  the  banks  of  snow  piled  up  on  each 
side,  with  the  available  walk  in  front  of  her  covered  by 
roiiph  and  uneven  snow  and  ice.  While  she  might  have 
tiiTiKtl  back  and  sought  out  some  other  way  to  reach  her 
destination,  it  seems  that  she  elected  to  attempt  a  passage 
over  the  walk,  and  in  doing  this  she  proceeded  •  slowly  and 
cautiniisly.  If  this  were  all,  and  accordingly  the  whole  case 
wiis  inmprehended  in  the  statement  as  thus  made,  still,  as 
favoring  the  city,  whose  duty  it  was  to  keep  the  walk  in 
rc'p^iii',  we  should  not  feel  disposed  to  say  conclusively  that 
phiiiniff,  as  a  reasonably  prudent  person,  had  no  right  to  be- 
lieves as  she  says  she  did  believe,  that  she  could  pass  the  walk 
in  safety.  But  aside  from  this,  and  conceding  that  the 
rraigli  and  irregular  surface  of  the  snow  and  ice  was  appar- 
ent to  the  observation  of  plaintiff  as  she  entered  upon  the 
wiill%  yet  it  is  manifest  to  us  that  the  further  evidence  war- 
ranted a  finding  that  the  immediate  and  hence  proximate 
eaui^e  of  her  accident  was  the  sliding  or  slanting,  as  well  as 
.sli])|jery,  condition  of  the  walk  at  the  place  where  her  fall 
in  fact  occurred.  Now,  we  think  it  must  be  said  that  the 
danger  to  be  apprehended  from  such  place  differed  essen- 
tially in  character  and  degree  from  the  danger  incident  to 
the  general  rough  and  irregular  condition  of  the  ice  and  snow 
im  the  walk;  and  there  is  nothing  in  the  record  to  indicate 
that,  when  she  entered  upon  the  walk,  plaintiff  either  knew, 
oi%  ma  matter  of  law,  was  bound  to  anticipate,  that  her  feet 
woukl  encounter  such  place  of  danger  with  the  probable 
resuU  as  now  by  her  complained  of.  This  being  true,  we 
may  even  go  so  far  as  to  confine  the  question  at  issue,  in  re- 
Bpeet  of  its  subject-matter,  to  the  immediate  place  and  cause 
of  the  accident,  and  therefrom  find  abundant  room  to  con- 
clude that  a  case  was  made  to  go  to  the  jury. 

The  case  was  submitted  upon  proper  instnictions,  and 
we  efJii elude  there  was  no  error.  Accordingly  the  judgment 
is  affirrned. 
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PiEST  National  Bank  of  Webster  City,  Iowa,  Appellee, 
V.  William  J.  Dutches,  Appellee,  and  the  Plano 
Manufacturing  Company,  Defendant  in  Cross  Bill 
Filed  by  William  J.  Dutcher,  Appellant 

^ales:    breach   of  warranty.    Where  the   evidence   is   conflicting 

1  regarding  a  breach  of  warranty,  the  issue  should  be  submitted 
to  the  jury. 

Notice  of  defects:    waiver.    Where  the  warranty  under  which  a 

2  machine  was  sold  required  the  purchaser  to  notify  the  seller 
by  registered  letter  of  any  defects  within  two  days  of  its  first 
use,  the  continuous  efforts  of  agents  of  the  seller  to  make  the 
machine  work,  after  the  expiration  of  the  two  days  and  with- 

.  out  objection  that  the  notice  had  not  been  given,  amounted 
to  a  waiver  of  the  notice,  and  a  submission  of  the  issue  of 
breach  of  warranty  was  proper,  even  though  under  a  possibly 
erroneous  instruction  that  an  unregistered  notice  within  the 
time,  duly  received,  was  .sufficient. 

Authority  of  agent  to  waive  conditions.    An  agent  having  authority 

3  to  sell  a  machine  under  a  contract  containing  conditions  for 
the  benefit  of  the  seller,  has  authority  to  bind  his  principal  by 
a  waiver  of  such  conditions;  nor  is  his  authority  limited  by  a 
general  provision  in  the  contract  that  no  person  has  power  to 
"add  to,  abridge  or  change  this  warranty." 

Return  of  property:    reasonable  time.    Under  the  contract  for  the 

4  sale  of  a  machine  which  fixed  no  definite  time  for  its  return 
upon  a  failure  to  comply  with  the  warranty,  the  evidence  is 
reviewed  and  held  not  to  warrant  the  court  in  saying  as  a  mat- 
ter of  law  that  the  return  was  not  within  a  reasonable  time. 

Rescission.    Under  the  record  it  is  held  that  the  court  could  not 

5  say  as  a  matter  of  law  that  the  purchaser  had  lost  his  right  to 
rescind  the  contract  by  a  continued  use  of  the  machine. 

Contract  of  sale:    construction.    The  provisions  in  a  contract  of 

6  sale  prepared  by  the  seller  and  limiting  his  liability  under  the 
warranty  are  to  be  strictly  construed  against  him. 

Breach  of  warranty:    remedy.    The  purchaser  of  a  machine,  under 
7'   a  contract  of  warranty  fixing  no  definite  time  for  its  return 
upon  a  failure  to  work,  may  return  the  same  within  a  reason- 
able time  after  the  seller's  agents  have  ceased  their  efforts  to 
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make  it  work,  and  he  is  not  limited  to  an  action  for  damages 
for  a  breach  of  warranty. 
Parties:    surety.    A  contract  for  the  sale  of  a  machine  was  signed 

8  by  a  third  person  as  surety  for  the  buyer.  Such  surety  was 
not  made  a  party  to  an  action  on  a  note  given  for  the  pur-  . 
chase  price,  and  the  purchaser  filed  a  cross-petition  seeking 
damages  from  the  seller  for  breach  of  warranty  to  which  the 
surety  appeared  and  disclaimed  any  interest  in  the  machine 
or  the  cause  of  action  for  damages.  Held,  the  surety  was  not 
a  necessary  party  to  the  cross-petition. 

Suretyship:    parol  proof.    The   fact   that  one   of  two   apparently 

9  joint  makers  of  a  contract  is  in  fact  a  surety  may  be  shown 
by  parol. 

Appeal  from  interlocutory  order.    An  appeal  from  an  interlocutory 
10    order  denying  a  trial  in  equity  and  the  filing  of  a  supersedeas 

bond,  will  not  deprive  the  court  of  jurisdiction  and  render  its 

judgment  a  nullity. 

Appeal  from  Hamilton  District  (7otiH.-^  Hon.  J.  R.  Whit- 
AKEB,  Judge. 

Thursday,  July  13,  1905. 

T(HB  opinion  states  the  case. —  Affirmed. 

Wesley  Martin,  for  appellant 

W.  J.  Covil,  for  .appellee  First  National  Bank. 

A.  N,  Boeye,  for  appellee  William  J.  Dutcher. 

Weaver,  J. —  On  September  9,  1901,  the  appellee  Will- 
iam J.  Dutcher,  with  his  mother,  Permelia  L.  Dutcher,  as  an 
alleged  surety,  entered  into  a  written  contract  with  the  Piano 
Manufacturing  Company  for  the  purchase  of  a  com  husking 
and  shredding  machine,  manufactured  by  said  company.  The 
agreed  price  of  the  machine  was  $650,  for  which  Dutcher 
executed  several  notes,  one  of  which  was  assigned  to  the  plain- 
tiff bank  before  maturity  and  in  due  course  of  business. 
The  bank  having  brought  action  to  recover  upon  said  note 
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from  William  J.  Dutcheij  he  appeared  thereto  and  filed  a 
cross-petition,  impleading  the  Piano  Manufacturing  Com- 
pany. By  this  pleading  it  is  alleged  that  the  machine  was 
purchased  under  a  warranty,  and,  not  complying  therewith, 
the  defendant  had  returned  it  and  demanded  of  the  plaintiff 
a  surrender  of  the  notes  given  by  him  for  the  purchase  price, 
which  demand  was  refused.  It  is  also  alleged  that  the  notes 
have  been  transferred  by  the  company  to  an  innocent  holder, 
against  whom  the  defense  based  on  the  breach  of  warranty  is 
unavailing.  It  is  further  shown  that  the  warranty  relied 
upon  was  in  writing,  and  by  its  terms  required  the  purchaser 
to  give  written  notice  .to  .the  company  and  its  local  agent^  if, 
after  two  days'  trial,  the  machine  proved  to  be  not  as  repre- 
sented. The  cross-petition  alleges  that  this  condition  was  in 
fact  complied  with ;  but  it  is  also  claimed  that  the  several 
conditions  upon  which  the  warranty  was  made  to  depend  were 
waived  by  the  company  and  its  agents,  and  that  by  their 
request  and  direction  the  appellee  continued  the  use  of  the 
machine  and  the  attempt  to  make  it  work  successfully  beyond 
the  time  mentioned  in  the  contract.  Damages  are  asked 
from  the  company  for  the  full  amount  of  the  notes  given  for 
the  purchase  price,  $650,  and  for  freight  paid  upon  the 
machine,  $29.25,  with  interest.  The  manufacturing  com- 
pany admits  the  sale  of  the  machine  and  the  warranty  thereof 
upon  the  terms  stated  in  the  writing,  but  denies  that  the  said 
purchaser  has  performed  the  conditions  thereof  on  his  part, 
and  denies  that  it  has  ever  waived  such  performance. 

In  the  principal  case*  the  bank  recovered  judgment 
against  Dutcher  for  the  full  amount  of  the  note  sued  upon, 
and  from  this  judgment  no  appeal  has  been  taken.  On  the 
issues  joined  upon  the  cross-petition  there  was  a  trial  to  a 
jury  and  verdict  in  favor  of  Dutcher  and  against  the  Piano 
Manufacturing  Company  in  the  sum  of  $750.  From  the 
judgment  entered  on  this  verdict  the  manufacturing  company 
appeals.  The  appellant  contends,  first,  thart  no  breach  of  the 
warranty  is  shown  by  the  record ;  and,  second,  that  the  record 
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discloses  without  controversy  the  failure  of  the  appellee  to 
comply  with  the  conditions  upon  which  the  contract  makes 
the  effectiveness  of  the  warranty  depend. 

I.     The  proposition  that  the  alleged  breach  of  warranty 
ifl  without  support  in  the  evidence  cannot  be  maintained. 
The  undertaking  of  the  company  was  that  the  "  machine  is 
warranted  to  be  of  good  material  and  workman- 
*  breach  of        ship,  and,  whcn  properly  adjusted  and  operated, 
to  do  good  work."     This  is  probably  neither 
more  nor  less  than  the  warranty,  which  in  the  absence  of  the 
writing  the  law  would  imply,  that  the'  machine  was  reasona- 
bly well  made,  of  good  material,  and  adapted  to  the  uses  and 
purposes  for  which  it  was  constructed. 

Without  attempting  to  rehearse  the  testimony,  we  may 
say  that,  if  the  appellee  and  his  witnesses  are  to  be  believed, 
the  history  of  the  attempt  to  operate  the  machine  from  the 
time  it  was  started  under  the  supervision  of  the  appellant's 
agent  until  the  experiment  was  finally  abandoned  was  a  con- 
tinuous series  of  failures.  According  to  their  story,  though 
handled  with  ordinary  care  and  skill,  the  machine  was  not 
only  inefficient  and  incapable  of  turning  out  a  reasonable 
amount  of  work,  but  the  breaking  of  parts  and  consequent 
serious  delays  were  a  matter  of  daily  occurrence.  True,  the 
appellant's  testimony  tends  to  show  that  the  machine  worked 
with  reasonable  success^  and  that  the  breaks  and  failure^ 
complained  of  were,  in  a  large  degree  at  least,  occasioned 
by  negligence  or  want  of  skill  on  part  of  the  appellee  and  his 
assistants;  but  the  conflict  thus  presented  was  one  of  fact, 
and  under  familiar  principles  its  determination  was  a  ques- 
tion for  the  jury. 

II.     The  question  most  strenuously  insisted  upon   in 
argument  is  whether  there  is  sufficient  evidence  of  a  per- 
formance or  waiver  of  the  condition  attached  to 
*  DEFBCTs:  the  written  warranty  to  justify  the  trial  court 


waiver. 


in  submitting:  the  appellee's  claim  for  damages 
to  the  jury.     The  conditions  pleaded  in  the  company's  an- 
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swer,  and  upon  which  it  relies  to  defeat  the  recovery  upon 
the  warranty,  are  contained  in  written  contract  or  order  given 
for  the  machine,  and  are  as  follows : 

If,  within  two  days  from  the  time  of  its  first  use,  the 
said  machine  shall  fail  in  any  respect  to  fill  the  warranty, 
written  notice  shall  immediately  be  given  by  the  purchaser 
to  the  Piano  Manufacturing  Company  at  Chicago^  Illinois, 
by  registered  letter,  and  to  the  local  agent  through  whom 
the  same  was  ordered,  stating  wherein  it  fails,  to  fill  the  war- 
ranty, and  a  reasonable  time  shall  be  given  the  Piano  Manu- 
facturing Company,  and  the  agent  through  whom  ordered, 
to  send  a  competent  person  to  remedy  the  difficulty;  the 
purchaser  to  give  the  necessary  and  friendly  assistance,  and 
furnish  the  necessary  material  and  power  to  start,  operate, 
and  test  the  machine,  and  help  in  general  wherever  it  may 
be  needed  free  of  charge.  .  .  .  Possession  or  use  of  said 
machine  after  two  days  from  the  time  of  its  first  use,  without 
giving  notice  as  above,  shall  be  conclusive  evidence  of  the 
fulfillment  of  the  warranty  and  full  satisfaction  to  the  pur- 
chaser. 

Concerning  the  requirement  for  notice  to  the  appellant^ 
there  was  evidence  from  which  the  jury  could  find  that,  at 
the  close  of  the  second  day's  trial,  the  appellee  did  write  and 
mail  to  the  appellant's  proper  address  an  unregistered  letter 
giving  notice  of  his  objections  to  the  machine.  It  is  argued 
that  the  failure  to  register  the  letter  is  such  an  omission  as 
\vill  in  itself  defeat  any  claim  under  the  warranty.  Upon 
this  point  the  trial  court  instructed  the  jury  that  if  the 
appellee  within  the  required  time  mailed  a  letter  to  the  ap- 
pellant giving  notice  of  the  alleged  defect  in  the  machine, 
and  the  appellant  did  in  fact  receive  the  letter  in  due  course 
of  mail,  then  the  failure  to  register  was  immaterial  and  the 
notice  was  sufficient. 

Error  is  assigned  upon  the  giving  of  this  instruction. 
The  rule  stated  by  the  trial  court  has  more  or  less  support 
in  the, cases.  See  Advance  Threser  Co,  v.  Curd  (Ky.),  85 
S.  W.  Rep.  690;  BadgeU  v.  Prick,  28  S.  C.  176,  5  S.  E. 

Vol.  128  Ia.— 27 
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Rep.  355;  Kenny  v.  Anderson  (Ky.)?  81  S.  W.  Eep.  663; 
Mach,  Co.  V.  Ridenour,  96  Iowa,  638 ;  Frich  v.  Morgan,  24 
Ky.  836,  69  S.  W.  Eep.  1072. 

But  under  the  conceded  facts  in  this  record  we  think 
that,  even  if  erroneous^  no  prejudice  to  appellant  could  have* 
resulted.  It  appears  without  dispute  that  the  first  two  days' 
trial  was  had  in  the  presence  and  with  the  personal  assistance 
of  the*  apellant's  agent  who  sold  the  machine.  That  this 
trial  was  thought  insufficient  and  unsatisfactory  by  both  is 
evidenced  by  the  fact  that  the  agent  continued  with  the  ma- 
chine, actively  assisting  and  directing  the  effort  to  make  it 
work,  for  much  of  the  time  covering  a  period  of  several 
weeks,  when  an  expert  employed  by  the  appellant  appeared 
and  continued  the  experiment  until  within  a  short  time  be* 
fore  appellee  returned  the  machine. 

The  agent  to  whom  reference  has  been  made  was  a 
member  of  a  firm  having  charge  of  the  appellant's  local  busi- 
ness at  Webster  City.  He  was  also  what  he  terms  the  "  block 
man  " ;  that  is,  he  had  the  charge  and  oversight  of  appellant's 
business  in  a  given  territory,  called  a  ^^  block,"  comprising 
about  one-fourth  of  the  state,  including  Webster  City.  He 
says  his  duties  in  that  capacity  were  various  — ^^  making 
settlements  with  local  agents,  furnishing  repairs,  taking 
notes,  and  selling  machines  and  settling  for  them."  The 
appellee  testifies  that  Rood  (the  agent)  sent  the  expert  "  from 
the  Piano  Company,"  and  that  such  expert  received  letters 
from  the  company  concerning  the  machine  while  he  was 
working  with  it.  These  trials  by  the  block  man,  the  agent, 
and  the  expert  must  have  covered  very  nearly  the  entire 
period  during  which  the  machine  was  in  appellee's  possession, 
and  it  is  quite  clear  that  he  was  induced  to  keep  it  and  con- 
tinue the  endeavor  to  make  it  work  by  the  encouragement, 
assurances,  and  requests  of  these  different  representatives  of 
the  appellant.  All  this  was  done  after  the  expiration  of  the 
two-day  limit  for  giving  notice  by  the  purchaser,  and  without 
any  claim  or  objection  that  no  notice  had  been  given,     tinder 
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the  uniform  holdings  of  this  court  we  must  hold  that  the 
requirement  for  written  notice  after  two  days'  use  of  the 
machine  was  waived,  and  there  was  no  error  in  submitting 
the  alleged  breact  of  warranty  to  the  finding  of  the  jury. 
Inmnmce  Ca.  v.  Dierhs,  43  Neb.  482,  61  N.  W.  Eep.  740; 
Dean  v.  Nichols,  95  Iowa,  89 ;  Dcwis  v.  Bvitrich,  68  Iowa, 
98 ;  Peterson  v.  Wood,  97  Iowa,  148 ;  Pitsinowsky  v.  Beards- 
ley,  87  Iowa,  9;  Massillon  v.  Shirmer,  122  Iowa,  699; 
Blaess  v.  Nichols,  115  Iowa,  373;  McCormick  v.  Brower, 
94  Iowa,  144;  McCornUck  v.  Ru^ell,  86  Iowa,  556;  Wasder 
V.  Robertson,  75  Iowa,  585 ;  Briggs  v.  Rvmely,  96  Iowa,  202 ; 
2  Mechem  on  Sales,  section  1385 ;  Flatt  v.  Osborne,  33  Minn. 
98,  22  N.  W.  Rep.  440 ;  Somdwich  v.  Feary,  40  Neb.  226, 
58  N.  W.  Eep.  713 ;  Champion  v.  Mami,  42  Kan.  372,  22 
Pac.  Rep.  417;  Sprvngfield  v.  Kennedy  (Ind.  App.),  34  N. 
E.  Rep.  856;  Seiberling  v.  Newion  (Ind.  App.),  43  N.  E. 
Eep.  151;  M.  L.  &  T.  Co.  v.  Welch,  47  Minn.  183,  49  N. 
W.  Rep.  740;  McCormick  v.  Machnrnller,  1  Neb.  (unoffi- 
cial) 80,  95  N.  W.  Rep.  507;  Parsons  v.  Oadeke,  1  Neb. 
(unofficial)  605,  95  N.  W.  Rep.  850. 

It  is  a  well-settled  rule  that  an  agent  having  power  and 
authority  to  sell  a  "machine  under  a  contract  which  contains 
conditions  for  the  benefit  of  the  seller  has  authority  to  bind 
s  AuTHOEiTT      ^^®  principal  by  a  waiver  of  such  conditions. 

wAiv«*TOii^    Pitsinowsky  v.  Beardsley,  supra;   Warder  v. 

DiTioHi.  Robertson,  supra;  McCormick  v.  Brower,  88 

Iowa,  613;  Osborne  v.  Backer,  81  Iowa,  375;  Peterson  v. 
Machine  Co.,  97  Iowa,  148.  The  Peterson  Case  is  also 
authority  for  the  proposition  that  the  personal  knowledge  of 
the  agent  that  the  madiine  sold  by  him  fails  to  do  good  work 
renders  unnecessary  any  written  notice  to  him  of  such  fact, 
although  required  by  the  strict  terms  of  the  contract  of  sale. 
Nor  is  the  application  of  this  rule  to  be  avoided  by  the 
clause  of  the  contract  providing  that  "no  person  has  any 
authority  to  add  to,  abridge,  or  change  this  warranty  in  any 
manner.'^     The  proposition  is  entirely  too  broad  and  sweep- 
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ing  to  be  eflFective.     Osborne  v.  Backer,  supra;  Peterson  v. 
Machine  Co,,  supra. 

The  appellant  is  a  corporation  which  can  act  only 
through  agents  and  employes.  It  cannot  divest  itself  of  the 
power  to  waive  a  condition  made  for  its  benefit^  and  that 
power  can  be  exercised  only  through  some  agent  These 
men  were  its  servants,  working  in  its  interest,  and  must  be 
presumed  to  have  had  the  authority  usually  exercised  by 
other  agents  under  similar  circumstances.  To  say  that  its 
agents  were  vested  with  the  mere  naked  power  to  seU  and 
deliver,  without  any  authority  to  waive  or  modify  any  terra 
of  the  printed  contract,  would  be,  as  is  well  said  in. the  Pit- 
sinowsky  Case,  "  to  establish  a  snare  by  which  to  entrap 
the  unwary,  and  enable  principals  to  reap  the  benefits 
flowing  from  the  conduct  of  an  agent  in  the  transaction 
of  business  intrusted  to  his  hands,  without  incurring  any 
of  the  responsibilities  connected  therewith/'  The  stipula- 
tion in  the  contract  which  reserved  the  right  to  "  the  Piano 
Manufacturing  Company,  and  the  agent  through  whom  or- 
dered, to  send  a  competent  person  to  remedy  the  difficulty," 
is  in  itself  a  recognition  of  the  authority  of  the  agent  to  act 
in  the  premises.  Hence,  when  after  the  expiration  of  the 
two-day  limi^  the  company  or  its  agent  exercised  the  right 
thus  reserved  to  send  its  expert  to  take  charge  of  the  machine 
and  to  remedy  its  alleged  defects,  it  is  quite  certain  that  this 
act,  if  not  an  admission  of  due  notice,  is  sufficient  under  the 
authorities  cited  to  uphold  the  plea  that  such  limit  was 
waived. 

We  may  also  say  in  this  connection  that  as  late  as  De- 
cember 24,  1901,  the  appellee  wrote  a  letter  to  the  appellant 
informing  it  that  its  expert  and  agents  had  been  laboring 
for  weeks  to  make  the  machine  do  good  work, 
"aTOn?!*        ^^^  without  succcss,  and  that  they  had  requested 
*i»«-  him  to  "  keep  on  '^  with  the  trial.     The  letter 

further  states  his  discouragement  and  dissatisfaction   with 
the  results  produced,  but  offers  to  persevere  in  the  trial,  if 
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the  company  will  remedy  the  defects  complained  of.  This 
letter  was  answered  by  the  appellant  under  date  of  Decem- 
ber 28ih.  In  this  answer  it  in  no  manner  disavows  or  re- 
pudiates the  acts  of  its  agents  or  expert,  but  proceeds  to  give 
directions  and  advice  concerning  the  management  of  the 
shredder.  The  correspondence  thus  disclosed  is  a  significant 
circumstance,  indicating  that  appellant's  representatives  were 
acting  with  its  knpwledge  and  approval.  Within  a  few  days 
after  the  receipt  of  this  letter  the  appellee  returned  the 
machine  to  the  agent's  warehouse  in  Webster  City.  Was  the 
return  too  late  to  comply  with  the  terms  of  the  contract?. 
The  contract  provided  no  spetjific  limit  of  time  in  which  the 
return  should  be  made.  It  did  provide  that  if,  after  notice 
of  the  failure  of  the  machine  to  work  as  warranted  and  op- 
portunity given  to  the  appellant  and  its  agent  to  send  a  com- 
petent person  to  remedy  the  defects,  the  machine  still  failed 
to  satisfy  the  warranty,  it  was  to  be  returned  by  the  pur- 
chaser to  the  place  where  he  received  it.  Now,  so  long  as 
the  appellant's  agents  and  experts  continued  to  work  with 
the  machine  and  hold  out  encouragement  to  the  appellee  that 
it  would  be  made  as  warranted,  we  think  he  was  justified  in 
postponing  its  return.  Ooar-Scoit  Co,  v.  Stark  (Tenn.  Ch.) 
36  S.  W.  Rep.  149 ;  Wood  v.  Calvert,  89  Wis.  640  (62  N.  W. 
Eep  532).  Those  efforts  continued  down  to  within  a  short 
time  before  the  return  was  actually  made.  About  this  time 
appellee,  as  we  have  seen,  addressed  the  company  directly, 
rehearsing  his  troubles  with  the  machine,  and  asking  that 
some  one  be  sent  direct  from  the  house  to  see  it  and  make  it 
good  if  possible.  The  answer  was  of  a  character  to  invite 
still  further  trial,  and  we  cannot  say  as  a  matter  of  law  that 
the  return  of  the  machine  five  days  later  was  nor  in  reasona- 
ble time.  Warder  v.  Home,  110  Iowa,  285 ;  McCormick  v. 
Russell,  86  Iowa,  556. 

Counsel  argue  with  much  earnestness  that  appellee  kept 
and  used  the  machine  long  after  he  had  fully  concluded  it 
was  not  as  warranted,  and  after  he  had  made  up  his  mind 
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to  return  it     If  this  be  so,  then  counsel  is  undoubtedly  cor- 
rect in  saying  that  the  right  to  rescind  was 

6*  Rescxssxow*  ^ 

lost     But  for  this  court  to  say  that  such  fact 

is  established  would  be  to  invade  the  province  of  the  jury. 
Taking  some  isolated  sentences  or  expressions  from  the  testi- 
mony of  the  appellee,  this  charge  of  duplicity  may  have  some 
support ;  but,  viewing  it  as  a  whole  and  looking  to  his  entire 
story,  with  the  corroboration  afforded  by  facts  and  circum- 
stances developed  on  the  trial,  we  think  the  jury  could  fairly 
find  that  he  acted  in  good  faith,  and  that  the  continued  trial 
of  the  machine  was  induced  by  the  conduct  and  assurances 
of  appellant's  representatives.  Indeed,  we  see  no  good  rea- 
son to  doubt  that  the  protracted  experimentation  with  the 
machine  was  persisted  in  by  both  parties  in  an  honest  desire 
to  give  it  a  thorough  and  fair  trial.  That  appellee  began 
to  have  doubts  as  to  its  successful  operation  soon  after  the 
work  began  may  be  admitted.  Certain  it  is  he  was  not  satis- 
fied with  it ;  and  that  he  had  good  reason  for  dissatisfaction 
is  demonstrated  by  the  appellant's  continued  and  imremitting 
efforts  to  remove  the  groimd  of  his  objection.  But  his  dis- 
satisfaction is  not  inconsistent  with  the  continuation  of  the 
trial  in  good  faith  to  give  the  appellant  and  its  agents  the 
amplest  opportunity  to  make  good  the  warranty.  Indeed, 
so  far  as  the  record  discloses^  there  was  no  apparent  reason 
or  inducement  for  the  appellee  to  continue  the  use  of  the 
machine  while  secretly  intending  to  return  it  There  is  no 
showing  that  its  operation  was  attended  with  any  profit  to 
him ;  but,  on  the  contrary,  the  evidence  indicates  that  it  was 
productive  only  of  los^ 

Counsel's  assumption  that  appellee,  after  refusing  to 

give  security  upon  hia  notes  pursuant  to  a  demand  made  on 

January   2,   1902,   and   after  announcing  his  intention  to 

return  the  machine,  continued  to  use  it,  is  not 

6.    C0MT«ACT0»  1  1  1  A        1  1 

sale:  con-       bomc  out  Dv  the  record.     At  least,  such  propo- 

sition  18  not  undisputed.     Indeed,   the  work 

performed  on  the  day  named  seems  to  have  been  done  at  the 
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request  of  appellant's  agent,  and,  if  so,  it  would  not  de- 
prive appellee  of  his  right  to  rescind.  The  rights  of  the 
appellant  were  fairly  guarded  by  the  instructions  of  the 
court,  and  in  this  respect,  as  well  as  in  those  which  have 
already  been  considered,  the  verdict  is  sustained  by  the  evi- 
dence. It  is  to  be  remembered  that  the  conditions  attached 
to  the  warranty  are  framed  by  the  seller  to  limit  his  liability 
and  restrict  the  benefit  thereof  to  the  buyer.  It  is  a  settled 
rule  that  such  conditions  are  to  be  strictly  construed  against 
the  party  in  whose  interest  they  are  made.  Parsons  v.  Oa- 
dehe,  1  Neb.  (unofficial)  605,  95  N.  W.  Rep.  850 ;  Meyer  v. 
Fidelity,  96  Iowa,  385. 

III.     It  is  contended  that,  conceding  the  alleged  waiver 
of  the  written  notice  of  failure  of  warranty,  appellee  had 
no  right  to  return  the  machine,  and  that  his  only  remedy 
was  in  an  action  for  damages.     Such  is  not  our 
'  w!u«amtt:       view  of  the  rights  of  the  parties  under  their 
""   ^'  contract.     Without  again  reciting  its  language 

we  may  say  in  general  terms  that  it  provides  for  a  notice  to 
be  given,  following  which  the  appellant  is  to  have  reasonable 
time  to  remedy  the  defects,  and  upon  failure  so  to  do  the 
appellee  may  then  return  the  machine.  The  time  when  the 
right  to  return  must  be  exercised  depends  upon  the  expira- 
tion of  the  period  in  which  the  appellant  might  rightfully 
continue  its  efforts  to  make  the  machine  conform  to  the  war^ 
ranty.  It  did  not  necessarily  depend  upon  the  giving  of 
the  notice;  for  the  parties  could  waive  the  notice  and  the 
appellant  proceed  with  its  attempt  to  remedy  the  defects  for 
a  reasonable  period,  or  eo  long  as  the  parties  should  iliutually 
consent  thereto.  The  waiver  of  the  notice  has  no  effect  upon 
the  stipulation  for  a  return ;  for  that  right,  as  we  have  seen, 
accrues  only  when  the  appellant  has  ceased  its  endeavor  to 
remedy  the  defect  and  has  failed  so  to  do.  The  appellant 
did  not  in  fact  relinquish  its  attempt  to  make  this  machine 
work  until  a  very  short  time  before  appellee  returned  it,  and 
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whether  the  return  was  made  within  a  reasonable  time  there- 
after was  for  the  jury  to  determine. 

IV,  To  the  appellee's  cross-petition  the  appellant 
pleaded  in  abatement  that  Permelia  J.  Dutcher,  who  exe- 
cuted the  contract  of  purchase  with  William  J.  Dutcher,  was 

8.  Paktim:  ^  necessary  party  to  the  determination  of  the 
surety.            matters  stated   in   the  cross-petition,   and  not 

being  a  defendant  in  the  main  action,  and  therefore  not  enti- 
tled to  unite  in  the  cross-petition,  it  should  be  dismissed. 
The  appellee  alleged  that  said  Permelia  J.  Dutcher  signed 
the  order  or  contract  for  the  machine  as  surety  only,  and 
was  in  no  manner  interested  in  the  matters  in  controversy, 
save  as  such  surety.  The  proof  offered  on  the  trial  sustains 
the  appellee's  allegation  in  this  respect,  without  controversy. 
Permelia  J.  Dutcher  also  appeared  and  filed  a  pleading  dis- 
claiming any  interest  in  the  machine  or  in  the  cause  of  action 
set  up  in  the  cross-petition.  Under  this  state  of  record  the 
plea  in  abatement  cannot  be  upheld.  That,  in  an  action  upon 
a  promissory  note  brought  by  an  innocent  holder,  the  maker 
may  by  cross-petition  implead  the  payee  and  recover  from 
him  upon  a  cause  of  action  growing  out  of  the  transaction  in 
which  the  note  was  given,  and  which  might  have  been  the 
subject  of  set-off  or  counterclaim,  were  the  principal  action 
brought  by  such  payee,  has  been  decided  by  this  court.  Bank 
V.  Christ,  82  Iowa,  56;  Id.,  87  Iowa,  415. 

If,  then,  the  defendant  Dutcher  was  in  fact  the  pur- 
chaser of  the  machine,  and  as  between  him  and  his  mother 
she  was  surety  only,  we  think  there  is  no  rule  of  law  which 

9.  Suretyship:  Prohibits  the  pleading  and  proof  of  that  fact. 
parol  proof,  j^  ^jj  ^ction  brought  by  the  seller  upon  the  con- 
tract, it  is  possible  that  the  rule  which  prohibits  parol  testi- 
mony to  vary  the  terms  of  a  written  agreement  would  prevent 
the  pleading  or  proof  of  such  suretyship  to  the  prejudice  of 
the  seller.  The  plaintiff  in  such  case  would  have  the  right 
to  rely  upon  the  writing  as  executed;  but,  in  so  far  as  the 
relation  of  the  two  apparently  joint  purchasers  to  each  other 
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is  concerned,  it  is  always  competent  to  show  that  one  of  them 
stands  in  the  relation  of  surety  to  the  other.  This  is  true, 
even  after  judgment  has  been  entered  against  both  as  prin- 
cipals. Atlee  V.  Bvllard,  123  Iowa,  274;  Hill  v.  King,  48 
Ohio  St  75,  26  N:  K  Eep.  988. 

If  the  appellant  had  any  interest  in  having  Permelia  J. 
Diitcher  made  a  party  to  the  controversy,  it  was  to  protect 
itself  against  any  possible  claim  by  her  in  another  action 
founded  upon  the  same  breach  of  warranty.  Therefore, 
when  she  voluntarily  appeared  and  put  herself  on  record  as 
disclaiming  all  right  and  interest  in  the  matter,  we  think  the 
plea  in  abatement  ceased  to  have  merit, 

V.  When  the  pleadings  were  finally  settled,  and  before 
trial  was  begun,  the  appellant  moved  to  have  the  cause  set 
down  for  trial  as  an  equitable  action.  This  motion  was 
10.  apfeal  overruled,  and  the  appellant  appealed  from  said 

"?uTorr""    order  and  filed  a  supersedeas  bond.     This  it  is 
**"■*•  said  deprived  the  court  of  jurisdiction  to  pro- 

ceed with  tlie  trial  to  a  jury,  and  the  judgment  rendered  upon 
the  verdict  is  therefore  void.  The  order  appealed  from  was 
self-executing,  requiring  no  writ  or  process  of  any  kind  to 
carry  it  into  effect  There  was  nothing  to  supersede  by  the 
givng  of  a  bond,  and  the  filing  of  such  an  instrument  could 
have  no  effect  to  deprive  the  court  of  jurisdiction  to  proceed 
with,  the  trial.  See  second  paragraph  of  the  opinion  in  AUen 
V,  Church,  101  Iowa,  123.  To  hold  otherwise,  and  say  that 
by  appealing  from  an  interlocutory  ruling  a  party  may  de- 
prive the  trial  court  of  jurisdiction  to  take  any  further  step 
in  the  case  imtil  in  the  slow  course  of  appellate  procedure  it 
is  remanded,  only  to  begin  another  round  through  the  appel- 
late tribunal  from  the  next  adverse  ruling,  would  be  to  de- 
prive courts  of  the  power  to  administer  substantial  justice 
and  prolong  litigation  until  Jamdyce  v.  Jamdyce  would  cease 
to  be  any  exaggeration  of  the  laVs  delay.  Of  course,  the 
party  who  proceeds  with  a  case  after  his  adversary  has  taken 
an  interlocutory  appeal  assumes  the  risk  of  the  effect  which 
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an  adverse  decision  by  the  appellate  court  may  have  upon 
his  rights ;  but  that  risk  is  often  preferable  to  waiting  until 
time  and  change  have  deprived  the  main  issue  of  significance 
and  value.  There  is  little  to  choose  between  indefinite  delay 
and  absolute  denial  of  right.  Owing  to  variance  in  the  terms 
of  the  practice  acts  in  the  several  States,  we  do  not  derive 
much  aid  from  decided  cases  in  determining  to  what  extent 
an  appeal  from  an  interlocutory  order  affects  the  jurisdiction 
of  the  trial  court.  But,  as  affording  more  or  less  direct  sup- 
port to  the  conclusion  we  have  announced,  see  People  v. 
Whitney,  47  Cal.  588;  Ford  v.  Da/vid,  3  Abb.  Prac.  385  J 
Fish  V.  Railroad,  41  How.  Prac.  365 ;  Brantley  v.  Tyree,  69^ 
Tenn.  531 ;  Barrow  v.  Rhinehander,  3  Johns.  Ch.  120 ;  Gor- 
ham  V.  Farson,  18  111.  App.  520 ;  State  v.  Judge,  17  La.  511 ; 
Forbes  v.  Tuckemuin,  115  Mass.  115 ;  Barker  v.  Wing;  68 
Barb.  73;  Henry  v.  Henry,  4  Dem.  Sur.  (K  Y.)  253;^ 
Sheaffer's  Appeal,  100  Pa.  379;  Barton  v.  Long,  45  N.  J. 
Eq.  161,  16  Atl.  Eep.  683;  Inmrance  Co.  v.  Lemar,  10 
Paige,  505. 

It  should  be  said  in  this  connection  that^  in  any  case 
where  an  interlocutory  appeal  is  taken  from  some  ruling  not 
involving  the  merits  of  the  controversy  and  not  subject  to 
supersedeas  under  the  statute,  the  trial  court  doubtless  has 
the  inherent  power  to  order  a  stay  of  proceedings  pending 
the  disposition  of  the  appeal,  either  upon  its  own  motion  or 
upon  application  by  a  party.  No  such  order  was  asked  in. 
this  case.     The  only  question  raised  is  on©  of  jurisdiction. 

Other  errors  are  assigned,  but  none,  except  those  to 
which  we  have  referred,  are  argued.  We  have,  however, 
examined  the  entire  record  in  the  light  of  the  points  thus 
made,  and  find  no  prejudicial  error. 

The  judgment  of  the  district  court  is  affirmed. 
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Fbank  Ross,  Appellant,  v.  The  Boabd  of  Supervisors  of  ^^^1, 

Wright  County,  Iowa,  and  S.  A.  Keeler,  Auditor      *i37    430 
OF  said  County,  Appellees.  128  427! 

140    49« 

^    .  fi4o  fia 

Drains:    proceedings  to  establish  :    curative  statute.    Where  pro-       •-  *. 

1  ceedings  for  the  construction  of  a  drainage  ditch  were  com-        LJfl   \^ 
menced  under  a  statute,  void  because  failing  to  provide  notice 

to  certain  property  owners  whom  it  was  proposed  to  assess^ 
it  was  competent  for  the  legislature  by  amendment  of  the 
statute  to  validate  the  same  by  providing  for  such  notice  and 
to  make  the  act  retroactive  and  applicable  to  pending  pro- 
ceedings. 

Failure    to    notify    landowner:    waiver.    Failure    to    notify    one 

2  landowner  of  proceedings  to  establish  a  drainage  ditch  will 
not  render  the  same  invalid  in  favor  of  those  properly  served 
with  notice;  and  voluntary  appearance  by  the  omitted  owner 
is  a  waiver  of  objections  based  on  ifailure  to  give  notice. 

Guardian  and  ward:    approval  of  guardian's  act:    notice.    Where 

3  the  guardian  of  a  minor  voluntarily  appeared  to  a  proceeding         , 
to  establish  a  drainage  ditch  and  procured  an  assessment  of 
damages,  it  will  be  presumed  in  a  collateral  proceeding,  that 

the  ward  was  notified  of  a  subsequent  proceeding  to  obtain 
an  approval  of  the  guardian's  action. 

Constitutional  law:    drainage  districts:    notice.    Chapter  2,   title 

4  10,  of  the  Code  as  amended  by  the  Thirtieth  General  Assem- 
bly is  not  unconstitutional  because  failing  to  provide  notice,, 
to  a  property  owner  whose  lands  are  affected  by  the  establish- 
ment of  a  drainage  ditch,  and  a  hearing  as  to  what  land  shall 
be  included  in  the  drainage  district  and  as  to  whether  his  land 
shall  be  included  therein. 

Constitutional  law:    right  to  appeal.    The  provision  in  Code,  sec- 

5  tion  1947,  that  a  landowner,  on  appeal  from  the  order  of  a 
board  of  supervisors  fixing  the  assessment  upon  lands  within 
a  drainage  district,  shall  not  be  permitted  to  show  that  his 
lands  received  no  benefit  from  the  improvement,  does  not 
render  the  act  of  which  said  section  is  a  part  unconstitutional 
because  limiting  the  scope  of  the  appeal,  as  an  appeal  is  not 
a  constitutional  right. 

Levy  of  drainage  tax.    It  is  proper  to  levy  a  tax  for  the  con- 
•    struction  of  a  drainage  ditch  before  the  improvement  is  com- 
pleted. 
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Appeal  from  Wright  District  Court. —  Hon.  W.  D.  Evans, 

Judge. 

Thursday,  July  13,  1905. 

Certiorari  proceedings  to  prevent  the  assessment  and 
collection  of  the  cost  of  constructing  a  ditch  pursuant  to  the 
provisions  of  chapter  2,  title  10,  of  the  Code,  and  acts  sup- 
plementary thereto.  The  district  court  found  for  the  de- 
fendants, dismissed  the  petition,  and  plaintiff  appeals. — 
Affirmed. 

Nagle  £  Nagle,  for  appellant 

C.  F.  Peterson,  D.  C.  Chase,  and  8.  Flyrm,  for  ap- 
pellees. 

Weaver,  J. —  Proceedings  to  procure  the  location  and 
construction  of  the  ditch  were  instituted  by  petition  as  re- 
quired by  the  terms  of  the  statute  about  March  13,  1903, 
and  a  bond  to  secure  payment  of  costs  and  expenses  was 
filed  and  approved.  Thereupon  the  auditor  placed  a  copy 
of  the  petition  in  the  hands  of  an  engineer,  who  made 
survey  of  the  proposed  improvement,  and  on  August  16, 
1903,  reported  the  same*  to  the  board  of  supervisors,  with 
his  estimate  of  the  costs  of  construction.  Beginning  on 
March  9,  1903,  notice  of  the  proposed  improvement  was 
served  personally  or  by  publication  upon  the  owners  of  the 
lands  through  which  the  ditch  was  to  be  constructed  that 
the  matter  would  come  up  for  hearing  at  the  regular  June, 
1903,  session  of  the  board.  Certain  claims  for  damages 
having  been  filed,  appraisers  were  appointed,  who  filed  their 
report  August  17,  1903.  At  the  September,  1903,  session 
of  the  board  further  consideration  of  the  matter  was  post- 
poned until  November  12,  1903,  at  which  time  the  ditch 
was  established,  and  its  construction  ordered.  Before  any- 
further  proceedings  were  had  in  the  matter,  this  court  hav- 
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ing  held  chapter  2  of  title  10  of  tlie  Code  to  be  unconsti- 
tutional, in  that  it  undertook  to  provide  for  an  assessment 
of  the  cost  of  the  ditch  in  part  against  the  lands  in  the 
vicinity  not  intersected  by  or  bordering  uggn  such  ditch, 
without  any  provision  for  notice  to  the  owners  of  such  lands 
(Beebe  v,  Magoun,  122  Iowa,  94,  and  Srmth  v.  Peterson, 
123  Iowa,  672),  the  Gteneral  Assembly  of  the  state  undertook 
to  remedy  the  defect  thus  disclosed.  See  chapter  67,  page 
59,  Laws  30th  Gen.  Assem.,  approved  April  29,  1904. 
Thereafter  the  board  of  supervisors  proceeded  with  the  matr 
ter  of  the  construction  of  the  ditch,  in  question,  following 
witih  substantial  accuracy  the  provisions  of  the  statute  as 
amended  by  the  act  of  the  Thirtieth  General  Assembly,  and 
were  about  to  assess  the  expense  of  such  improvement  upon 
the  lands  found  to  be  benefited  thereby,  when  this  action 
was  begun  in  certiorari  to  have  the  proceedings  adjudged 
void.  The  foregoing  history  of  the  case  is  sufficiently  full 
and  specific  to  enable  us  to  understand  the  force  and  effect 
of  the  points  made  by  counsel  in  -argument 

I.     The  first  and  principal  contention  on  part  of  the 

appellant  is  that,  the  proceedings  to  secure  the  construction 

of  the  ditch  having  been  begun  under  a  void  statute,  the 

subsequent  amendment,  even  though  it  had  the 

1.  DtAiNs:     pro-  •        •         i  i 

ceedmn  to     effoct  to  make  the  statute  constitutional  and 

establish   cura- 

Hve  statute,  valid,  could  have  no  effect  to  give  life  to  the 
pending  proceedings  or  authorize  an  assessment  of  the  cost 
of  a  ditch  thus  constructed  upon  lands  supposed  to  be*  ben- 
efited thereby.  Assuming,  for  present  purposes,  that  it  is 
competent  for  the  Legislature  to  provide  for  the  construc- 
tion of  a  ditch  for  drainage  purposes  and  the  apportion- 
ment of  the  cost  thereof  as  a  special  assessment  upon  lands 
thereby  benefited,  we  think  this  objection  cannot  be  sus- 
tained. Referring  to  the  statute  as  it  stood  prior  to  the 
amendment,  we  find  that  it  provided  for  notice  of  the  in- 
stitution of  the  proceedings  to  the  owners  of  lands  intersected 
by  or  abutting  upon  the  ditch.     Code,  section   1940.     As 
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to  such  owners  it  has  never  been  held  that,  when  thus 
brought  into  the  proceedings,  they  were  entitled  to  any 
further  notice  of  the  succeeding  steps  of  the  statute  in 
letting  the  contract,  classifying  the  lands,  or  making  the 
apportionment  of  the  costs  and  expenses.  On  the  contrary, 
it  seems  to  be  well  settled  that  a  statute  which  provides 
for  notice  to  the  property  owner  at  some  stage  of  the  pro- 
ceedings before  the  assessment  is  made  is  not  open  to  the 
<x)nstitutional  objection  simply  because  it  does  not  provide 
for  a  new  or  additional  notice  of  each  successive  step  lead- 
ing up  to  the  assessment.  Yeomans  v.  Riddle,  84  Iowa, 
147 ;  Oliver  v.  Monona  Co.,  117  Iowa,  43 ;  Weyerhaitsser  v. 
Mirmesota,  176  U.  S.  550  (20  Sup.  Ct.  485,  44  L.  Ed. 
583) ;  Winona  &  St.  P.  Land  Co.  v.  Minmsota,  159  U.  & 
526,  (16  Sup.  Ct  83,  40  L.  Ed.  247) ;  YoigU  v.  Detroit, 
184  U.  S.  115,  (22  Sup.  Ct  337,  46  L.  Ed.  459). 

The  fatal  objection  to  the  proceedings  under  the  statute 
in  its  original  form  was  found  in  the  further  provision  con- 
tained in  Code,  section  1&46,  whereby,  when  the  construc- 
tion had  been  determined  upon,  and  an  apportionment  and 
assessment  of  the  expense  were  to  be  made,  it  was  provided 
that  the  same  should  be  charged  not  only  upon  the  property 
through  which  the  ditch  was  laid,  and  whose  owners  had 
been  notified  as  aforesaid,  but  upon  all  other  lands  "  in  the 
vicinity"  which  a  commission  appointed  for  tiiat  purpose 
might  find  to  be.  benefited  by  the  improvement  IN"©  pro- 
vision was  made  for  notice  to  the  owners  of  the  additional 
lands  sought  thus  to  be  taxed,  and  this  we  held  to  constitute 
a  taking  of  property  without  due  process  of  law  as  to  such 
persons  and  therefore  unconstitutional.  Smith  v.  Peterson, 
■supra;  Beehe  v.  Magovn,  supra.  In  the  Smith  Case  -we 
further  held  the  statute  to  be  of  no  force  or  effect  against 
the  owners  of  lands  intersected  by  the  ditch  and  upon  whom 
the  notice  required  by  section  1940  had  been  served,  not 
because  it  was  unconstitutional  as  to  such  persons,  but  be- 
<5ause  the  void  provision  as   to  "  lands  in  the  vicinity '' 


Digitized  by  VjOOQIC 


July  1905]  Eoss  v.  Supekvisoes.  431 

appeared  to  be  such  an  essential  feature  of  the  scheme  or 
plan  sought  to  be  effected  that  its  elimination  would  lead 
to  results  not  contemplated  by  the  Legislature,  and  defeat  the 
purposes  which  the  statute  was  intended  to  promote.  In 
other  words,  the  methods  of  the  statute  were  constitutional 
and  valid  up  to  the  point  where  the  report  of  the  commis- 
sioners appointed  to  classify  the  benefited  lands  and  appor- 
tion thereto  the  cost  of  the  improvement  was  returned  to  the 
board,  but  the  failure  to  provide  for  notice  to  all  thd:  owners 
of  property  thus  affected  before  confirmation  of  such  report 
rendered  ineffectual  and  void  any  attempt  to  make  and  en- 
force a  valid  assessment  The  proceedings  relating  to  the 
ditch  in  controversy  reached  just  this  state  of  advancement 
before  the  amendment  to  the  statute  found  in  chapter  67, 
page  59,  Laws  30th  General  Assembly,  was  enacted.  That 
amendment  leaves  the  statute  unchanged  as  to  all  the  pro- 
ceedings in  such  cases  from  the  filing  of  the  petition  up  to 
the  return  of  report  made  by  the  commissioners  appointed 
to  classify  the  benefited  lands  and  apportion  the  expenses, 
and  provides  that  when  this  stage  is  reached  a  time  shall 
be  fixed  for  hearing  objections  thereto,  and  notice  tWreof 
shall  be  served  persohally  upon  residents  and  upon  non- 
residents by  publication,  and  upon  such  hearing  the  board' 
is  empowered  to  determine  all  objections  to  the  assessment, 
and  may  increase,  diminish,  annul,  or  affirm  the  appor- 
tionments made  in  the  commissioners'  report,  or  any  part 
thereof,  as  shall  be  found  just  and  equitable.  By  section 
2  of  the  amending  act  this  amendment  was  mad^  to  apply  to 
all  proceedings  then  pending  before  the  boards  of  super- 
visors for  the  location  and  construction  of  drains. 

Was  it  competent  for  the  Legislature  to  thus  provide 
and  authorize  the  defendants,  with  other  boards  of  super- 
visors having  similar  proceedings  in  hand,  to  cause  proper 
notice  to  be  served,  and  proceed  thereon  to  make  an  appor- 
tionment and  assessment  of  the  cost  of  the  ditch  ?  In  our 
judgment,  this  question  must  be  answered  in  the  affirmative. 
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The  Constitution  of  Iowa  does  not  forbid  the  enactment 
of  retroactive  laws,  and  this  court  has  frequently  upheld  the 
validity  of  such  statutes.  Land  Co.  v.  Soper,  39  Iowa,  112; 
Tilton  V.  Swift,  40  Iowa,  78;  McMillan  v.  Co.  Judge,  6 
Iowa,  391 ;  Huif  v.  Cook,  44  Iowa,  639 ;  SuUy  v.  Kuehl,  30 
Iowa,  275;  State  v.  Squires,  26  Iowa,  340;  Galusha  v. 
Wendt,  114  Iowa,  597 ;  Savings  &  L.  Ass'n  v.  Heidi,  107 
Iowa,  297;  Windsor  v.  Des  Moines,  110  Iowa,  175;  Ferry 
V.  Campbell,  110  Iowa,  290;  Fair  v.  Buss,  117  Iowa,  164; 
Clinton  v.  Walliker,  98  Iowa,  655.  That  the  Legislature 
may  by  amendment  cure  a  constitutional  defect  in  a  statute 
the  main  purpose  of  which  is  within  the  scope  of  legislative 
power  and  give  such  amendment  retroactive  effect  upon 
cases  already  begun  and  pending  is  expressly  held  by  this 
court  in  Ferry  v.  Campbell,  supra.  In  that  case  proceed- 
ings had  been  begun  to  enforce  a  collateral  inheritance  tax 
under  a  law  which  was  found  to  be  unconstitutional  for  want 
of  provision  for  notice  to  parties  in  interest.  Pending  the 
proceedings,  the  statute  was  amended  providing  for  notice 
in  such  cases  and  making  the  amendment  applicable  to  cases 
then  undetermined.  Acts  27th  General  Assembly,  page  27, 
chapter  37,  section  2.  This  we  found  to  be  a  valid  exercise 
of  legislative  power,  so  far  at  least  as  it  related  to  personal 
estate;  and  unless  we  propose  to  overrule  that  precedent  — 
which  we  are  not  prepared  to  do  —  we  see  no  way  to  avoid 
giving  like  effect  to  the  amendment  to  the  drainage  act  with 
which  we  are  now  dealing.  The  same  principle  is  recognized 
and  upheld  }n  several  of  the  Iowa  cases  above  cited. 

Appellant's  claim  that  the  amendatory  act  was  not  in- 
tended to  have  a  curative  effect  upon  proceedings  then  pend- 
ing is  clearly  opposed  to  the  language  employed  therein.  It 
was  the  apparently  studied  purpose  of  the  Legislature  to 
remove  the  objection  based  upon  the  failure  of  the  law  to 
provide  for  notice  to  the  landowners,  and  to  give  legal  force 
and  effect  to  proceedings  then  pending  and  liable  to  be 
rendered  nugatory  if  such  defect  was  not  cured.     While  the 
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term  "  legalized  '^  is  not  expressly  applied  to  the  preliminary 
proceedings  already  had,  section  2  of  the  amendment  here- 
inbefore quoted  would  be  idle  and  meaningless  if  they  are 
not  to  be  considered'  valid  and  sufficient  to  sustain  the  assess- 
ment made  pursuant  to  the  notice  for  which  the  act  pro- 
vides. The  principle  which  we  here  apply  was  affirmed  by 
us  in  Butls  V,  Monona  County,  100  Iowa,  74.  Perhaps  no 
case  can  be  found  more  nearly  in  point  than  Spencer  v. 
Merchant,  125  U.  S.  345  (8  Sup.  Ct.  921,  31  L.  Ed.  763). 
In  that  case,  under  a  statute  authorizing  the  same,  a  city 
ordered  a  work  of  local  improvement  to  be  made.  The 
work  was  done  and  the  tax  levied.  After  the  levy  had  been 
made,  and  some  of  the  property  OAvners  had  paid  the  tax, 
other  owners  resisted  payment-,  and  were  successful  in  hav- 
ing the  proceedings  adjudged  void  because  the  statute  failed 
to  provide  for  any  notice,  and  was  therefore  unconstitu- 
tional. Stuart  V.  Palmer,  74  N.  Y.  183  (30  Am.  Rep. 
289).  After  this  adjudication  was  had,  the  Legislature 
passed  another  act  authorizing  a  relevy  of  such  tax  after 
due  notice  to  the  owners  who  had  refused  to  pay  their 
original  apportionment.  The  validity  of  this  legislation  was 
affirmed  by  the  Qourt  of  Appeals  of  New  York  —  Spencer 
V,  Merchant,  100  X.  Y.  585  (3  X.  E.  082),  and  reaffirmed 
by  the  Supreme  Court  of  the  United  States,  as  above  cited. 
The  arguments  there  used  against  the  validity  of  the  later 
statute  followed  the  same  lines  pursued  by  counsel  in  the 
ease  at  bar,  and  were  held  unsound  by  the  highest  court 
of  Xew  York  and  of  the  nation.  We  do  not  stop  to  quote 
from  these  opinions,  but  those  who  care  to  pursue  the  in- 
quiry will  find  the  question  there  fully  and  exhaustively 
considered. 

II.  At  the  time  the  ditch  was  located  the  records  of 
the  county  indicated  that  one  of  the  tracts  of  land  inter- 
aected  by  it  belonged  to  one  Pratt,  a  resident  of  New  York, 
and  notice  directed  to  him  was  served  by  publication.  It 
appears,  however,  that  Pratt  had  died  before  the  proceedings 
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were  instituted,  and  a  minor  daughter,  Helen  Portia  Pratt, 
Failure  to  ^^^  ^^  ^®*^  owner,  and  the  person  upon  whom 
ow^nm:  ^<St;  ^^®  uotice  should  have  been  served.  Later, 
waiver.  however,  and  after  the  order  of  November  12, 

1903,  establishing  the  ditch,  Helen  Portia  Pratt,  by  her 
guardian,  appeared  to  the  proceedings,  and  filed  a  claim  for 
damages,  which  was  allowed,  and  the  allowance  was  there- 
after approved  by  the  district  court  having  jurisdiction  of  the 
guardianship  matter.  Counsel  for  appellant  now  contends 
that,  even  if  chapter  67,  page  59,  Laws  30th  General  Assem- 
bly, be  given  retroactive  effect,  and  made  applicable  to  pro- 
ceedings then  pending,  the  failure  to  include  Helen  Portia 
Pratt  in  the  notice  pursuant  to  Code,  section  1940,  is  a  fatal 
defect,  and  the  board  of  supervisors  and  county  auditor  never 
obtained  jurisdiction  to  inaugurate  the  proceedings,  and  that 
each  and  all  of  the  orders  subsequently  made  are  therefore 
wholly  void.  This  position  is  sought  to  be  supported  by 
certain  decisions  of  this  court  in  cases  relating  to  the  estab- 
lishment or  vacation  of  public  highways.  See  R.  R,  v. 
Ellitlwrpe,  78  Iowa,  415,  and  Moffit  v.  Brainard,  92  Iowa, 
122.  But  neither  of  these  cases,  nor  any  other  which  we 
have  been  able  to  discover,  go  to  the  extent  claimed  by  coun- 
sel. The  most  that  can  be  said  as  to  this  class  of  cases  is 
that  they  apply  the  fundamental  rule  that  no  person's  prop- 
erty can  be  taken  from  him  by  a  court  or  other  tribunal 
without  notice  and  an  opportunity  to  be  heard. 

Generally  speaking,  at  least,  no  one  is  entitled  to  raise 
the  objection  except  the  party  entitled  to  the  notice.  As- 
sume, for  instance,  that  proceedings  for  the  establishment 
of  a  highway  several  miles  in  length,  and  passing  through 
the  lands  of  many  different  persons,  are  instituted,  carried 
through  to  the  final  order,  and  the  road  is  established  and 
opened  to  travel.  If,  a  year  or  two  later,  it  be  discovered 
that  a  nonresident  owner  of  a  single  small  tract  was  by  some 
mistake  omitted  from  the  notice  for  which  the  statute  pro- 
vides, we  may  concede  that  as  to  such  land  and  such  owner 
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the  order  of  establishment  is  voidable  or  void ;  but  it  would 
be  a  somewhat  startling  proposition  to  hold  that  failure  to 
notify  this  one  owner  is  a  juris4ictional  defect  of  which 
every  other  owner  along  the  line  may  take  advantage,  even 
though  he  himself  was  duly  and  properly  notified.  More- 
over, when  the  omitted  owner  voluntarily  appeared  to  the 
proceedings,  and  procured  an  allowance  of  her  claim  for 
damages,  we  think  it  will  be  held  to  operate  as  a  waiver 
by  her  of  all  objections  based  upon  the  failure  to  serve  her 
with  notice.  The  only  interest  the  other  landowners  could 
have  in  her  being  properly  made  a  party  was  that  her  prop- 
erty might  be  compelled  to  bear  its  share  of  the  expense  in 
case  the  ditch  should  be  constructed,  and  when  she  volun- 
tarily appeared  the  only  possible  ground  of  objection  on  their 
part  was  removed.  Poimdstone  v.  Baldwin,  145  Ind.  139, 
(44  N.  E.  191) ;  Hmiser  v.  Burb/mk,  117  Mich.  642  (76 
N.  W.  Ill);  WolpeH  v.  NevKomb,  106  Mich.  357  (64 
N.  W.  326);  Hvrst  v.  MaHimburg  (Minn.)  (82  K  W. 
1099). 

Under  the  law  of  the  cases  here  cited  —  and  we  find 
none  to  the  contrary  —  it  is  entirely  immaterial  whether  a 
guardian  is  authorized  to  waive  service  of  notice  upon  his 
g.  GuAKoiAN  AMD  Ward,  aud  we  need  not  here  pass  upon  that 

wabd:    ap-  , 

provai  of        question.     Had    the   notice   been    served,    the 

guardian  s  act;  ^  ' 

«***<*•  .  ward  could  have  done  no  more  than  to  appear 
by  guardian  for  the  protection  of  her  rights.  He  did  so 
appear,  and  brought  the  matter  before  the  court  for  its  con- 
sideration and  approval.  If  notice  to  the  ward  was  neces- 
sary to  bind  her  by  such  approval,  we  must  assume  in  this 
collateral  proceeding  that  the  court  did  not  act  without  it. 

III.     The  statute  as  amended  provides,  as  we  have 

seen,  for  the  appointment  of  commissioners  who  examine 

the  lands  with  the  view  of  determining  what 

TioKAL  LAWj^    tracts  are  benefited  by  the  improvement,  class- 

trkSt^otiS.    ify   tijgjjj   ag   "low,"    "wet,"    "swamp,"   and 

"  dry,"  and  fix  their  estimate  of  the  proportion  of  the  ex- 
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pense  which  each  tract  ought  to  bear.  In  effect,  their  report 
is  a  designation. jo>f  the  boundaries  or  territorial  extent  of 
the  drainage  district  and  a  statement  of  the  finding  of  the 
commissioners  as  to  a  just  and  equitable  distribution  of  the 
cost  upon  the  several  tracts  of  land  embraced  in  the  territory 
so  marked  out  by  them.  Appellant  takes  the  position  that 
the  landowner  is  entitled  to  notice  and  hearing  as  to  the 
extent  of  this  district^  and  whether  his  land  shall  be  in- 
cluded therein,  and  that  the  failure  to  provide  for  such 
notice  and  hearing  renders  the  statute  unconstitutional.  In 
our  opinion,  the  objection  is  unsound.  The  division  of  a 
state  or  lesser  municipal  territory  into  districts  for  the  pur- 
poses of  taxation  or  public  improvement  is  a  legislative  mat- 
ter, and  the  citizen  affected  thereby  cannot  complain  because 
the  power  is  exercised  without  notice  to  him.  If,  for  in- 
stance, the  Legislature  saw  fit  to  divide  the  entire  state 
into  drainage  districts,  and  make  the  lands  in  each  district 
chargeable  with  the  expense  of  such  drains  therein  as  the 
public  welfare  might  demand,  we  apprehend  that  such  legis- 
lation would  be  open  to  no  serious  constitutional  objection 
on  the  groimd  that  it  deprives  the  landowner  of  property 
rights  without  due  process  of  law.  That  such  legislative 
power  for  local  purposes- may  be  delegated  by  the  Legislature 
to  minor  municipalities  is  a  matter  of  universal  recc^nition 
and  constant  practice.  For  example,  a  city  may,  by  its 
council,  divide  its  territory  into  sewer  districts  (Code,  sec- 
tion 794),  or  the  entire  city  may  be  declared  a  single  dis- 
trict, and  the  cost  of  a  sewer  be  made  a  general  charge  upon 
all  the  property  within  its  boundaries;  and  the  fact  that  an 
individual  property  owner  has  been  given  no  hearing  in  the 
matter  of  the  districting,  or  that  he  may  believe  that  his 
property  is  in  no  manner  benefited  by  the  improvement, 
affords  him  no  ground  for  impeaching  the  validity  of  the 
statute  or  ordinance  by  which  the  districting  was  accom- 
plished. Other  familiar  instances  of  the  exercise  of  this 
delegated  legislative  power  will  probably  occur  to  the  in- 
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telligent  reader.  State  v.  King,  37  Iowa,  462 ;  Stcde  ex  rel. 
Witter  V.  Forkner,  94  Iowa,  1 ;  Topeka  v.  Huntoon,  46  Kan. 
Sup.  634  (26  Pac.  488)  ;  Rohimon  v.  Schenck,  102  Ind. 
307  (IKE.  698);  Kinney  v.  Zimpleman,  36  Tex.  554; 
StcmjiU  V.  Court,  80  Ala.  287 ;  Dunn  v.  Wilcox  Co.,  85 
Ala.  144,  (4  South.  661)  ;  Hyde  Park  v.  Spencer,  118  111. 
446  (8  N.  E.  846)  ;  Tvmer  v.  Detroit,  104  Mich.  326  (62 
K  W.  405)  ;  State  v.  Stewaa-t,  74  Wis.  620  (43  N.  W.  947, 
6  L.  R  A.  394). 

The  very  objection  here  raised  by  appellant  was  in- 
volved in  VoigU  v.  Detroit,  123  Mich.  547  (80  K  W. 
253).  And  see  same  case  on  appeal,  184  U.  S.  115  (22 
Sup.  Ct  337,  46  L.  Ed.  459).  In  the  cited  case  tbe  Michi- 
gan court  says: 

No  provision  is  made  for  a  notice  to  property  owners  of 
a  time  and  place  for  hearing  upon  either  the  question  of  fix- 
ing a  taxing  district  or  the  question  of  the  amount  of  the 
award  to  be  spread  thereon.  This,  it  is  claimed,  leads  to. 
taking  property  without  due  process  of  lav^,  aittJ  is  uncon- 
stitutional. The  statute  provides  for  a  hearing  in  relation 
to  the  proportion  each  piece  of  property  shall  bear  to  the 
whole  of  the  improvement,  and  the  proper  notice  of  this  hear- 
ing was  given.  It  is  claimed  by  counsel  that  complainant 
was  entitled  to  notice  of  the  hearing  relating  to  the  establish- 
ment of  the  assessment  district  and  of  the  amount  of  the 
total  assessment,  and  because  the  statute  does' not  provide 
for  these  notices  it  is  unconstitutional  as  taking  property 
without  due  process  of  law.  We  do  not  think  this  propo- 
sition of  counsel  can  be  maintained.  The  right  of  the 
Legislature  to  establish  special  assessment  districts  in  which 
all  the  taxes  necessary  to  be  raised  to  pay  for  a  local  im- 
provement may  be  assessed  was  for  a  long  time  questioned, 
but  that  right  has  so  often  been  sustained  by  the  courts  that 
it  is  no  longer  an  open  question.  .      ,. 

After  citing  authorities,  the  court  proceeds : 

Under  these  authorities  it  is  very  clear  that  the  Legisla- 
ture might  have  established  the  special  assessment  district 
Had  it  seen  fit  to  do  so,  would  it  be  claimed  that  its  right  to 


Digitized  by  LjOOQIC 


438  Boss  V.  SuPBBvisoKS.  [128  Iowa 

do  so  could  have  been  questioned  as  unconstitutional  because 
no  notice  was  given  to  the  property  holders  affected  thereby 
that  it  intended  to  establish  such  a  district?  If  the  answer 
to  this  question  should  be  in  the  negative,  why,  when  the 
Legislature  has  delegated  t;o  the  common  council  of  the  city 
the  right  to  establish  the  special  district,  should  it  be  said 
that  the  law  delegating  this  power  is  unconstitutional  because 
notice  is  not  required?  The  establishment  of  the  special 
assessment  district  in  the  one  instance  by  the  Legislature  and 
in  the  other  instance  by  the  council  is  the  exercise  of  a  legis- 
lative power,  with  which  the  courts  will  not  ordinarily  inteiv 
fere. 

Upon  appeal  to  the  United  States  Supreme  Court  the 
judgment  of  the  State  court  was  affirmed.  The  provision  of 
law  by  which,  when  the  proceeding  has  reached  the  stage 
where  it  is  proposed  to  levy  the  tax,  a  notice  must  be  served 
on  the  property  owner,  was  held  sufficient  to  avoid  the  con- 
stitutional objection,  notwithstanding  no  notice  is  required 
in  respect  to  the  creation  of  the  district  or  the  determination 
of  the  aggr^te  amount  of  the  tax  to  be  collected.  Se:^, 
also,  to  the  same  effect^  State  v.  Stewart,  74  Wis.  620 ;  Peo- 
ple v.  Mayor,  4  N.  Y.  419  (55  Am.  Dec.  266) ;  Rogers  v. 
8t  PoajI,  22  Minn.  494 ;  Kelly  v.  Minneapolis,  57  Minn.  294^ 
'(.59  N.  W.  304,  26  L.  E.  A.  92,  47  Am.  St  Eep.  605)  ; 
Erickson  v.  Cass  Co.,  11  N.  D.  494  (92  K  W.  841) ;  Pavl- 
sen  V.  Portland,  149  U.  S.  30  (13  Sup.  Ct  750,  87  L.  Ed. 
637).  In  the  last-cited  ease  the  rule  is  thus  stated :  "  It  is 
settled  that  if  provision  is  made  for  notice  to  and  hearing  of 
each  proprietor  at  some  stage  of  the  proceedings  upon  the 
question  of  what  proportion  of  the  tax  shall  be  assessed  upon 
his  land,  there  is  no  taking  of  property  without  due  process 
of  law."  In  the  case  before  us  there  is,  under  the  statute^ 
as  amended,  ample  provision  for  notice  to  every  landowner, 
and  opportunity  given  for  the  hearing  of  all  objections  he 
may  have  to  assert  against  the  validly  and  justice  of  the 
proposed  charge  upon  his  property.  This,  under  the  law,  is 
all  he  can  rightfully  ask.     It  is  to  be  noted,  moreover,  that 
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upon  the  hearing  which  the  statute  gives  the  owner  pursu- 
ant to  the  notice  provided  for  by  the  amendment,  the  board 
of  supervisors  may  not  only  increase  or  diminish  the  appor- 
tionment of  the  tax  reported  by  the  commissioners,  but  may 
"  annul "  it  entirely.  The  action  of  the  board  at  this  meet- 
ing is  the  final  and  authoritative  settlement  of  the  boundaries 
of  the  taxing  ^iistrict,  and  this  is  done  only  after  full  oppor- 
tunity is  given  to  each  landowner  to  show  cause,  if  he  has 
any,  why  his  land  should  not  be  included  therein.  It  is  not 
denied  that  the  notice  required  by  the  amended  statute  was 
given,  and  plaintiff  given  full  opportunity  to  be  heard,  and 
the  objection  here  made  is  not  well  taken. 

IV.  The  constitutionality  of  the  act  is  further  ques- 
tioned because  by  Code,  section  1947,  which  allows  an  appeal 
from  the  assessment  made  by  the  board  of  supervisors,  it  is 
also  provided  that  upon  the  trial  of  the  appeal 
rtght^fll^'  it  shall  i^ot  be  competent  for  the  owner  to  show 
***^  ^  that  his  land  received  no  benefits  from  the  im- 
provement. Counsel  seem  to  contend  that  the  landowner  is. 
thus  cut  off  from  all  opportunity  to  be  heard'on  the  question 
whether  his  land  receives  any  benefit  by  reason  of  the  ditch 
for  the  construction  of  which  he  is  taxed.  But,  as  noted 
in  the  concluding  part  of  the  preceding  paragraph,  this  is  a 
mistake.  The  landowner  is  given  opportunity  to  appear 
before  the  board  of  supervisors,  which  body  is  authorized 
to  try  all  such  objections,  and,  if  it  be  found  that  any  tract 
of  land  reported  by  the  oonunissioners  is  not  in  fact  bene- 
fited by  the  improvement,  it, may  be  relieved  of  the  burden. 
The  effect  of  the  restrictive  clause  in  Code,  section  1947, 
is  to  deny  the  right  of  appeal  from  this  finding  of  the  board 
of  supervisors,  and  confine  all  further  Veview  to  the  question 
-whether  the  appellant's  land  has  been  assessed  in  equal  and 
fair  proportion,  as  compared  with  other  property  embraced 
in  the  district  That  a  statute  making  the  finding  of  the 
board  conclusive  upon  the  question  whether  a  given  tract  of 
land  18  properly  included  in  the  benefited  district,  and  deny- 
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ing  appeal  therefrom,  is  not  an  unconstitutional  deprivation 
of  property  without  due  process  of  law,  is  a  rule  which  has 
been  affirmed  by  the  great  weight,  if  not  the  universal  cur- 
rent, of  authority.  The  right  to  an  appeal  from  one  court 
or  tribunal  to  another  has  never  been  held  to  be  in  itself  a 
denial  of  due  process  of  law.  The  power  to  make  a  final 
determination  beyond  which  there  is  no  appeal  must  rest 
somewhere,  and  in  the  absence  of  express  or  clearly  implied 
constitutional  limitations  upon  its  authority  in  this  respect 
the  Legislature  may  confide  that  power  in  any  given  pro- 
ceeding to  any  court,  board,  or  commission.  Of  course,  the 
tribunal  thus  designated  must  observe  due  process  of  law  — 
that  is,  the  party  must  be  given  notice  and  have  opportunity 
to  be  heard  —  but,  if  the  finding  be  against  him,  no  consti- 
tutional guaranty  is  violated  by  denying  him  the  right  of 
appeal.  Such  is  clearly  the  doctrine  of  our  cases.  Cham' 
bliss  V.  Johnson,  77  Iowa,  612;  Lambert  v.  Mills  Co.,  58 
Iowa,  666;  Allerton  v.  Monona,  111  Iowa,  560;  Oliver  v. 
Monona,  117  Iowa,  43.  To  the  same  point,  see  State  fix  reL 
Hughes  v.  Dist:  CotiH  (Minn.),  103  N.  W.  744;  State  ex 
rel  V.  StewaH,  74  Wis.  620  (43  N.  W.  947,  6  L.  R.  A. 
394) ;  Dickson  v.  Bacine,  66  Wis.  545  (21  X.  W.  620) ; 
Teegarden  v.  Racine,  56  Wis.  545  (14  N.  W.  614) ;  Rogers 
V.  St.  Paul,  22  Minn.  494;  Weaver  v.  Templin,  113  Ind. 
Sup.  298  (14  N.  E,  600) ;  Reeves  v.  GrottendicJe,  131  Ind. 
Sup.  107  (30  K  E.  889)  ;  Kleine  v.  Tvhey,  13  Ind.  App. 
74  (40  K  E.  144) ;  Hihhen  v.  Smith,  191  U.  S.  310  (24 
Sup.  Ct.  88,  48  L.  Ed.  195)  ;  Waterworks  v.  Schottler,  110 
U.  S.  347  (4  Sup.  Ot  48,  28  L.  Ed.  173)  ;  Bonfoy  v.  Goar, 
140  Ind.  292  (39  K  E.  56) ;  Spencer  v.  Merchant,  125 
TJ.  S.  345  (8  Sup.  Ct  921,  31  L.  Ed.  763)  ;  Re  Fowler,  53 
1\^.  Y.  60;  Dodge  Co.  v.  Acorn,  61  Neb.  376  (85  K  W. 
292) ;  OriiJifh  v.  Pence,  9  Kan.  App.  253  (59  Pac.  677) 
Joplin  M.  Co.  V.  Joplin,  124  Mo.  129  (27  S.  W.  406) 
Oillett  V.  McLa/ughlin,  69  Mich.  547  (37  N.  W.  551) 
Bowersox  v.  Seneca,  etc.,  20  Ohio  St  496 ;  People  v,  Hagar, 


Digitized  by  VjOO^IC 


July  hoObj  Koss  V.  Supervisobs.  441 

66  CaL  59  (4  Pac.  951) ;  Britton  v.  Blake,  85  N.  J.  Law, 
208;  Briiton  v.  Blake,  36  X.  J.  Law,  442;  Haigar  v.  Dis- 
.  trict.  111  U.  S.  701  (4  Sup.  Ct  663,  28  L.  Ed  569) ; 
Davidson  v.  New  Orleans,  96  U.  S.  97  (24  L.  Ed.  616). 
**  Due  process  of  law "  does  not  necessarily  imply  judicial 
procedure  in  a  court  of  record  or  right  of  trial  by  jury. 
Re  Bradley,  108  Iowa,  476 ;  Pitb.  CI  House  v.  Coyne,  194 
U.  S.  497  (24  Sup.  Ct.  789,  48  L.  Ed.  1092);  Weinier  %. 
Bunbury,  30  Mich.  201 ;  Spencer  v.  Merchant,  supra;  Yea- 
mans  v.  Riddle,  84  Iowa,  147;  Wulzen  v.  Board,  101  Cal. 
15  (35  Pac.  353,  40  Am.  St.  Eep.  17) ;  Munson  v.  Com- 
missioners,  43  La.  Ann.  15  (8  SoutL  906) ;  McMahon  v. 
Palmer,  102  K  Y.  176  (6  X.  E.  400,  55  Am.  Rep.  796)  ; 
Cooley's  Const  Lim.,  pages  354,  355 ;  McKeevers  v.  Jenhs, 
59  Iowa,  300;  Re  Meder  Irr.  Dist,  92  Cal.  296  (28  Pac. 
272,  675,  14  L.  R.  A.  755,  27  Am.  St.  Rep.  106) ;  Hagc^  v. 
Rec,  DisL,  111  U.  S.  701  (4  Sup.  Ct.  663,  28  L.  Ed.  569). 
The  holding  of  the  trial  court  comes  well  within  the  law 
of  the  cited  cases,  and  must  be  upheld. 

V.     Some  other  questions  are  suggested  as  to  the  de- 
tails  to   be   observed    in   carrying   the   statute   into   effect 
Among  other  things,  it  is  said  that  the  tax  should  not  be 
levied  until  the  work   is  actually  done.     We 
6.  Lett  ot         see   uo   reasonable   ground   for   the   objection. 

DRAIN  AGS     TAX.  ^  °  ^ 

Certainly  the  statute  seems  to  authorize  the 
proceeding  talcen  by  the  supervisors.  When  the  contract  is 
let,  the  amount  for  which  the  drainage  district  is  to  be  made 
liable  is  approximately  ascertained,  and  it  is  the  dictate 
of  business  prudence  that  the  board  proceed  at  once  to  pro- 
vide for  the  means  with  which  ta  discharge  the  debt.  Our 
attention  is  called  to  no  precedent  or  rule  of  law  in  support 
of  the  proposition  stated  by  counsel,  and  we  think  the  objec- 
tion must  be  overruled.  Tf,  as  claimed,  the  board  failed  to 
fix  the  proportion  of  the  tax  to  be  paid  yearly,  we  have  to 
say  that  the  petition  in  this  action  was  filed  September  21, 
1904,  interrupting  the  proceedings  by  the  board  before  any 
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assessment  was  made^  and  that  the  order  distributing  paj^ 
ment  over  a  series  of  years  pertains  to  a  matter  of  detail 
which  we  may  presume  the  supervisors  will  properly  attend 
to  when  the  termination  of  this  litigation  leaves  them  fre& 
to  go  on  with  the  matter. 

Other  points  made  in  argument  are  merely  incidental 
to  or  are  governed  by  those  which  we  have  already  consid- 
ered at  length,  and  do  not  require  further  discussion. 

The  conclusion  reached  by  the  district  court  is  correct, 
and  the  decree  appealed  from  is  affirmed. 


E.  R.   SissoN,  Appellant,   v.  Boasd  op  Supebvisoes   of 
BuENA  Vista  County,  et  ax.,  Appellees. 

Drainage:    statutes:    tftle.    The  title  of  an  act  entitled  "An  act 

1  to  promote  the  public  health,  convenience  and  welfare  by 
.  .  .  draining  the  lands  of  the  State/'  and  also  providing 
for  the  establishment  of  drainage  districts,  is  sufficient  under 
the  constitution  to  authorize  provisions  therein  for  the  drain- 
age of  surface  water  from  ag^ricultural  lands. 

Eminent  domain:    public  use.    The  public  use  for  which  property 

2  may  be  taken  under  the  constitution  is  to  be  determined  by 
the  legislature  in  the  first  instance,  but  such  use  must  inure 
to  the  benefit  of  those  concerned,  when  considered  as  mem- 
bers of  the  community  and  not  as  individuals,  and  the  right 
to  participate  in  the  benefits  must  be  common,  although  not 
effecting  all  persons  in  the  same  manner. 

Public  nte:    legislative  determination.    The  act  of  the  Thirtieth 

3  General  Assembly  authorizing  the  creation  of  drainage  dis- 
tricts and  declaring  that  the  drainage  of  surface  water  from 
agricultural  lands  shall  be  considered  a  public  benefit,  is  not 
unconstitutional  because  defining  what  constitutes  a  public 
use  and  thus  precluding  judicial  inquiry  respecting  the  public 
benefit  in  any  particular  instance,  But  such  act  shall  be  con- 
sidered merely  as  designating  the  general  field  within  which 
the  drainage  of  land  shall  be  deemed  a  public  benefit. 

Drainage   districts:    appeal   from    act   of   supervisors:    trial   by 

4  jury.  The  drainage  law  enacted  by  the  Thirtieth  General 
Assembly  is  not  in  violation  of  the  constitutional  right  of  a 
trial  by  jury,  in  providing  that  an  appeal  from  an  order  of 
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the  boiard  of  supervisors  establishing  a  drainage  district  may- 
be heard  in  equity. 

Special  assessments:    benefits.    The  drainage  law  of  the  Thirtieth 

5  General  Assembly  is  not  open  to  the  objection  that  it  author- 
izes the  levy  of  special  assessments  upon  property  in  an 
amount  greater  than  the  benefit  received,  as  the  same  ex- 
pressly forbids  assessments  in  excess  of  benefit. 

Assessments:    waiver  of  objection:    sPEaAL  privileges.    The  pro- 

6  vision  of  the  drainage  law  which  gives  to  a  taxpayer  who 
waives  objection  to  the  assessment  the  right  to  pay  the  same 
in  installments,  is  not  in  violation  of  the  provision  of  the 
federal  Constitution  which  requires  that  no  state  shall  deny 
to  any  person  the  equal  protection  of  the  law. 

Drainage  bonds:    not  a  county  obugation.    Drainage  bonds  issued 

7  under  the  law  enacted  by  the  Thirtieth  General  Assembly  are 
to  be  paid  from  taxes  levied  upon  property  situated  in  the 
district  where  the  improvement  is  made,  and  are  not  an  obli- 
gation of  the  county  as  a  whole. 

Eminent  domain:    damages:    security  of  payment.    The  provision 

8  of  the  drainage  law  that  private  property  may  be  taken  when 
the  damages  resulting  therefrom  have  beea  secured  to  be  paid, 
is  not  unconstitutional  since  that  instrument  does  not  require 
payment  of  damages  in  advance. 

Same.    It  is  competent  for  the  legislature  to  delegate  to  a  county 

»    auditor  the  power  to  determine  the  character  of  the  security 

to  be  given  for  damages  resulting  from  the  taking  of  private 

property  for  drainage  purposes,  and  the  conditions  upon  which 

the  same  should  be  voided. 

Same.    The  giving  of  a   sufficient  bond  for  the   use  of  persons 
10    allowed  damages  for  the  taking  of  their  property  for  drainage 
purposes,  conditioned  on  its  being  void  upon  payment  of  dam- 
ages out  of  a  fund  created  by  a  levy  of  a  special  drainage  tax, 
is  sufficient  to  secure  the  payment  of  such  damages. 

Appeal  from  Buena  Vista  District  Court. —  Hon.  A.  D. 

Baiub,  Judge. 

Thubsday,  July  13,  1906. 

Action  in  equity  to  restrain  by  injunction  the  defend- 
ant board  of  supervisors  from  further  proceeding  in  the 
matter  of  constructing  a  ditch  designed  and  intended  to 
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reclaim  by  drainage  a  considerable  tract  of  agricultural  lands 
in  said  county,  to  establish  a  drainage  district^  etc.  The 
defendants  appeared  and  answered,  whereupon  the  plaintiff 
moved  for  a  decree  in  his  favor  upon  the  pleadings,  and  a 
decree  was  made  and  entered  in  which  a  portion  only  of  the 
relief  prayed  for  was  granted.  Both  parties  appeal,  and  for 
convenience  the  plaintiff  will  be  denominated  as  appellant. 
Affirmed  on  plaintiff's  appeal.  Reversed  on  defendant's  ap- 
peal. 

Mack  &  Deland,  for  appellant 

F.  F.  FaviUe  and  A.  L.  Whitney,  for  appellees. 

Bishop,  J. —  The  pleadings  disclose  that  the  pro- 
ceedings on  the  part  of  the  defendant  board  complained  of 
were  being  taken  and  had  pursuant  to  the  provisions  of 
chapter  68,  page  61,  Acts  30th  General  Assembly.  Plain- 
tiff makes  direct  allegation  that  the  steps  already  taken  were 
in  strict  conformity  to  the  provisions  of  that  act,  and  that^ 
in  respect  of  the  further  proceedings  to  be  had,  exact  com- 
pliance in  all  respects  with  the  requirements  of  the  act  was 
intended.  And  of  these  matters  the  answer  makes  admis- 
sion. It  is  the  contention  of  plaintiff,  to  be  stated  in  detail 
presently,  that  the  proceedings  so  being  had  and  proposed 
to  be  had  are  unauthorized  and  illegal,  for  that  the  act  of 
the  General  Assembly  under  which  done,  in  respect  at  least 
of  many  of  its  provisions,  is  in  contravention  of  the  Con- 
stitution and  void.  And  this  is  the  general  subject  pre- 
sented for  our  consideration. 

Ifecessary  to  a  consideration  of  the  questions  as  pre- 
cisely made  and  presented  by  the  record,  we  should  have 
the  material  provisions  of  the  act  before  us,  and  we  set  out 
the  same  in  substance,  as  follows: 

The  act  is  entitled  An  act  to  promote  the  public  health, 
convenience  and  welfare,  by  leveeing,  ditching  and  draining 
the  lands  of  the  State,  and  providing  for  the  establishment 
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of  levees,  drainage  districts,  or  for  the  changing  of  natural 
water  courses  to  secure  better  drainage,  and  providing  for 
the  construction  of  ditches,  drains  and  water  courses  and 
prescribing  the  method  for  so  doing,  and  providing  for  the 
assessment  and  collection  of  the  costs  and  expenses  of  the 
same,  and  issuing  improvement  certificates,  or  issuing  and 
selling  bonds  therefor. 

Section  1  provides  that  the  board  of  supervisors  of  any 
county  shall  have  jurisdiction,  power  and  authority  to  es- 
tablish a  drainage  district  or  districts,  and  cause  to  be  con- 
structed as  hereinafter  provided  any  .  .  .  ditch,  drain 
or  water  course,  ...  in  such  county,  whenever  the 
same  will  be  of  public  utility  or  conducive  to  the  public 
health,  convenience  or  welfare,  and  the  drainage  of  surface 
waters  from  agricultural  lands  shall  be  considered  a  public , 
benefit  and  conducive  to  the  public  health,  convenience, 
utility  and  welfare. 

Sec.  '2.  Whenever  a  petition  signed  by  one  or  more  of  the 
land  owners  whose  lands  will  be  aflFected  by,  or  assessed  for 
the  expenses  of,  the  proposed  improvement,  shall  be  filed  in 
the  office  of  the  county  auditor  setting  forth  that  any  body 
or  district  of  land  in  tlie  county,  described  ...  is  sub- 
ject to  overflow  or  too  wet  for  cultivation,  and  that  the  public 
benefit  or  utility  or  the  public  health,  convenience  or  welfare 
will  be  promoted  by  draining,  ditching,  tiling  or  leveeing 
the  same,  .  .  .  the  board  shall  at  its  first  session  there- 
after .  .  .  appoint  a  disinterested  and  competent  engineer 
.  .  .  and  he  shall  proceed  to  examine  and  survey  the 
lands  described  in  said  petition,  and  other  lands  if  neces- 
sary, and  locate  such  improvement  or  improvements,  .  .  . 
as  will  be  for  the  public  benefit  or  utility,  or  conducive  to 
the  public  health,  convenience  or  welfare  and  he  shall  make 
return  of  his  proceedings  to  the  county  auditor,  etc. 

By  section  3  it  is  provided  that,  if  the  engineer  recom- 
mend the  establishment  of  the  drainage  district^  the  auditor 
shall,  in'a  prescribed  manner,  give  notice  of  the  pendency 
of  the  petition,  the  favorable  report  of  the  engineer,  the  day 
set  for  hearing  before  the  board  of  supervisors,  and  that  all 
claims  for  damages  must  be  filed  five  days  before  such  day 
for  hearing. 
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Sec.  5.  The  board  of  supervisors  at  the  session  set  for 
the  hearing  on  said  petition  .  .  .  shall  thereupon  pro- 
ceed to  hear  and  determine  the  sufficiency  of  the  petition  in 
form  and  manner,  .  .  .  and,  if  deemed  necessary,  the 
board  may  view  the  premises  and  if  they  shall  find  that  such 
.  .  .  drainage  district  would  not  be  for  the  public  benefit 
or  utility  nor  conducive  to  the  public  health,  convenience  or 
welfare,  they  shall  dismiss  the  proceedings ;  but,  if  they  shall 
find  such  improvement  conducive  to  the  public  health,  con- 
venience or  welfare  or  to  the  public  benefit  or  utility,  and 
no  claim  shall  have  been  filed  for  damages  as  provided  in 
section  four  hereof,  they  may,  if  deemed  advisable,  locate 
and  establish  the  same  in  accordance  with  the  recommenda- 
tions of  the  engineer,  but  if  any  claims  have  been  filed  for 
,  damages,  .  .  .  then  the  board  .  .  .  shall  proceed 
no  further  than  to  determine  the  necessity  of  the  .  .  . 
drainage  district  and  further  proceedings  shall  be  continued 
to  an  adjourned,  regular  or  special  session,  the  date  of  which 
shall  be  fixed  at  the  time  of  the  adjournment;  and  the 
county  auditor  shall  appoint  three  appraisers  to  assess  such 
damages,  etc. 

Sec.  6.  The  appraisers  .  .  .  shall  proceed  to 
.  .  .  determine  and  fix  the  amount  of  damages  to  which 
each  claimant  is  entitled  and  shall  .  .  .  file  with  the 
county  auditor  reports  in  writing  showing  the  amount  of 
damages  sustained  by  each  claimant.  .  .  .  When  the 
time  for  final  action  shall  have  arrived,  and  after  the  filing 
of  the  report  of  the  appraisers,  said  board  shall  consider  ihe 
amount  of  damages  awarded  in  their  final  determination  in 
regard  to  establishing  such  levee  or  drainage  district,  and  if 
in  their  opinion  the  cost  of  construction  and  the  amount  of 
damages  awarded  is  not  excessive  and  a  greater  burden  than 
should  be  properly  borne  by  the  land  benefited  by  the  im- 
provement, they  shall  locate  and  establish  the  same,  and  shall 
thereupon  proceed  to  determine  the  amount  of  damages  sus- 
tained by  each  claimant,  and  may  hear  evidence  in  respect 
thereto,  and  may  increase  or  diminish  the  amount  awarded  in 
respect  thereto,  and  any  party  aggrieved  may  appeal  from 
the  finding  of  the  board  in  establishing  the  improvement  dis- 
trict, or  from  its  finding  in  the  allowance  of  damages,  to  the 
district  court,  .  .  .  which  appeal  shall  be  tried  in  the 
district  court  as  an  ordinary  proceeding,  except  that  when 
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the  appeal  is  from  the  order  of  the  board  in  establishing  the 
.     .     .     drainage  district,  it  shall  be  tried  in  equity. 

Sec.  7.  The  amount  of  damages  finally  determined  by 
the  board  in  favor  of  any  claimant  .  .  •  shall  be  re- 
quired to  be  paid  in  the  first  instance  by  the  parties  benefited 
by  the  said  levee  or  drainage  district^  or  secured  to  be  paid 
upon  such  terms  and  conditions  as  the  county  auditor  may 
deem  just  and  proper,  and  after  such  damages  shall  have 
been  paid  or  secured  as  aforesaid,  the  board  shall  divide  said 
improvement  into  suitable  sections,  etc. 

Sec.  12.  When  the  .  .  .  drainage  district  .  .  . 
shall  have  been  located  and  established  as  provided  for  in 
this  act>  .  .  .  the  board  shall  appoint  three  commis- 
sioners; .  .  •  and  they  shall  within  twenty  days  after 
such  appointment  personally  inspect  and  classify  all  the 
lands  benefited  by  the  location  and  construction  of  such 
.  .  .  drainage  district,  or  the  repairing  or  reopening  of 
the  same,  ...  in  a  graduated  scale  of  benefits,  to  be 
numbered  according  to  the  benefit  to  be  received  by  the  pro- 
posed improvement;  and  they  shall  make  an  equitable  ap- 
portionment of  the  costs,  expenses,  costs  of  construction,  fees 
and  damages  assessed  for  the  construction  of  any  such  im- 
provement, or  the  repairing  or  reopening  of  the  same,  and 
make  report  thereof  in  writing  to  the  board  of  supervisors. 
•  .  .  This  classification  when  finally  established  shall  re- 
main as  a  basis  for  all  future  assessments  connected  with  the 
objects  of  said  levee  or  drainage  district,  unless  the  board,  for 
good  cause,  shall  authorize  a  revision  thereof.  .  .  .  The 
auditor  shall  cause  notice  to  be  served  ...  of  the  time 
and  manner  provided  for  the  establishment  of  a  .  .  . 
drainage  district,  which  notice  shall  state  the  amount  of 
special  assessments  apportioned  to  such  owner,  upon  each 
tract  or  lot,  the  day  set  for  hearing  the  same  before  the  board 
of  supervisors  and  that  all  objections  thereto  must  be  made 
in  writing  and  filed  with  the  county  auditor  on  or  before 
noon  of  the  day  set  for  such  hearing.  When  the  day  set  for 
hearing  shall  have  arrived,  the  board  of  supervisors  shall 
proceed  to  hear  and  determine  all  objections  made  and  filed 
to  said  report  and  may  increase,  diminish,  annul  or  affirm 
the  apportionment  made  in  said  report  or  in  any  part  thereof 
as  may  appear  to  the  board  to  be  just  and  equitable ;  but  in 
no  case  shall  it  be  competent  to  show  that  the  lands  assessed 
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would  not  be  benefited  by  the  improvement,  and  when  such 
hearing  shall  have  been  had,  the  board  shall  assess  such  ap- 
portionment so  fixed  by  it  upon  the  lands  within  such  levee 
or  drainage  district. 

By  section  20  it  is  provided  that  when  any  ditch  or 
drain  shall  cross  a  public  highway  the  cost  of  construction 
shall  be  paid  by  the  township  trustees  from  the  road  fund  of 
such  township,  and  whenever  a  bridge  oVer  such  ditch  or 
drain  is  necessary  the  board  of  supervisors  shall  build  the 
same,  and  pay  the  cost  thereof  out  of  the  county  bridge 
fund.  Further,  if  any  highway  is  benefited  by  the  construc- 
tion of  the  ditch,  the  road  district  shall  pay  its  proportion 
of  the  cost  according  to  benefits;  the  amount  to  be  deter- 
mined by  the  board  of  supervisors. 

Sec.  27.  The  special  assessment  for  benefits  made  by 
the  commissioners  appointed  for  that  purpose,  as  corrected 
and  approved  by  the  board  of  supervisors,  ^all  be  levied  at 
one  time  by  the  board  against  the  property  so  benefited,  and 
when  levied  and  certified  shall  be  payable  at  the  office  of  the 
county  treasurer.  If  the  owner  of  any  parcel  of  land,  lot  or 
premises  against  which  any  such  levy  shall  have  been  made 
and  certified,  which  is  embraced  in  any  certificate  provided 
for  in  this  section,  shall  within  thirty  days  from  the  date  of 
such  assessment  promise  and  agree  .  .  .  that  in  con- 
sideration of  having  the  right  to  pay  his  assessment  in  in- 
stallments, he  will  not  make  any  objection  of  illegality  or  ir- 
regularity as  to  the  assessment  of  benefits,  or  levy  of  such 
tax  .  .  .  but  will  pay  said  assessment  with  interest 
.  .  .  as  shall  be  prescribed  by  resolution  of  the  board, 
such  tax  so  levied  against  the  land,  lot  or  premises  of  such 
owner  shall  be  payable  in  ten  equal  installments,  .  .  . 
but  where  no  such  terms  and  agreement  in  writing  shall  be 
made  .  .  .  then  the  whole  of  said  special  assessment 
.  .  .  shall  mature  at  one  time  .  .  . ,  and  shall  be  col- 
lected at  the  next  succeeding  March  semi-annual  payment  of 
ordinary  taxes,  etc. 

Sec.  28.  If  the  board  of  supervisors  shall  determine 
that  the  estimated  cost  of  reclamation  and  improvement  of 
such  district  of  land  is  greater  than  should  be  levied  in  a 
single  year  upon  the  lands  benefited     ...     it  may  fix  the 
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amount  that  shall  be  levied  and  collected  each  year  and  may 
issue  drainage  bonds  of  the  county,  bearing  not  more  than 
six  per  centum  annual  interest  and  payable  semi-annually, 
in  the  proportions  and  at  the  times  when  such  taxes  shall 
have  been  collected,  and  may  devote  the  same  at  par  to  the 
payment  of  the  work  as  it  progresses  or  may  sell  the  same 
at  not  less  than  par  and  devote  the  proceeds  to  such  payment. 
.  .  .  Sfich  bonds  shall  be  issued  for  the  benefit  of  the 
district  numbered  thereon  and  each  district  shall  be  num- 
bered by  the  board  of  supervisors  and  recorded  by  the  au- 
ditor, said  record  showing  specifically  the  lands  embraced  in 
said  district  and  upon  which  the  tax  has  not  been  previously 
paid  in  full.  In  no  case  silAall  the  amount  of  bonds  exceed 
the  benefits  assessed.  Each  bond  issued  shall  show  expressly 
upon  its  face  that  it  is  to  be  paid  only  by  a  tax  assessed, 
levied  and  collected  on  the  lands  within  the  district  so 
designated  and  numbered,  and  for  the  benefit  of  which  dis- 
trict such  bond  is  issued ;  nor  shall  any  tax  be  levied  or  col- 
lected for  the  payment  of  said  bond  or  bonds,  or  the  interest 
thereon,  on  any  property  outside  the  district  so  numbered, 
designated  and  benefited. 

Further  necessary  to  our  consideration  are  certain  alle- 
gations of  fact  contained  in  the  petition,  and  of  which  the 
answer  makes  admission.  Therein  it  is  said  that  the  district 
instantly  prpposed  to  be  drained  embraces  portions  of  three 
townships  in  Buena  Vista  county,  and  included  therein  are 
lands  of  which  plaintiff  is  owner ;  that  he  has  filed  a  claim 
for  damages  which  will  accrue  to  him  by  reason  of  the  con- 
struction of  the  proposed  ditch  across  and  over  his  lands; 
that  the  amount  of  his  damage  has  been  fixed  and  reported 
by  appraisers  appointed  as  by  the  act  in  question  provided, 
which  report  has  been  approved  by  the  defendant  board. 
It  is  then  said  that  there  has  been  filed  with  and  approved 
by  the  county  auditor  a  bond,  with  sureties,  running  to  the 
county,  for  its  use  and  benefit,  and  for  the  use  and  benefit 
of  the  persons  allowed  damages  in  the  establishment  of  the 
instant  drainage  district;  it  being  recited  as  the  condition 
of  such  bond  that,  "  in  the  event  of  the  payment  of  the 
damages  awarded  out  of  the  funds  created  by  the.  levying 
Vol.  128  Ta.— 29 
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of  the  special  drainage  tax  as  by  said  chapter  contemplated, 
then  this  bond  to  be  void,"  etc  And  plaintiff  says  that  in 
no  other  way,  form,  or  manner  has  the  damages  fixed  and 
allowed  been  paid  or  secured,  and  no  other  action  has  been 
taken  or  record  been  made  as  to  the  terms  or  conditions 
upon  which  such  damages  were  to  be  secured  or  paid  than 
is  shown  by  said  bond,  notwithstanding  which  the  defend- 
ant bo€ird  is  about  to  take  possession  and  proceed  with  the 
work  of  construction.  It  is  further  alleged  that  drainage 
bonds  are  about  to  be  issued  and  sold  as  provided  for  in  the 
act  in  question^  to  the  injury  of  plaintiff  as  a  taxpayer  of  the 
county,  and  as  a  landowner  within  the  proposed  drainage 
district 

Having  now  the  substantive  facts  of  the  case  before  us, 
it  may  be  stated  that  submission  was  had  in  the  court  below 
upon  these  several  grounds  of  contention,  as  presented  by 
plaintiff:  First,  That  the  title  of  the  act  in  question  is 
defective,  in  that  the  subjectrmatter  of  the  act  is  not  clearly 
expressed  therein,  and  that,  as  stated,  it  contains  more  than, 
one  subject  Second.  That  the  provision  in  section  1  of 
said  act  reading  as  follows,  "  And  the  drainage  of  surface 
waters  from  agricultural  lands  shall  be  considered  a  public 
benefit,  and  conducive  to  the  public  health,  convenience, 
utility  and  welfare,"  must  be  taken  as  an  attempt  on  the 
part  of  the  Legislature  to  predetermine  every  fact  question 
as  to  use,  and  by  its  simple  declaration  make  that  a  public 
use  which  otherwise  would  confessedly  be  a  private  use. 
Further,  that  here  is  an  attempt  on  the  part  of  the  Legis- 
lature to  invade  the  right  of  the  judiciary  to  determine 
whether,  as  matter  of  fact,  the  drainage  of  surface  waters 
from  agricultural  lands  is  a  public  benefit  or  use.  Third. 
That  section  6  of  said  act  provides  for  appeal  from  the 
action  of  the  board  in  establishing  a  drainage  district,  but 
deprives  appellant  of  the  right  of  trial  "by  jury,  and  is  there- 
fore violative  of  section  9  of  article  1  of  the  Constitution 
of  the  statei,  which  provides  for  trial  by  jury,  and  thus  oi)er- 


Digitized  by  VjOOQIC 


Juljr    1905]  SiSSON   V.    SUPEBVISOBS.  451 

ates  to  deprive  the  party  of  his  property  without  due  process 
of  law.  Fourth.  That  said  act  authorizes  the  levy  of  a  spe- 
cial assessment  upon  property  for  a  igreater  amount  than  the 
benefit  received  to  such  property.  Fifth.  That  section  27 
of  said  act  is  in  violation  of  section  6,  article  1,  of  the  Con- 
stitution. Sixth.  That  section  28  of  said  act  is  unconstitu- 
tional, because  it  simply  provides  a  means  by  which  the 
supervisors  of  the  county  may  loan  the  credit  of  the  county 
to  a  particidar  district  therein,  and  thus  indirectly  place 
upon  the  taxpayers  of  the  entire  coimty  the  burden  of  pay- 
ing for  the  construction  of  a  particular  ditch,  and  subject 
them  to  the  payment  of  a  tax  for  that  purpose,  when  they 
have  had  no  notice  of  the  prior  proceedings,  and  have  had 
no  benefits  from  the  improvement^  made.  Seventh.  That 
section  7  of  the  act  providing  for  the  payment  of  damages,  or 
security  for  payment  thereof  by  bond  to  be  approved  by  the 
auditor,  is  not  in  conformity  with  section  18,  article  1,  of 
the  Constitution,  relating  to  the  exercise  of  the  right  of 
eminent  domain. 

In  respect  of  such  matters  of  contention,  the  finding 
of  the  court  below  was  against  plaintiflF  as  to  each  thereof, 
except  the  seventh ;  that  as  to  such  seventh  ground  the  hold- 
ing was  in  accord  with  the  contention  of  plaintiff,  and  an 
in  junctional  decree  was  entered  accordingly.  As  adversely 
affected,  the  respective  parties  appeal. 

I.  The  Constitution  of  this  state  provides  that  "  every 
act  shall  embrace  but  one  subject,  and  matters  properly 
connected  therewith ;  which  subject  shall  be  expressed  in  the 
title."  Constitution,  section  29,  article  3.  Pre- 
^'  StS?«1*titic  cisely  stated,  it  is  the  contention  of  appellant 
that  in  the  title  of  the  instant  act  there  is  not 
*'  a  suggestion  of  an  intention  to  provide  drainage  districts 
to  drain  surface  water  from  agricultural  lands  simply  to 
improve  such  lands.^^  The  point  is  hypercritical.  By  its 
title,  the  act  is  one  to  promote  public  health,  etc.,  by  drain- 
ing £he  lands  of  the  state,  the  establishment  of  drainage 
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districts,  etc.  "  Lands  of  the  state  "  means,  of  course,  lands 
within  the  state,  and  includes  agricultural  lands.  And  by 
the  tenns  of  the  act  theSse  latter  are  authorized  to  be  drained 
because  conducive  to  the  public  health,  etc,  and  not  '^  sim- 
ply to  improve  such  lands.''  The  intention  of  the  consti- 
tutional provision  was  to  prohibit  the  insertion  in  an  act 
of  incongruous  matter,  having  no  connection  or  relation 
with  the  general  subject  as  expressed  in  the  titl6.  Accord- 
ingly the  title  is  sufficient,  although  confined  to  general 
terms,  if  it  answers  as  a  key  to  the  subject-matter  of  the  act. 
State  V.  County  Judge,  2  Iowa,  280;  State  v.  Forkner,  94 
Iowa,  1;  Cook  v.  Marshall  Co.,  119  Iowa,  384.  We  con- 
clude that  there  is  no  merit  in  the  contention. 

II.     The  second  ground  of  contention  involves,  as   it 
seems  to  us,  consideration  from  two  different  view  points: 
the  one  presenting  the  question  of  the  power  of  the  Legis- 
lature; the  other  presenting  questions  having 
*  main:   public  to  do  oulv  with  the  manner  of  exercise  of  the 

use* 

power.  The  general  contention  is  predicated 
upon  section  18  of  the  Bill  of  Rights,  whereby  it  is  provided 
that  "  private  property  shall  not  be  taken  for  public  use 
without  just  compensation  first  being  made,"  etc  This  pro- 
vision has  been  held  to  prohibit  by  implication  the  taking 
of  private  property  for  any  use  not  public  in  character. 
Bankhead  v.  Brown,  25  Iowa,  540;  Richards  v.  Wolf,  82 
Iowa,  358.  The  right  of  eminent  domain  is  an  attribute  of 
sovereignty.  The  power  of  exercise  may  be  delegated,  and, 
of  necessity,  this  must  be  done  through  an  act  of  the  Legis- 
lature, the  mouthpiece  of  the  people.  It  is  for  that  body  to 
determine  in  the  first  instance,  therefore,  what  are  the  pub- 
lic uses,  to  subserve  which  a  grant  of  power  may  properly 
be  made.  That  this  may  not  be  done  arbitrarily,  and  having 
no  proper  regard  for  the  character  of  the  conditions  to  which 
application  is  to  be  made,  or  the  results  to  follow  the  use, 
may  readily  be  conceded.  Thus  a  errant  of  the  power  of 
exercise  intended  to  or  which  has  the  effect  solely  to  sub- 
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serve  a  private  use  will  be  void,  and  this  whatever  the  guise 
adopted,  or  the  form  of  words  employed.  And  it  is  the  prov- 
ince of  the  courts  to  scrutinize  every  ict  of  the  lawmaking 
power,  and  to  condemn  whenever  violation  of  the  supreme 
law  is  made  to  appear.  It  is  to  be  said,  however,  tJiat  the 
doctrine  common  to  statutory  construction,  from  the  view 
point  of  the  Constitution,  is  applicable  here,  and  from  which 
it  follows  tliat  interference  on  the  part  of  the  courts  will 
not  be  warranted,  except  there  be  presented  a  clear,  plain, 
and  palpable  case  of  transgression.  Morrison  v.  Springer, 
15  Iowa,  304;  Railway  v.  Board,  etc.,  67  Iowa,  199;  Her- 
himer  v.  Keeler,  109  Iowa,  680.  » 

It  must  be  confessed  that  there  is  no  standard  by  which 
to  determine  in  all  cases  what  is  a  public  use,  or  what  can 
fairly  be  regarded  as  a  public  benefit,  and  therefore  condu- 
cive to  the  public  health,  welfare,  etc.  The  Constitution 
contains  no  words  of  definition,  and  it  seems  to  remain  for 
each  act  which  is  brought  forward,  aided,  of  course,  by  the 
disclosed  purpose  and  object  thereof,  and  by  the  conditions, 
stated  or  well  known,  upon  which  it  is  to  operate,  to  furnish 
an  answer  to  the  test  In  a  former  case  this  court,  speaking 
through  Dillon,  J.,  said :  ^'  If  a  public  use  be  declared  by 
the  Legislature,  the  courts  will  hold  the  use  public,  unless 
it  manifestly  appears  by  the  provisions  of  the  act  that  they 
can  have  no  tendency  to  advance  and  prosecute  such  public 
use."  Bankhead  v.  Brovm,  supra.  And  this  from  another 
court:  "If  the  subject-matter  of  the  legislation  be  of  such 
a  nature  that  there  is  any  doubt  of  its  character,  or  if  by  any 
possibility  the  legislation  may  be  for  the  welfare  of  the 
public,  the  will  of  the  Legislature  must  prevail  over  the 
doubts  of  the  court.'^  In  re  Madera  T.  Dist,  92  Cal.  296 
(28  Pac.  272,  675,  14  L.  R.  A.  755,  27  Am.  St  Rep. 
106).  And  the  use  will  be  scrutinized  less  closely  when  the 
property  is  vested  in  the  state  or  some  public  agency  than 
when  it  is  vested  in  a  private  corporation.  United  States  v. 
Railway,  160  U.  S.  668  (16  Sup.  Ct  427,  40  L.  Ed.  576) ; 
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Lewis  on  Eminent  Domain,  section  158.  The  following 
cases  also  have,  a  direct  bearing  on  the  general  subject: 
Hazen  v.  Essex,  12  Gush.  475 ;  WeUon  v.  Dickson,  38  Neb. 
767  (57  N.  W.  559,  22  Lw  R  A,  496,  41  Am.  St  Rep. 
771);  Bmlway  v.  PoHer,  43  Minn.  527  (46  N.  W.  75); 
Sweet  V.  Rechel,  159  U.  S.  380  (16  Sup.  Ct  43,  40  L.  Ed. 
188) ;  Railvxjuy  v.  Stockton,  41  CaL  147;  Daggett  v.  Colgatn, 
92  Cal.  53  (28  Pac.  51,  14  L.  R.  A.  474,  27  Anu  St  Rep. 
95) ;  Railtvay  v.  Moarehouse,  112  Wis.  1  (87  N.  W.  849, 
56  L.  R.  A.  240,  88  Am.  St  Rep.  918),  and  note,  with 
cases  cited. 

In  holding  a  use  to  be  public,  it  has  never  been  deemed 
essential  that  the  entire  community,  or  any  considerable 
portion  of  it,  should  directly  enjoy  or  participate  in  the 
improvement  or  enterprise.  This  is  made  necessary  because 
in  the  very  nature  of  things  the  benefits  to  be  derived  from 
improvements  local  in  character  or  peculiar  in  adaptation 
must  be  subject  to  the  restrictions  of  locality,  the  necessities 
of  individual  and  community  life,  etc.  Talbot  v.  Hudson, 
16  Gray,  425 ;  Railimy  v.  Railway,  16  Mont.  504  (41  Pac. 
232,  31  L.  R  A.  298,  50  Am.  St.  Rep.  508) ;  Williams  v. 
School  Dist,  33  Vt  271 ;  Coster  v.  Tide  Water  Co.,  18 
K  J.  Eq.  54;  Zigler  v.  Menges,  121  Ind.  99  (22  N.  E. 
782,  16  Am.  St  Rep.  357).  So,  also,  a  moment's  consid- 
eration will  serve  to  make  it  clear  that  controlling  eflfect 
cannot  be  given  the  fact,  however  apparent  it  may  become, 
that  the  construction  of  a  particular  improvement  will  result 
incidentally  in  benefit  to  private  rights  and  interests.  If 
the  contrary  were  true,  it  is  doubtful  if  there  could  be  prose- 
cuted any  public  work  requiring  an  exercise  of  the  power 
of  eminent  domain.  Not  a  milldam,  canal,  or  railway  in- 
tended to  be  operated  by  private  corporations  for  private 
gain  could  be  built,  however  necessary  to  the  public  con- 
venience or  welfare,  not  even  a  schoolhouse  site  or  ground 
for  cemetery,  park,  market  house,  street,  or  highway  conld 
be  acquired,  although  intended  to  remain  under  control  of 
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public  authority,  and  for  the  undoubted  use  and  benefit  of 
the  public,  without  making  disclosure  of  influence,  more  or 
less  marked,  upon  private  rights  and  property  interests. 
BanJchedd  v.  Brown,  supra.  Township,  etc,  v.  Hackmann, 
48  Mo.  243.  Perhaps  no  nearer  approach  to  accuracy  in 
the  way  of  a  general  statement  can  be  had  than  to  say  that 
the  mandate  of  the  Constitution  will  be  satisfied  if  it  shall 
be  made  reasonably  to  appear  that  to  some  appreciable  ex- 
tent the  proposed  improvement  will  inure  to  the  use  and 
benefit  of  parties  concerned,  considered  as  members  of  the 
commimity  or  of  the  state,  and  not  solely  as  individuals. 
While,  however,  the  benefit  must  be  common  in  respect  of 
the  right  of  use  and  participation,  it  cannot  be  material  that 
each  user  shall  not  be  affected  in  precisely  the  same  manner 
or  in  the  same  degree.  Coster  v.  Tide  Water  Co.,  supra; 
Ross  V.  Davis,  97  Ind.  79 ;  McQuilleiv  v.  Hatton,  42  Ohio 
St  202;  Pocamiico,  etc.,  Co.  v.  Bird,  130  N.  Y.  249  (29 
N".  E.  246)  ;  Lewis  on  Eminent  Domain,  section  161. 

With  these  general  principles  in  mind,  we  may  now 
proceed  directly  to  a  consideration  of  the  provision  of  the 
instant  act    And  first  as  to  the  question  of  legislative  power. 

In  making  appeal  to  the  Constitution,  plain- 
'  legislative  de-  tiff  docs  uot  Undertake  to  deny  generally  the 

right  of  the  Legislature  to  authorize  the  con- 
struction of  drains,  ditches,  etc.,  when  conducive  in  fact  to 
public  benefit,  by  public  authorities  and  at  public  expense, 
and  as  incidental  thereto,  to  confer  the  power  to  take  private 
property.  Thus  far,  at  least,  the  question  would  seem  to 
be  settled  by  our  former  decisions.  Hatch  v.  Pottawattamie 
Co.,  43  Iowa,  442;  Patterson  v.  Baumer,  43  Iowa,  477; 
Oliver  v.  Monona  Co.,  117  Iowa,  43.  The  measure  of  plain- 
tiff's contention, '  if  we  correctly  interpret,  is  that  inasmuch 
as  the  question  of  public  use,  in  its  last  analysis,  is  judicial, 
the  Legislature  may  not,  by  a  sweeping  declaration,  as  was 
instantly  attempted,  foreclose  such  question;  that,  on  the 
contrary,  if  the  use  declared  is  not  public  by  general  recog- 
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nition,  every  proposed  grant  of  power,  to  be  valid,  must  be 
accompanied  by  provision  for  independent  judicial  deter- 
mination at  the  hands  of  some  competent  tribunal,  as  the 
concrete  question  of  use  may  arise.  The  contention  has  pre- 
cise relation  to  the  concluding  phrase  of  the  section,  "  And 
the  drainage  of  surface  waters  from  agricultural  lands  shall 
be  considered  a  public  benefit,"  etc. 

It  is  the  argument  of  counsel  that  here  is  an  attempt 
to  authoritatively  declare  for  the  drainage  of  all  those  agri- 
cultural lands  in  the  state  which  can  be  said  to  be  injurious- 
ly affected  by  surface  water,  and  this  as  of  a  public  use  and 
benefit^  without  regard  to  locality,  extent^  or  condition ;  fur- 
ther, that  the  effect  thereof  in  practical  experience  will  be 
to  relieve  boards  of  supervisors  from  all  necessity  for  the 
exercise  of  independent  judgment  or  discretion,  and  to 
authorize  them  to  act  in  each  case  arising,  arbitrarily  and 
as  a  finality,  simply  and  solely  in  virtue  of  the  declaration 
of  the  act  itself.  Accordingly  coimsel  insist  that  the  act  in 
effect  authorizes  a  taking  without  regard  to  whether  the  use 
is  in  fact  public  or  private.  The  argument  goes  too  far. 
Not  only  that,  but,  as  it  seems  to  us,  counsel  fail  to  discrim- 
inate properly  between  the  power  of  the  Legislature  to  mark 
out  a  general  field  within  which  improvements  of  the  char- 
acter in  question  shall  be  considered  as  a  public  benefit,  and 
the  matters  of  question  arising  upon  construction  of  a  grant 
of  power,  or  which  are  incident  only  to  the  execution  of 
such  power.  It  must  be  remembered  that  with  the  Legisla- 
ture rests  primarily  the  whole  subject-matter  of  public  im- 
provements. The  necessity  for  making  and  the  time  of 
making,  together  with  the  character  and  extent  thereof,  can 
alone  be  determined  by  it.  Now,  from  what  follows  in  sub- 
sequent sections  of  the  instant  act^  it  is  made  clear  to  our 
minds  that  by  the  term  "  agricultural  lands,"  as  used  in  the 
first  section,  it  was  meant  to  designate  generally  those  vari- 
ous and  well-known  bodies  of  land  lying  within  the  state, 
which,  owing  to  location  and  surface  conditions,  habitually 


Digitized  by  VjOOQIC 


July  1905]  SissoN  v.  Supervisors.  457 

collect  and  retain  surface  waters  to  such  an  extent  as  to  pres- 
ently unfit  the  same  for  agricultural  purposes.  Accord- 
ingly the  primary  inquiry  comes  down  to  this :  Was  it  com- 
petent for  the  Legislature  to  declare  generally  for  the 
reclamation  of  such  lands  by  drains  or  ditches  constructed  at 
public  expense,  and  as  a  matter  of  public  benefit?  Or  as 
in  reality  the  question  is  to  be  determined  by  us,  it  resolves 
itself  into  this  form:  Having  general  knowledge,  as  the 
Legislature  had  knowledge,  must  the  courts  say  that  in  rea- 
^son  no  public  benefit  can  result  from  the  carrying  out  of  a- 
general  plan  or  scheme  adopted  for  the  drainage  of  such 
lands? 

Manifestly  the  heart  of  the  inquiry  thus  presented  is 
the  character  of  the  use.  That  shown  to  be  public  in  the 
sense  that  reasonably  to  be  expected  therefrom  is  some  util- 
ity, convenience,  or  benefit,  capable  of  being  enjoyed  in 
common,  the  declaration  of  the  act  amounts  to  no  more 
than  to  declare  in  favor  of  the  building  of  railroads  as  a 
public  use,  or  in  favor  of  sewer  systems  in  cities,  or  that 
the  tumpiking  and  graveling  of  all  country  roads  leading 
across  swamp  or  marsh  lands  "  shall  be  considered  a  public 
benefit."  Now,  it  must  be  sufficient,  in  reason  and  in  the 
light  of  experience,  to  say  that  the  presence  of  marshes  and 
swamps  is  a  menace  to  the  comfort  and  health  of  community 
life.  And  it  is  certain  that  such  bodies  of  land,  oftentimes 
thousands  of  acres  in  extent,  interfere  with  and  make  diffi- 
cult the  establishment  and  repair  of  roads  and  other  means 
of  conmiunication.  Clearly  enough,  these  are  matters  essen- 
tial not  only  to  the  enjoyment  of  the  rights,  but  to  the  per- 
formance of  the  duties,  incident  to  citizenship.  Moreover, 
back  of  these  and  kindred  matters  lie  the  varied  interests  of 
the  several  counties  and  of  the  state  in  having  the  vast  tracts 
of  land  now  lying  under  enforced  idleness  brought  in  to 
swell  the  agricultural  resources  of  the  state.  And,  however 
desirable  such  a  result,  it  must  be  apparent  that  it  can  never 
be  accomplished  through  individual  effort.     It  is  possible 
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only  as  a  public  measure,  to  be  worked  out  through  public 
agencies  and  at  public  expense.  While  of  doubtful  author- 
ity, this  latter  consideration  has  been  held  in  some  jurisdic- 
tions to  be  alone  sufficient  to  give  chjiracter  as  of  a  public 
use  to  improvements  such  as  are  here  in  contemplation. 
But  as  we  have  seen,  our  own  cases  give  recognition  to  the 
use  on  the  broad  ground  of  public  utility,  convenience,  etc., 
and  this  is  the  doctrine  which  obtains  in  most  of  the  other 
states  having  constitutional  provisions  similar  to  our  own. 
Hatch  V.  PotiaTwMamie  Co.,  supra;  Zigler  v.  Menges,  svr 
pra;  Chesbrough  v.  Comers,  37  Ohio  St.  508;  Norfieet  v. 
Cromwell,  70  N.  C.  634  (16  Am.  Eep.  787)  ;  Winslow  v. 
Wimlow,  95  K  C.  24;  State  v.  Polk  Co.,  87  Minn.  325  (92 
N*.  W.  216,  60  L.  R  A.  161) ;  Lile  v.  Gibson,  91  Mo.  App. 
480 ;  Eager  v.  Boa/rd,  47  CaL  222 ;  15  Cyc.,  page  69,  and 
cases  cited  in  note. 

The  case  of  Hager  v.  Board,  above  cited,  went  on  appeal 
to  the  Supreme  Court  of  the  United  States,  and  was  there 
affirmed.  See  111  TJ.  S.  701,  4  Sup.  Ct  663,  28  Lw  Ed.  569. 
Analogous  to  a  taking  for  the  purposes  of  drainage  of  agri- 
cultural lands  is  that  for  the  purposes  of  irrigation  of  such 
lands,  and  such  latter  has  been  held  to  be  a*  public  use  for 
which  the  Legislature  may  even  authorize  a  private  person 
or  corporation,  to  exercise  the  power  of  eminent  domain.  15 
Cyc,  page  599,  and  cases  cited;  Lewis  on  Eminent  Domain, 
section  202,  and  cases  cited  in  the  note. 

Now,  passing  the  question  as  to  the  character  of  the 
use,  the  further  questions  possible  to  arise  must  have  rela- 
tion to  the  nature  and  extent  of  the  grant  of  power,  the 
conditions  under  which  to  be  exercised,  and  the  manner 
thereof.  So,  also,  it  follows,  as  a  matter  of  course,  that  any 
steps  taken  under  an  act,  proper  in  itself,  may  be  called  in 
question  as  violative  of  the  constitutional  prohibition.  In 
all  cases  of  attack  upon  the  act  the  offense  alleged  is  laid 
at  the  door  of  the  Legislature,  and  the  acting  agracy  is: 
chargeable  only  as  instrumentality.     In  all  (*Bses  of  offense 
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ailjjing  out  of  conduct  the  responsibility  must,  of  course, 
be  with  the  acting  agency.  First,  then,  is  the  instant  act 
vulnerable  in  itself  to  challenge  in  the  respect  that  it  author- 
izes a  taking  for  private  use?  We  can  conceive  that  there 
may  be  cases  where  the  drainage  of  a  slough  or  tract  of  wet 
land  would  result  in  so  slight  a  public  benefit  as  to  be 
scarcely  appreciable.  But  that  it  was  not  intended  by  the 
instant  act  to  deal  with  such  cases  seems  too  clear  for  dis- 
pute, and  this  from  a  most  casual  reading.  The  initiative 
petition  required  must  declare  for  a  publid  use,  and  the 
board  of  supervisors,  convened  in  session,  and  in  the  exercise 
of  a  judicial  function  well  understood,  must  find  that  the 
particular  ditch  or  drain  petitioned  for  will  in  fact  result  in 
a  common  benefit  and  be  of  community  use.  Moreover,  by 
express  authority  of  the  act,  any  party  interested  may  chal- 
lenge such  finding  as  to  the  fact  of  use,  as  made  by  the 
board,  through  the  medium'  of  an  appeal  to  the  courts  of 
the  State,  whose  jurisdiction  *to  pass  finally  upon  the  ques- 
tion of  use  is  conceded  on  every  hand.  In  this  situation 
there  can  be  no  room  for  saying  that  a  taking  is  authorized, 
having  no  other  object  or  effect  than  to  subserve  a  private 
interest;  and  we  need  not  pursue  the  subject  further  than 
to  say  that  for  the  purposes  of  practical  application  the  word 
"shall,"  as  used  in  the  statute,  can  properly  be  read  as 
"  may."  As  to  the  phase  of  the  question  involving  conduct, 
it  is  sufficient  in  the  first  instance  to  refer  to  the  presump- 
tion that  public  officers  will  perform  their  duties  conform- 
ably to  law.  .If  a  failure  be  pointed  out,  of  omission  or 
commission,  not  only  does  the  act  itself  provide  a  remedy 
by  appeal,  but,  independent  thereof,  courts  of  equity  have 
plenary  power  to  prevent  the  accomplishment  of  an  act,  the 
doing  of  which  is  prohibited  by  the  Constitution.  In  the 
instant  case  it  is  conceded  that  the  defendant  board  acted  in 
strict  conformity  to  the  law,  and  we  may  presume  that  it 
acted  intelligently.  We  are  not  now  called  upon  to  review  any 
act  of  discretion  on  its  part,  or  the  correctness  of  its  judgment. 
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III,  The  provision  of  the  Constitution  upon  which 
the  liiird  matter  of  contention  is  predicated  reads  as  fol- 
lows: "The  right  of  trial  by  jury  shall  remain  inviolate; 
4.  Drainage  Dig-  .     •     •     but  uo  pcrsou  shall  be  deprived  of 

from^actfon^^ot  life,  liberty  or  property,  without  due  process 
trial  by  jury,  of  law."  Upou  reading  the  act  in  question,  it 
will  be  observed  that  an  appeal  to  the  courts  is  provided  for, 
and  such  may  be  taken  either  from  the  order  establishing 
the  drainage  district,  or  from  the  order  making  allowance 
of  damages ;  in  cases  of  the  former  the  appeal  shall  be  heard 
in  equity ;  in  cases  of  the  latter  the  trial  shall  be  by  ordinary 
proceedings.  The  contention  of  plaintiff  has  relation  only 
to  appeals  of  the  former  class,  and  the  argument  is  confined 
to  the  proposition  that  he  is  entitled  to  have  submitted  for 
the  finding  of  a  jury  the  questions  whether  the  proposed 
drainage  district  is  a  public  benefit,  and  whether  the  land 
owned  by  him  is  to  be  benefited,*  and  therefore  proper  to  l)e 
included  in  such  district  This  contention  is  also  without 
merit  Within  the  meaning  of  the  Constitution,  the  right 
of  trial  by  jury  extends  only  to  those  cases  where  a  jury 
was  necessary  according  to  the  course  of  procedure  at  com- 
mon law.  Staie  v.  Orwig,  25  Iowa,  280 ;  Littleton  v.  Fritz, 
65  Iowa,  488.  Here  there  can  be  no  issue  save  that  made 
on  appeal,  and,  however  tried,  it  can  amoimt  to  no  more 
than  calling  in  review  the  discretionary  action  of  the  board 
of  supervisors.  Such  an  issue  is  peculiarly  within  the  ju- 
risdiction of  a  court  of  equity,  and  counsel  has  found  no 
cases  where  jurisdiction  has  been  assumed  by  a  court  sitting 
at  common  law,  and  a  verdict  taken.  In  re  Bradley,  108 
Iowa,  476.  Analogous  in  principle  are  cases  of  appeal  from 
boards  of  assessment  equalization.  Davis  v.  Clinton,  55 
Iowa,  549.  "  Due  process  of  law  "  means  according  to  the 
established  forms  of  law,  and  the  requirement  is  satisfied 
by  the  ^ant  of  a  right  to  proceed  in  equity.  McLane  v. 
LeicM,  69  Towa,  401. 

IV.  The  fourth  matter  of  contention  is  no  more  than 
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touched  upon  in  argument^  and  we  may  dispose  of  it  in  a 
word.  The  point  made,  as  we  understand  it,  is  that  the 
scheme  devised  by  the  act  for  the  distribution 
'  SKSSMENT8:  of  thc  cost  of  tJic  improvemcnt  by  special  as- 
sessment over  the  properties  included  in  a  des- 
ignated field  of  benefit  will  have  for  a  practical  result  the 
levy  of  assessments  for  a  greater  amount  than  the  benefits 
received.  We  do  not  see  how  this  can  be  true.  The  prac- 
tice of  levying  assessments  upon  abutting  or  adjacent  prop- 
erties benefited  by  a  public  improvement  has  been  too  many 
times  upheld  to  require  the  support  of  an  additional  holding. 
The  cases  are  familiar  to  the  profession.  In  respect  of  the 
result  to  be  attained  and  the  method  of  attaining  it,  the 
instant  act  does  not  differ  materially  from  others  which  have 
received  the  stamp  of  judicial  approval.  As  the  act  doe© 
not  authorise,  but  on  the  contrary  forbids,  assessments  in 
excess  of  benefits,  we  cannot  assume  that  a  violation  is  in- 
tended or  will  be  attempted. 

V.  Section  27  of  the  act  is  made  the  subject  of  attack 
as  being  violative  of  section  1  of  the  Fourteenth  Amend- 
ment to  the  federal  Constitution,  which  provides  that  "no 

«.  AssKssMFifTs:  ^^^^  ^^^^^  •  '  '  ^®^y  ^  ^^y  person  the 
je^ions°8pe-^  cqual  protcctiou  of  the  laws."  The  precise 
dai  pnvikgcfc  contention  is  that  the  provision  in  the  section 
which  extends  to  those  taxpayers  who  waive  objections  the 
privilege  of  paying  in  installments,  and,  on-the  other  hand, 
as  argued,  imposes  a  penalty  on  the  one  who  neglects  to 
waive,  and  prefers  challenge  as  against  the  assessment, 
amounts  to  a  denial  of  the  equal  protection  of  the  law.  This 
contention  is  without  merit.  The  provision  is  that  the  as- 
sessment shall  be  levied  at  one  time,  and  when  levied  and 
certified  shall  be  payable  at  the  office  of  the  county  treas- 
urer. From  there  on  the  provision  is  for  a  privilege,  not  to 
one,  but'  to  all.  There  is  nothing  in  the  nature  of  a  require- 
ment. It  would  be  absurd  to  say  that  one  may  be  heard  to 
complain  that  he  is  not  given  equal  protection,  when  he  is 
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accorded  the  same  privilege  that  is  extended  to  all  others. 
If  he  does  not  choose  to  accept,  it  is  equivalent  to  an  election 
on  his  part  to  pay  in  one  sum  upon  his  liability  to  pay  being 
determined.  State  legislation  does  not  deny  the  equal  pro- 
tection of  the  laws  if  all  persons  subject  to  it  axe  treated 
alike  under  similar  circumstances.  Tredway  v.  Bailum/, 
43  Iowa,  527 ;  Owen  v,  Sioux  City,  91  Iowa,  190 ;  Bucklew 
V.  Railway,  64  Iowa,  603. 

VI.  Counsel  for  plaintiff  seem  to  think  that  the  pro- 
vision made  in  section  28  of  the  act  for  the  issuance  of 
drainage  bonds  in  cases  where  an  undue  hardship  would  be 

imposed   i£  the  expenses  of  an  improvement 

7.  Drainagb  ^  1      1      .    1         1        11  1   .  .1 

bonds:    not  a  were  to  DO  Icvicd  and  collected  in  a  sin&:le  year 

county    obliga-  ^       •' 

tion.  jg   void,   and   this   for.  the  reason  that   such 

amounts,  in  effect,  to  "  a  loan  of  the  credit  of  the  counly  to 
the  parties  primarily  liable  for  the  costs  of  the  dr^in."  This 
contention  is  wholly  refuted  by  the  concluding  sentence  of 
the  section.  Each  bond  issued  must  show  that  it  is  based 
upon  a  tax  levied  on  the  lands  within  the  drainage  district, 
and  it  can  be  paid  only  from  taxes  so  levied  and  collected. 
Bo^ds  thus  issued  cannot  be  held  to  constitute  an  obligation 
of  the  county  as  a  whole.  Davis  v.  Des  Moines,  71  Iowa, 
500 ;  Clinton  v.  Wcdliker,  98  Iowa,  655. 

VII.  It  is  the  reading  of  section  18  of  the  Bill  of 
Rights  that  "  private  property  shall  not  be  taken  for  public 
use  without  just  compensation  first  being  made,  or  secured 

to  be  made,  to  the  owner  thereof,  as  soon  as  the 

«.  Eminent  do-  ••     h  i  i  **  rmt       i 

main:    dam-    damages  shall  be  assessed,     etc     The  last  con- 

ajres;    security  *=*  ^  '  ^         ^ 

of  payment,  tcntion  of  plaintiff  challenges,  in  virtue  of  said 
section,  the  provision  of  section  7  of  the  act  in  question, 
in  so  far  as  that  a  taking  is  thereby  authorized  upon  the 
damages  being  "  secured  to  be  paid  upon  such  terms  and 
conditions  as  the  county  auditor  may  deem  just  and  proper.'* 
And  it  is  the  gist  of  the  argument  of  counsel  that  there  can 
be  no  appropriation  of  property  when  the  damage,  as  in  this 
case,  has  been  finally  fixed  and  determined,  except  upon 
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payment  of  such  damage;  tbat  the  expression  "secured  to 
be  made"  can  be  construed  to  have  force  of  application 
only  to  cases  where  a  taking  precedes  a  final  determination 
of  the  amount  of  damages,,  and  pending  such  determination. 
And  such  was  the  view  taken  by  the  court  below.  On  the 
other  hand,  it  is  insisted  on  behalf  of  the  defendant  board 
that  the  express  warrant  of  the  Constitution  is  that  legisla- 
tion may  be  had  providing  for  deferred  payments  in  the 
case  of  a  taking;  the  only  condition  being  that  the  act  au- 
thorizing the  taking  shall  provide  for  the  giving  of  adequate 
security*  We  are  relieved  from  carrying  our  consideration 
beyond  the  limits  of  construction  by  the  concession  maxie  in 
Argument  to  the  effect  that  the  bond  given  as  recited  in  the 
petition  is  ample  as  to  amount^  and  not  to  be  questioned 
as  to  the  solvency  of  those  executing  the  same.  Proceeding, 
then,  it  must  be  said  that  the  provisions  of  a  legislative  act 
having  reference  to  the  subject  of  compensation,  how  and 
when  to  be  made,  etc.,  in  common  with  the  provisions  re- 
lating to  the  subject  of  use,  are  to  be  construed  as  valid 
where  such  is  possible.  Lewis  on  Eminent  Domain,  section 
453a,  and  cases  cited  in  the  note,  among  which  are  the  fol- 
lowing: Cherry  v.  Board,  etc,  52  N.  J.  Law,  544  (20  Atl. 
970)  ;  Western  U.  Tel.  Co.  v.  Williams,  86  Va,  696  (11 
S.  E.  106,  8  L.  R  A.  429,  19  Am.  St.  Eep.  908) ;  Monon- 
gahela  N.  Co.  v.  United  Staies,  148  XT.  S.  312  (13  Sup.  Ct 
€22,  37  L.  Ed.  463 ;  St  Joseph  v.  Crowther,  142  Mo.  155, 
(43  S.  W.  786). 

As  it  seems  to  us,  a  mere  reading  of  the  provision  of 
the  Constitution  in  question  is  sufficient  to  warrant  the  con- 
clusion that,  within  the  contemplation  of  the  makers  of  that 
instrument,  conditions  might  arise  making  it  desirable  to 
accomplidi  a  taking  by  the  state  of  private  property  in 
advance  of  the  fact  of  actual  payment.  And  appwirently  it 
was  not  conceived  that  any  natural  right  inherent  in  private 
ownership  forbade  the  authorization  of  such  taking.  It  was 
oonceived,  however,  that  justice  to  the  owners  of  private 
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property  required  that,  in  case  of  legislative  provision  being 
made  for  the  exercise  of  the  right  of  taking,  the  ri^t  to 
compensation  should  be  safeguarded  by  making  such  taking 
conditional  in  all  cases  upon  the  giving  of  security.  Long 
Island,  etc.,  Co.  v.  Brooklyri,  166  U.  S.  685  (17  Sup.  Ct. 
718,  41  L.  Ed.  1165).  This  must  be  so,  because,  if  the 
intention  had  been  to  forbid  a  taking  before  compensation 
actually  paid,  as  held  by  the  trial  court,  the  provision  in 
reference  to  securily  is  meaningless  for  all  practical  pur- 
poses. There  could  be  no  object  in  securing  an  owner  while 
yet  he  held  title  and  possession  of  his  land.  Within  our 
view,  it  follows  therefrom  that  an  act  which  authorizes  a 
taking  for  public  use  without  payment  of  damages  in  ad- 
vance, but  which  makes  requirement  that  the  damages  shall 
be  secured,  and  thus  made  certain  of  future  payment,  is  in 
direct  harmony  with  the  constitutional  provision,  rather 
than  being  at  variance  therewith.  People  v.  Railway,  3 
Mich.  496;  State  Park  v.  Henry,  38  Minn.  266  (36 'K  W. 
874). 

The  Constitution,  it  will  be  observed,  goes  no  farther 
than  to  require  that  security  be  given.     There  is  no  schedule 
of  conditions  respecting  the  character  of  the 
®'    ^^^  security  to  be  given,  nor  as  to  the  time  when 

or  the  manner  in  which  the  security  shall  be  avoided  by 
payment  of  the  damages  assessed.  It  follows  from  this,  and 
of  necessity,  that  all  such  matters  are  committed  to  the  wis- 
dom and  justice  of  the  Legislature.  And  as  to  a  legislative 
provision  addressed  to  such  subject,  the  doctrine  also  obtains 
that  the  courts  may  interfere  to  condemn  only  when  such 
provision  is  found  to  be  clearly,  plainly,  and  palpably  vio- 
lative of  the  constitutional  requirement.  Com,  Court  v. 
Street,  116  Ala,  28  (22  South.  629)  ;  Albany  v.  OUbeH,  144 
Mo.  224  (46  S.  W.  157)  ;  Lewis  on  Eminent  Domain,  sec- 
tion 453a.  Now  it  will  be  observed  that  by  the  provisions 
of  the  instant  act  the  damages,  if  not  required  to  be  paid  in 
the  first  instance  by  the  parties  immediately  benefited,  the 
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same  are  required  to  be  "  secured  to  be  paid  upon  such 
terms  and  conditions  as  the  county  auditor  may  deem  just 
and  proper."  This,  in  our  view,  meets  the  constitutional 
requirement,  at  least  as  to  the  form  of  the  legislation.  The 
act  not  only  gives  recognition  to  the  supreme  law,  but  makes 
compliance  therewith  a  condition  to  all  further  proceeding. 
It  is  not  material  that  the  Legislature  did  not  of  itself  fix 
upon  the  character  of  the  security  to  be  taken,  or  the  con- 
ditions upon  which  the  same  should  be  voided.  It  was  not 
required  to  do  so,  and  that  it  might  delegate  to  an  officer 
of  the  county  in  which  the  improvement  was  sought  to  be 
made  an  authority  to  make  determination  in  each  instance 
is  not  open  to  question.  Counsel  do  not  even  suggest  that 
such  power  does  not  exist 

The  foregoing  considerations  make  it  clear  that  there 
is  nothing  left  to  deal  with,  except  the  concrete  question  of 
the  adequacy  of  security  as  provided  in  any  given  case. 
What  is  adequate  security  where  the  taking  is 
for  distinctly  public*  purposes  has  frequently 
been  made  the  subject  of  judicial  consideration.  Thus  it 
has  been  held  that  where  proper  provision  is  made  for  the 
levy  and  collection  of  an  assessment  fund,  and  it  is  made 
the  duty  of  the  public  officers  to  pay  when  collected,  such 
is  sufficient  The  property  of  the  taxing  district  then  be- 
comes security,  and  such  is  adequate.  And  again  it  is  suffi- 
cient if  the  payment  of  damages  is  made  a  charge  on  the 
public  treasury  of  the  government,  general  or  local,  which 
exercises  the  power,  or  on  the  fund  raised  by  it  by  general 
taxation.  15  Cyc.  645,  and  notes  69  and  70,  in  which  the 
cases  are  collected.  Among  others  are  the  following:  Ash 
V.  Cummings,  50  K  H.  591;  Railroad  v.  Da/ugherty,  40 
Ind.  33;  SMe  t\  Otis,  53  Minn.  318  (55  N.  W.  143)  ;  In 
re  New  York,  99  K  Y.  569  (2  K  E.  642)  ;  Martin  v,  Tyler, 
4  N.  D.  278  (60  K  W.  392,  25  L.  E.  A.  838)  ;  Zimmerman 
V.  Canfield,  42  Ohio  St  463 ;  Long  v.  Fuller,  68  Pa.  170 ; 
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State  V.  Superior,  81  Wis.  649  (51  N.  W.  1014) ;  Sweet  v. 
Rechel,  159  U.  S.  380  (16  Sup.  Ct  43,  40  L.  Ed.  188). 

By  the  terms  of  the  instant  act,  it  will  be  observed  that 
full  provision  is  made  for  the  levy  of  assessments  and  the 
collection  thereof,  and  that  the  fund  created  shall  be  de- 
voted solely  to  the  payment  of  the  damages  and  expenses  of 
the  improvement  district.  So,  too,  a  provision  for  the  issue 
of  bonds  to  pay  for  a  general  public  improvement  had  been 
held  tQ  be  a  suflScient  compliance  with  the  requirement  for 
security.  Gemum,  etc..  Society  v.  Ramish,  138  Cal.  120 
(69  Pac.  89,  70  Pac.  1067) ;  Robert  v.  Sadler,  104  N.  Y. 
229  (10  K  E.  428,  58  Am.  Rep.  498)  ;  Baiesv.  Titusville, 
3  Pittsb.  R  434.  Now,  it  must  be  apparent  that  in  any 
given  case  a  requirement  for  adequate  security  will  be  sat- 
isfied if  that  which  is  proposed  to  be  given  makes  it  reason- 
ably certain  that  compensation  will  in  due  time  be  made. 
The  Constitution  and  the  statute  unite  in  requiring  such 
security  to  be  given,  and  to  the  county  authorities  is  left  the 
matter  of  detail.  As  a  bond  confessedly  ample  was  de- 
manded and  given  in  the  instant  case,  it  is  not  necessary 
for  us  to  hold  sufiicient  the  security  arising  in  such  cases  by 
force  or  operation  of  law.  The  right  of  a  damage  claimant 
goes  no  farther  than  to  insist  that  security  shall  be  given- 
He  cannot  dictate  the  character  thereof. 

It  is  our  conclusion  upon  the  whole  case  that  there  is 
made  to  appear  no  violation  of  the  Constitution  in  any  of 
the  respects  contended  for.  And  from  this  it  follows  that 
the  injunctional  decree  as  entered  by  the  court  below  should 
not  have  been  granted ;  that,  on  the  other  hand,  the  petition 
of  plaintiff  should  have  been  dismissed  as  a  whole.  The 
cause  will  be  remanded  for  judgment  in  harmony  with  this 
opinion. 

Affirmed  on  plaintiff's  appeal.  Reversed  on  defend- 
ants' appeal.  , 
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N.  W.  Halsey  &  Company,  Appellants,  v.  The  City  of 
Belle  Plaine,  Iowa,  et  al..  Appellees. 

Constitutional  law:    municipal  indebtedness:    construction.    Sec- 

1  tion  three,  Article  11,  of  the  constitution,  limiting  municipal 
indebtedness,  became  self-executing  on  its  adoption,  without 
subsequent  legislation  to  give  it  force  and  effect;  and  such  pro- 
vision can  not  be  extended  so  as  to, include  cases,  the  subject 
matter  of  which  does  not  bring  them  within  the  fair  intend- 
ment of  the  language  used. 

&ame.    In  the  construction  of  a  constitutional  provision  the  words 

2  employed  should  be  given  their  natural  sense  in  the  light  of 
the  conditions  then  existing  respecting  the  evil  sought  to  be 
limited  or  guarded  against,  and  for  this  purpose  resort  may 
be  had  to  authentic  history,  constitutional  debates  and  con- 
temporary legislation  relating  to  such  matter. 

Same.    The   words   "  value   of   the   taxable   property "   of   section 

3  three,  article  eleven  of  the  constitution,  prohibiting  municipal 
indebtedness  in  excess  of  five  per  cent  of  the  value  of  the 
property  located  therein,  refers  to  the  actual  value  of  the 
property  and  not  to  the  taxable  value  thereof  as  prescribed 
in  Code,  section  1305,  which  provides  that  property  shall  be 
listed  at  its  actual  value  and  assessed  at  twenty-five  per 
centum  thereof. 

Appeal  from  Benton  District  Court. —  Hon.  G.  W.  Burn- 
ham,  Judge. 

Thursday,  July  13,  1905. 

Action  to  recover  moneys  had  and  received.  The 
opinion  states  the  case.  There  was  a  trial  to  the  court  with- 
out the  intervention  of  a  jury,  resulting  in  judgment  in 
favor  of  defendants.  The  plaintiff  company  appeals.  Af- 
firmed, 

Tom  H,  Milner,  for  appellants. 

S.  B.  Montgomery  and  J,  R.  Chambers,  for  appellees. 
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Bishop,  J. —  Section  2,  chapter  41,  page  23,  Acta  28th 
General  Assembly,  as  amended  by  chapter  43,  page  37,  Acts 
30th  General  Assembly,  provides  that  ^*  no  .  .  .  munic- 
ipal corporation  .  .  .  shall  be  allowed  to  become  in- 
debted, in  any  manner  or  for  any  purpose,  to  an  amount  in 
the  aggregate  exceeding  one  and  one-fourth  per  centum  on 
the  actual  value  of  the  property  within  such  .  .  .  cor- 
poration, to  be  ascertained  by  the  last  state  and  county  tax 
list  previous  to  the  incurring  of  such  indebtedness :  .  .  . 
provided,  however,  that  .  .  .  cities  of  the  second  class 
for  the  purpose  of  erecting  or  purchasing  water-works  and 
a  system  of  seWers,  shall  be  allowed  to  become  indebted  for 
said  purpose  to  an  amount  aggregating,  with  all  other  in- 
debtedness, ...  in  a  sum  not  exceeding  two  and  one- 
half  per  centum  ^f  the  actual  value  of  the  property  within 
said  city,  to  be  ascertained  in  the  manner  and  form  afore- 
said." It  is  then  further  provided  by  the  statute  that  before 
any  such  indebtedness  can  be  contracted  in  excess  of  1^ 
per  centum  an  election  shall  be  held,  at  which  the  question 
of  the  issuance  of  bonds  for  the  purposes  designated  shall 
be  submitted  to  a  vote  of  the  electors  of  the  city.  The  de- 
fendant city  of  Belle  Plaine  is  a  city  of  the  second  class  in 
this  state,  and  the  defendant  W.  A.  Montgomery  is  the 
treasurer  thereof.  It  is  conceded  that  the  actual  value  of 
the  property  subject  to  taxation  situated  within  the  limits 
of  said  city,  as  determined  by  the  assessor,  and  as  shown  by 
the  state  and  county  tax  lists  for  the  year  1903,  was  the 
sum  of  $1,578,576;  further,  that  the  total  indebtedness  of 
the  city,  apart  from  the  proposed  bond  issue,  presently  to 
be  referred  to,  was  the  sum  of  $80,000.  Acting  upon  the 
provisions  of  statute  stated  foregoing,  and  in  June,  1004, 
there  was  duly  submitted  to  the  voters  of  the  defendant  city 
a  proposition  to  issue  the  bonds  thereof  in  the  sum  of 
$30,000  for  the  purpose  of  erecting  a  system  of  water-works 
and  sewers  in  said  city.  The  proposition  received  the  requis- 
ite number  of  affirmative  votes,  and  was  declared  to  be  duly 
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carried.  Thereafter  the  city  advertised  for  bids  for  the 
purchase  of  such  bonds,  and  in  connection  therewith  made 
the  requirement  that  each  bidder  should  accompany  his  bid 
with  money  in  the  sum  of  $3,000  as  evidence  of  good  faith, 
and  which  money,  in  the  case  of  the  successful  bidder, 
should  be  applied  in  part  payment  of  the  purchase  price  of 
the  bonds.  The  plaintiff  company  was  a  bidder  for  the 
bonds,  and  accompanied  its  bid  by  a  deposit  with  the  de- 
fendant Montgomery,  as  city  treasurer,  of  the  sum  of  $3,000, 
as  required.  Upon  the  bids  being  opened,  plaintiff  was 
found  to  be  the  successful  bidder,  and  the  bonds  were  de- 
clared sold  to  it.  Thereafter  tender  of  the  bonds  was  made, 
and  payment  demanded,  whereupon  plaintiff  refused  to  re- 
ceive the  same  and  pay  therefor.  Such  refusal  was  based 
upK)n  the  sole  ground  that  the  indebtedness  to  be  represented 
by  the  proposed  bonds,  added  to  the  indebtedness  already 
existing  as  against  said  city,  would  exceed  the  debt  limit 
as  prescribed  by  the  Constitution  of  the  state.  Plaintiff,  in 
turn,  demanded  of  the  city  and  said  Montgomery,  treasurer, 
a  return  of  the  sum  of  $3,000  so  deposited  by  it  as  above 
stated.  The  demand  for  a  repayment  being  refused,  this 
action  followed. 

The  constitutional  provision  invoked  by  plaintiff,  and 
under  which  it  seeks  to  justify  its  refusal  to  accept  of  the 
bonds  and  predicates  its  demand  for  repayment  of  the  de- 
posit money,  reads  as  follows :  "  No  municipal  corporation 
shall  be  allowed  to  become  indebted  in  any  manner,  or  for 
any  purpose,  to  an  amount  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxable  property  within  such 
.  .  .  corporation  —  to  be  ascertained  by  the  last  state 
anvl  county  tax  lists,  previous  to  the  incurring  of  such  in- 
debtedness." Constitution,  section  3,  article  11.  In  view 
of  the  figures  already  given,  and  to  bring  the  case  within 
the  operation  of  such  provision,  plaintiff  also  invokes  and 
relies  upon  the  provisions  of  amended  section  1305  of  the 
Code,  which  reads  as  follows :     "  All  property  subject  to 
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taxation  shall  be  valued  at  ita  actual  value  •  .  .  and 
shall  be  assessed  at  twenty-five  per  cent,  of  such  value. 
Such  assessed  value  shall -be  taken  and  considered  as  the 
taxable  value  of  such  property,  upon  which  the  levy  shall 
be  made.  Actual  value  of  property  as  used  in  this  chapter 
shall  mean  its  value  in  the  market  in  the  ordinary  course 
of  trade."  Precisely .  stated,  the  contention  of  plaintiff  is 
that,  as  taxes  cannot  be  levied  or  exacted  otherwise  than  on 
the  basis  of  taxable  value  —  that  is,  25  per  cent,  of  actual 
value  — •  such  taxable  value  mustf  be  accepted  as  the  "  value 
of  the  taxable  property,"  within  the  meaning  of  that  expres- 
sion as  found  in  the  Constitution.  From  this  we  have  the 
argument  that  the  provisions  of  the  amended  act  of  tlie 
Twenty-Eighth  General  Assembly,  under  which  the  defend- 
ant city  assumed  to  proceed,  in  so  far,  at  least,  as  the  same 
can  be  said  to  operate  a§  a  grant  of  authority  for  an  increase 
of  indebtedness  beyond  the  limit  of  5  per  centum  of  the 
"  taxable  Tulue  "  of  the  property  in  the  city,  are  violative 
of  the  constitutional  provision,  and  void.  It  is  the  conten- 
tion of  defendants,  on  the  other  hand,  that  the  debt  limit 
provision  of  the  Constitution  has  relation  only  to  the  actual 
valuation  of  property  as  the  same  may  be  found  and  re- 
turned by  the  assessor  for  taxation  purposes;  accordingly, 
that  an  indebtedness  which  stands  the  prescribed  test  in 
that  it  does  not  exceed  5  per  centum  of  the  value  of  the 
property  subject  to  taxation  "valued  at  its  actual  value," 
cannot  be  held  to  be  violative  of  such  provision. 

It  thus  becomes  apparent  that  we  have  as  the   sole 

question  in  the  case,  what  basis  of  valuation,  in  view  of  the 

present  statute,  must  be  accepted  from  which  computation 

1.  CoNSTiTu-        of  lawful  indebtedness  shall  be  made  ?    It  will 

municipal  in*,    bo  obscrvcd  that  the  mandate  of  the  Constitu- 

debtedness;  .  .  ..  _,,  »*       r»^, 

construction,  tion  IS,  Thou  shalt  not."  The  provision, 
being  prohibitive,  became  self-executing  from  the  moment 
of  its  adoption,  and  hence  required  no  subsequent  legislation 
to  give  it  operative  force  and  effect.    Kyaii  v.  Allen,  54  CaU 
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353 ;  State  v.  Gleason,  12  Fla.  190 ;  Trigg  v.  State,  49  Tex, 
645;  McKusich  v.  Seynvour,  48  Minn.  158  (50  N.  W. 
1114).  However,  as  in  the  case  of  a  statute  intended  to 
operate  specifically  to  interdict,  or  which  can  be  said  to  be 
against  common  right,  the  operation  of  the  provision  cannot 
be  extended  so  as  to  include  cases  the  subject-matter  whereof 
does  not  bring  them  within  the  fair  intendment  of  the  lan- 
guage employed.  Dively  v.  Cedar  Falls,  27  Iowa,  228; 
Grant  v.  Dawenport,  36  Iowa,  396 ;  Council  Bluffs  v.  Stew- 
art, 51  Iowa,  385;  Ikuvis  v.  Des  Moines,  71  Iowa,  500; 
Orvis  V.  Board,  etc.,  88  Iowa,  674;  Allen  v.  DoA^enport,  107 
Iowa,  90;  Doon  Tp.  v.  Cummins,  142  U.  S.  366  (12  Sup. 
Ct.  220,  35  L.  Ed.  1044). 

In  proceeding  to  give  construction  to  a  provision  of  the 
Constitution,  it  is  of  importance  that  we  begin  by  making 
ascertainment  of  the  particular  object  intended  to  be  sub- 
served.    To  this  end  we  are  required  primarily 
2.  Same.  to  look  to  the  words  employed,  giving  to  them 

meaning  in  their  natural  sense  and  as  com- 
monly understood.  If  necessary  to  a  fuller  understanding, 
we  may  place  ourselves  in  touch  with  the  makers  of  the 
instrument,  and  share  in  their  view  of  the  general  subject 
by  reading  the  constitutional  debates ;  also  tl\e  contemporary 
legislation,  if  any,  having  relation  to  the  subject-matter; 
we  may  take  note  of  the  evil  as  manifestly  sought  to  be 
remedied  or  guarded  against,  and  of  the  conditions  to  be 
affected,  then  existing  or  reasonably  to  be  apprehended  in 
the  future,  and  as  disclosed  by  the  authentic  history  of  the 
state.  McGregor  v.  Baylies,  19  Iowa,  43 ;  Allen  v.  Clayton, 
63  Iowa,  11 ;  People  v.  Gies,  25  Mich.  83 ;  Railway  v.  Tay- 
lor, 52  Wis.  37  (8  K  W.  833) ;  United  States  v.  Moore,  95 
TJ.  S.  760,  24  L.  Ed.  588. 

Erom  such  sources  we  learn  that  when  the  present  Con- 
stitution came  to  be  written  the  cry  had  already  gone  up 
against  the  reckless  and  profligate  expenditure  of  public 
money,  whereby  many  of  the  municipalities  of  the  State, 
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while  yet  in  swaddling  clothes,  had  become  overburdened 
with  debt.     The  situation  in  such  respect  then 
8.  Same.  existing  and  to  be  apprehended  for  the  future 

was    regarded    as    suflBciently    grave    by    the 
makers   of  the   instrument  to   demand   the   inchision   of  a 
municipal  debt  limitation  clause  as  part  of  the  supreme  law 
of  the  State.     To  effectuate  this  purpose,  it  was  necessary 
that  a  basic  line  or  point  be  found,  at  once  convenient  and 
just,  from  which  calculations  might  be  made,  and  the  point 
of  limitation  fixed.     The  amount  in  value  of  property  sub- 
ject to  taxation  w^ithin  any  given  municipality  to  be  affected 
was  selected  as  suitable  to  such  purpose.     That  the  selection 
thus  made  was  arbitrary  in  character  is  manifest.     As  well 
the  aggregate  of  population  might  have  been  taken.     In  its 
last  analysis,  it  amounted  to  no  more  than  fixing  the  line 
marking  the  ebb  and  flow  of  municipal  wealth  as  the  point 
from  which  by  measurement  the  debt  limit  should  in   all 
cases  be  calculated.     It  cannot  be  considered,  therefore,  that 
in  any  sense,  or  to  any  extent,  it  was  presently  intended  to 
influence,  much  less  control,  the  matter  of  making  assess- 
ment of  property,  or  the  placing  of  values  thereon  for  the 
purposes  of  taxation.     Moreover,  by  other  provisions  of  the 
instrument  all  matters  inhering  in  the  general  subject  of 
assessments  and  taxation  were  left  to  be  worked  out  by  the 
Legislature,   including  the   making  of  alterations  as   from 
time   to   time   changed   conditions   or   other  considerations 
might  seem  to  require.     And  it  was  then  open  to  view,  as 
it  is  now,  that  no  such  alteration  could  have  the  effect  to 
interfere  with  the  operation  of  the  interdiction  imposed  by 
the  limitation  clause  in  its  every  essential  feature.     Now, 
at  the  time  of  the  adoption  of  the  Constitution,  and  for  that 
matter  continuing  down  to  the  appearance  of  the  present 
Code,  the  law  of  making  property  assessments  for  the  pur- 
poses of  taxation  recognized  no  other  basis  than  that  of  full 
values.    This  was  known  to,  and  we  must  assume  was  in  the 
minds  of,  the  makers  of  the  Constitution.     And  from  this 
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it  is  an  easy  step  to  the  conclusion  that  in  accepting  property 
valuations  as  the  basis  from  which  computation  for  limita- 
tion purposes  was  to  be  made  no  more  was  intended. than 
the  meaning  conveyed  by  the  literal  reading  of  the  provision. 
If  this  view  be  sound,  then  an  observance  of  such  provision 
involves,  first,  an  inspection  of  the  tax  list  to  ascertain  the 
amount  of  the  taxable  property,  in  value,  in  the  city;  and, 
second,  avoidance  of  debt  beyond  the  limit  of  five  per  cent. 
of  such  value. 

How,  then,  is  the  situation  affeqted  by  the  appearance 
of  Code  section  1305  upon  the  statute  book?  The  reason 
for  the  enactment  of  that  section  is  not  difficult  of  ascer- 
tainment. It  is  common  knowledge  that  prior  thereto  the 
law  on  the  subject  of  making  assessments  was  persistently 
and  universally  violated,  and  the  purpose  and  intent  of 
the  enactment  in  question  was  to  secure  as  nearly  as  pos- 
sible a  compliance  with  the  law  requiring  assessors  to  find 
and  return  properties  at  the  full  value  thereof,  and  to  the 
end  that  uniformity  might  obtain.  The  provision  that  taxes 
should  be  imposed  only  on  the  basis  of  twenty-five  per  cent, 
must  be  said  to  have  been  matter  of  inducement  only. 
Certainly  it  was  not  intended  to  change  the  duty  of  as- 
sessors in  making  assessments.  With  each  of  them  the 
duty  is  now,  as  before,  to  enter  upon  the  assessment  roll 
the  full  value  of  property,  each  within  his  respective  district. 
The  difference  —  and  it  is  the  only  one —  is  that  when 
the  tax  levy  comes  to  be  spread  upon  the  treasurer's  book 
a  basis  of  twenty-five  per  cent,  of  the  assessed  or  actual 
value  is  required  to  be  adopted  for  the  purpose.  Such 
a  provision  cannot,  therefore,  be  said  to  change  or  give  a 
new  meaning  to  the  expression  as  found  in  the  Constitution, 
"  the  value  of  the  taxable  property."  Moreover,  the  "  tax- 
able value  "  could  not,  by  any  reasonable  interpretation,  be 
held  to  be  synonymous  with,  or  the  equivalent  of,  "  the  value 
of  the  taxable  property."  That  it  was  not  intended  by  sec-  • 
tion  1305  to  accomplish  more  than  to  bring  about  uniform- 
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ity  in  property  valuations  for  the  purposes  of  taxation  finds, 
a  measure  of  confirmation  in  the  provisions  of  statutes  soon 
thereafter  enaeted,  and  which  appear  as  the  acts  of  the 
Twenty-Eighth  and  Thirtieth  General  Assemblies,  and  to 
which  reference  has  hereinbefore  been  made.  Conscious 
of  the  basis  upon  which  in  fact  assessments  had  theretofore 
been,  made,  and  realizing  that  assessments  at  full  value 
would,  unless  restrained,  operate  to  authorize  municipal 
corporations  to  largely  increase  their  indebtedness,  the  lim- 
itation acts  referred  to  were  adopted.  Such  amounted  to  a 
legislative  construction  of  section  1305,  and  should  be 
given  weight  of  authority  accordingly.  Lewis'  Sutherland 
on  Statutory  Construction,  Section  472  (2d  Ed.).  We  are 
aware  4;hat  a  holding  seemingly  in  conflict  with  the  views 
as  expressed  by  us  above  has  been  made  by  the  Illinois 
court.  Chicago  v.  Fiatibum,  189  111.  367  (59  K  E.  Eep, 
791).  It  is  sufficient  to  say  that  we  are  not  satisfied  with 
the  reasoning  of  the  opinion  as  delivered  by  that  court- 
Moreover,  in  that  state  there  is  no  statute  of  limitation  regu- 
lating the  subject  of  municipal  indebtedness,  as  in  this  stdte. 
Accordingly  we  decline  to  adopt  the  conclusion  as  there 
reached. 

It  follows  from  what  we  have  said  that  the  judgment 
of  the  court  below  must  be  and  it  is  affirmed. 


Ebbd.  Ogle,  Appellant,  v.  Mili^eb  &  Sachse,  Homeb  C. 
MiL-LEB  and  E.  G.  Sachse. 

Action  against  firm:    liabh^ity  of  partner.    An  action  against  a 

1  firm  only  will  not  authorize  recovery  against  a  partner  indi- 
vidually. 

Pleading:    amendment:    notice.    Where  an  action  is  commenced 

2  against  a  firm  and  the  petition  amended  so  as  to  state  a  cause 
of  action  against  an  individual  partner  but  no  notice  of  the 
amendment  is  served,  judgment  can  not  be  rendered  against 
such  partner. 
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Appeal   from    Cherokee   District    Court. — Hon.    Geo.    W. 
Wakefield,  Judge. 

Thursday,  July  13,  1905. 

Action  of  replevin  originally  brought  against  Miller  & 
Sachse  as  a  firm,  notice  being  served  on  E.  G.  Sachse  as  a 
member  of  said  firm.  Subsequently,  by  amendment,  the 
members  of  the  firm  were  made  defendants,  without  further 
service  of  notice.  The  case  was  tried  to  the  court  without 
a  jury,  and  at  the  conclusion  of  the  evidence  the  court  ren- 
dered judgment  dismissing  the  action  as  to  the  defendant 
firm,  and  taxing  costs  to  plaintiff.  The  court  at  the  same 
time  entered  a  further  order  that  the  cause  be  continued 
for  service  as  to  the  other  defendants.  Plaintiff  appeals. — 
Affirmed, 

Claude  M.  Smith,  for  appellant. 

/.  A,  Miller,  for  appellees. 

McClain,  J. —  The  evidence  as  set  out  in  the  record 
was  not  such  as  to  require  an  entry  of  judgment  in  plaintiff's 
favor  as  against  the  firm  of  Miller  &  Sachse,  and  therefore 
the  judgment  in  favor  of  the  firm  should  not  be  interfered 
with.  But  it  is  contended  for  plaintiff  that  the  evidence 
made  out  a  case  of  individual  liability  on  the  part  of  E.  G. 
Sachse,  a  member  of  the  said  firm,  and  therefore  that  the 
trial  court  erred  in  not  rendering  judgment  against  him  in- 
dividually in  favor  of  the  plaintiff.  The  difficulty  is  that 
he  was  never  served  with  notice  of  an  action  against  him 
individually,  and  he  never  appeared  as  an  individual  de- 
fendant in  the  action.  It  is  true  that,  if  the  individual 
members  of  the  firm  had  been  joined  as  defendants  in  the 
action  as  first  brought,  and  notice  of  the  action  had  been 
served  on  them  individually,  individual  judgments  could 
have  been  rendered  against  them  for  any  liability  shown  as 
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against  the  firm  of  which  they  were  members;  but  the  lia- 
bility proven  in  this  case,  if  any,  was  a  liability  of  de- 
fendant Sachse  as  an  individual,  and  not  as  a  member  of  the 
firm,  and  it  seems  too  clear  for  argument  that  Sachse  was 
under  no  obligation  to  appear  and  defend  with  reference 
to  his  liability  as  an  individual.  The  cause  of  action 
pleaded  as  against  the  firm  was  not  the  same  cause  of  action 
as  that  sought  to  be  established  against  Sachse  as  an  individ- 
ual. The  answer  interposed  for  the  firm  by  H.  C.  Miller, 
the  other  member,  raised  an  issue  as  to  the  liability  of  the 
firm  and  the  members  of  the  firm  individually  on  the  cause 
of  action  set  out  as  against  the  firm,  but  did  not  raise  any 
issue  for  determination  as  to  the  liability  of  either  as  an 
individual  under  a  cause  of  action  against  him.  If  it  be 
claimed  that  the  amendment  set  up  a  cause  of  action  against 
Sachse  as  an  individual,  the  reply  is  that  Sachse  was  never 
notified  of  any  such  action,  and  never  appeared  in  any  way 
in  the  case.  When  plaintiff  amends  before  answer,  notice  of 
such  amendment  must  be  served.  Code  section  3560. 
The  court  therefore  properly  refused  to  enter  judgment 
against  Sachse. —  Affirmed. 


Anna  Van  AukeiN,  by  her  next  friend,  etc.,  Appellant,  v. 
Christ  Wieman,  et  ax..  Appellees. 

Parent  and  child:  custody  of  child:  rights  of  parent.  The  ar- 
rangement of  a  parent  that  an  infant  child  shall  live  with  and 
be  cared  for  by  others  for  an  annual  consideration,  will  not 
deprive  the  parent  of  a  right  to  regain  the  custody  of  the 
child,  where  such  parent  is  a  suitable  person  to  have  the  care 
of  the  child. 

Appeal  from  Lyon  District  Covrt,  —  Hon.  Wm.  R.  Hutch- 
inson, Judge. 

Thursday,  July  13,  1905. 


Digitized  by  L:iOOQIC 


July  1905]  Van  Auken  v.  Wieman.  477 

Habeas  cokpus  proceedings  instituted  in  the  name  and 
on  behalf  of  Anna  Van  Auken,  a  minor  child,  by  E.  Van 
Auken,  her  father  and  next  friend,  to  determine  the  question- 
of  her  custody.  From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.  —  Reversed. 

Parsons  &  Riniker,  for  appellant. 

W.  D.  Boies,  for  appellees. 

Bishop^  J.  —  Anna  Van  Auken  was  bom  in  December, 
1896,  in  Lyon  county.  Her  mother  survived  the  ordeal  of 
childbirth  but  a  few  hours.  Her  father,  E.  Van  Auken,  at 
once  arranged  with  his  sister,  the  defendant  Ella  Wieman, 
and  her  husband  and  codefendant,  Christ  Wieman,  who  lived 
a  quarter  of  a  mile  away,  to  take  the  infant  child  to  their 
home  for  the  time  being  and  care  for  her.  Soon  after,  the 
further  arrangement  was  made  that  the  child  should  remain 
with  the  Wiemans,  and  that  the  father  should  pay  $50  per 
year  as  compensation  for  her  keeping.  It  is  agreed  that 
payments  in  accordance  with  the  agreement  have  been  made 
regularly.  Without  doubt  the  defendants  gave  the  child  a 
good  home  and  all  proper  care.  So,  too,  it  cannot  be  ques- 
tioned but  that  they  became  and  are  very  much  attached  to 
her.  As  stated,  the  father  lived  a  quarter  of  a  mile  away, 
and  with  him  his  aged  parents.  He  recognized  that  the 
child  was  better  off  with  her  aunt,  and  so  the  arrangement 
continued  down  until  shortly  before  the  commencement  of 
this  proceeding,  when  he  remarried.  In  the  meantime  the 
r»bild  had  been  fully  informed  as  to  her  parentage,  and  she 
frequently  visited  her  father  and  grandparents.  So,  also, 
after  the  remarriage  of  her  father,  she  came  to  his  home,  and 
was  kindly  and  affectionately  treated  by  her  stepmother. 
When  called  upon  to  surrender  the  further  custody  of  the 
child,  the  defendants  refused,  and  this  proceeding  was  insti 
tuted. 
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It  is  not  seriously  questioned  but  that  the  father  is  a 
man  of  good  character,  and  financially  able  to  give  comfort- 
able support  to  his  family.  His  present  wife  is  a  woman  of 
mature  years,  of  good  character  and  disposition,  and  she 
says  she  is  anxious  to  do  the  best  she  can  for  her  husband's 
child.  Apparently  the  child  has  affection  for  her  father,  and 
she  regards  her  stepmother  with  as  much  favor  as  a  child 
could  be  expected  to  bestow  upon  a  comparative  stranger. 
The  record  makes  it  appear  that  the  trial  court  dismissed  the 
petition,  and  remanded  the  child  to  the  custody  of  the  defend- 
ants, its  aunt  and  her  husband,  upon  the  sole  ground  that 
her  best  interests  required  that  she  remain  in  their  custody. 
By  the  statute,  parents  are  declared  to  be  the  natural  guard- 
ians of  the  persons  of  their  minor  children,  and  entitled  to 
their  care  and  custody.  Code,  section  3192.  There  is  no 
ground  upon  which  the  courts  can  interfere  with  the  right 
thus  recognized,  except  that  of  imperative  necessity ;  that  is 
to  say,  there  can  be  no  interference  with  the  natural  right  of 
a  parent  except  upon  showing  of  gross  misconduct,  either 
wilful  or  enforced,  and  in  character  such  as  to  threaten  seri- 
ous and  permanent  detriment  to  the  rights  and  interests  of  the 
child.  No  consideration  such  as  the  advantage  of  wealth,  or 
social  status,  or  even  of  personal  affection,  can  of  itself  be 
sufiicient.  If  the  parent  is  a  proper  and  competent  person, 
and  has  not  waived  or  forfeited  his  right,  custody  must  be 
awarded  to  him.  The  subject  of  custody  was  treated  of 
generally  in  the  case  of  Holmes  v.  Derrig,  127  Iowa,  — ,  the 
opinion  by  Weaver,  J.,  and  filed  at  the  present  term.  We 
need  not  make  a  further  citation  of  authoritfes.  They  are 
numerous  and  uniform.  We  conclude  that  the  court  erred 
in  failing  to  award  the  custody  of  the  plaintiff  child  to  her 
father,  and  the  judgment  is  therefore  reversed.  The  case 
will  be  remanded  for  judgment  in  harmony  with  this  opinion. 
—  Reversed. 
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J.  H.  Bbistob  v.  Chicago  &  Northwestern  Railway  Co., 

Appellant 

Parent  and  child:  emancipation:  evidence.  A  father's  emanci- 
pation of  his  minor  son  may'  be  in  writing  or  by  parol,  and 
may  be  proved  by  circumstantial  evidence  or  implied  from  con- 
-duct.  Evidence  reviewed  and  held  to  require  submission  of 
the  question  of  emancipation. 

Appeal   from  Sioux  District   Court.  —  Hon.   George  W. 
Wakefield,  Judge. 

Thursday,  July  13,  1905. 

Action  to  recover  the  value  of  horses  lost  in  trans- 
portation. Judgment  against  defendant,  from  which  it  ap- 
peals. —  Reversed. 

James  C.  Davis,  ChrJc  &  McLaughlin,  and  /.  H.  Huich- 
inson,  for  appellant. 

Xo  appearance  for  appellee. 

Ladd,  J.  —  A  car  was  loaded  on  defendant's  line  of 
railway  at  Iroquois,  S.  D.,  in  February,  1903.  Household 
furniture  and  farm  machinery  were  placed  in  one  end  on  a 
platform  about  twenty  inches  high,  and  forty  pigs  put  in 
under  it.  At  the  other  end  six  horses  were  hitched  cross- 
ways,  boxed  piano,  with  bed  springs  above,  in  front  of  them. 
Two  colts  were  loose  in  the  space  between  the  doors,  but 
with  the  pigs,  could  run  in  where  the  horses  were.  It  was 
billed  via  Hawarden  to  Des  Moines  over  defendant's  road, 
and  from  there  to  Chariton  over  the  C.  B.  &  Q.  line,  the 
contract  being  signed  by  the  shipper  as  "  P.  R.  &  J.  H. 
Bristor."     The  plaintiff  was  given  transportation  in  consid- 
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eration  of  loading,  feeding,  watering,  and  caring  for  the 
stock.  Before  reaching  Hurley,  S.  D.,  some  of  the  horses 
had  gotten  down,  so  that  it  was  necessary  to  unload  them. 
The  car  was  picked  up  hy  the  next  train,  and  reached  Haw- 
arden  at  seven  minutes  after  5  o'clock  in  the  morning,  ac- 
cording to  the  testimony  of  the  conductor,  or  1%  hours 
before  daylight  as  testified  hy  plaintiff.  Here  the  train  was 
side-tracked  until  8  o'clock  a.  m.,  when  it  was  to  leave 
in  charge  of  another  conductor.  Shortly  after  the  car  reached 
Hawarden,  the  plaintiff,  and  also  his  son,  who  had  ridden  in 
it  without  permission  of  the  company  as  a  stowaway,  heard 
a  noise  in  the  other  end,  and  upon  looking  discovered  that 
some  of  the  horses  were  down  again.  Plaintiff  testified  that 
he  immediately  requested  the  man  at  the  depot  to  have  the 
car  set  at  the  chute  so  that  it  could  be  unloaded,  but  did 
not  remember  the  man,  or  whether  he  said  anything,  and 
that  upon  returning  to  the  car  he  heard  his  son  ask  the  con- 
ductor if  he  would  run  the  car  to  the  chute,  and  the  con- 
ductor's reply  that :  "  We  are  not  birds.  We  cannot  fly. 
We  will  put  you  there  when  we  get  ready."  This  was  con- 
firmed by  the  son,  and  the  evidence  of  both  was  to  the  effect 
that  the  car  was  not  placed  at  the  chute  until  an  hour  and 
one-half  later,  when  four  horses  and  one  colt  were  found 
dead.  The  plaintiff  has  sued  for  the  value  of  these  animals 
in  his  own  right,  and  the  court  instructed  that  they  belonged 
to  him.  Appellant  contends  that  three  of  them  were  owned 
by  his  son,  P.  R.  Bristor,  or  at  least  that  the  question  of 
plaintiff's  ownership  should  have  been  submitted  to  the  jury. 
The  son  was  nearly  twenty-one  years  old  at  the  time  of  the 
loss,  and  testified  that  after  the  carcasses  had  been  unloaded 
he  told  his  father  to  take  them ;  that  they  were  no  good  to 
him ;  but  that  prior  to  that  time  he  had  claimed  them,  and 
called  them  his.  As  the  action  is  not  for  the  carcasses,  biit 
reducing  the  live  horses  to  that  condition,  the  pretended 
transfer  requires  no  attention.  The  plaintiff  testified  that  his 
son  had  claimed  the  horses. 
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I  never  disputed  him  in  it  at  all.  He  was  a  good  boy, 
and  a  good  boy  to  work,  and  he  did  work  around  some,  and 
got  that  team.  Of  course,  he  was  a  minor,  but  I  allowed 
him  to  claim  them  as  his.  I  allowed  him  to  work,  collect 
his  own  wages,  and  he  worked  a  while  and  got  his  team. 
I  allowed  him  to  expend  his  earnings  in  the  purchase  of  these 
horses,  and  made  no  objections  to  it.  I  allowed  him  to 
claim  them.  He  treated  them  as  his  own.  Q.  They  were 
r^arded  by  you  as  belonging  to  your  son,  P.  R  Bristor? 
A.  I  allowed  him  to  call  them  his.  Q.  You  regarded  them 
as  his,  didn't  you  ?  A.  I  calculated  to  as  long  as  he  took 
care  of  them  and  not  fool  them  away.  I  allowed  him  to 
expend  the  money  that  he  earned  in  working  as  he  saw  fit, 
when  he  wanted  to  get  the  horses.  He  talked  with  me  about 
buying  the  horses,  and  then  went  and  bought  them.  I  was 
not  present  at  the  time.  He  bought  the  three  probably.  The 
three  that  he  bought  were  the  1,300  pound  horse,  the  1,100 
pound  and  l-,050  pound.  Q.  Then  three  of  the  horses  that 
you  found  dead  at  Hawarden  were  the  horses  that  were  owned 
by  your  son,  P.  R.  Bristorl  A.  Yes,  sir.  He  owned  one 
of  the  colts,  but  not  the  colt  that  was  killed.  He  did  not 
have  any  interest  in  any  of  the  other  horses.  My  son,  P.  R. 
Bristor,  was  twenty-one  years  old  last  August.  He  worked 
out  one  summer,  and  collected  his  own  wages.  That  was  two 
or  three  years  ago.  He  worked  some  by  the.  day,  whenever 
he  could  get  away  from  home.  He  farmed  on  his  own  account 
up  in  Dakota  with  these  horses ;  farmed  in  the  neighborhood 
of  fortjr  acres.  He  disposed  of  100  bushels  of  wheat,  or 
such  a  matter,  that  he  g^w.  I  could  not  say  whether  he 
used  the  money  to  suit  himself  or  not,  but,  so  far  as  I  know, 
he  did.  I  have  four  boys  besides  P.  R.  Bristor.  They  did 
the  farming  in  Dakota.  I  devoted  most  of  my  time  to  work- 
ing at  the  carpenter's  trade.  Q.  When  you  unloaded  them 
you  found  there  was  five  of  them  dead  —  one  colt  and  four 
horses?  A.  Yes,  sir.  Q.  Three  of  the  horses  were  horses 
belonging  to'  your  son  ?     A.  Yes,  sir. 

That  a  father  is  entitled  to  the  services  of  his  children 
during  minority  is  not  questioned,  nor  can  his  right  to  re- 
linquish his  claim  to  such  services  and  allow  the  minor 
to  earn  money  for  himself  and  receive  and  appropriate  his 

own  earnings  at  his  pleasure.     In  other  words  the  father 
Vol.  128  lA.— 31 
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may  emancipate  his  son,  and  put  him  on  the  same  footing 
as  to  his  services  as  if  he  had  already  attained  the  age  of 
twenty-one  years.  Such  emancipation  may  be  by  parol  or  in 
writing,  and  piay  be  proven  by  circumstantial  evidence  or 
implied  from  the  conduct  of  the  parties.  Everett  v.  Sher- 
fey,  1  Iowa,  356 ;  Wolcoit  v.  Rickey,  22  Iowa,  171 ;  Bener 
V.  Edgington,  76  Iowa,  106 ;  Kubic  v.  Zemhe,  106  Iowa,  269 ; 
Halliday  v.  MiJler,  29  W.  Va.  424  (1  S.  E.  821,  6  Am. 
St.  Rep.  653)  ;  Flynn  v.  Baisley,  35  Or.  268  (57  Pac.  908, 
46  L.  R.  A.  645,  76  Am.  St.  Rep.  495).  Quoting  from 
Porter  v.  PoweU,  79  Iowa,  151 : 

To  emancipate  is  to  release;  to  set  free.  It  need  not 
be  evidenced  by  any  formal  or  required  act.  It  may  be 
proven  by  direct  proof  or  by  circumstances.  To  free  a  child 
for  all  the  period  of  minority,  fronj  care,  custody,  control, 
and  service,  would  be  a  general  emancipation;  but  to  free 
him  from  only  a  part  of  the  period  of  minority,  or  from 
only  a  part  of  the  parent's  rights,  would  be  limited.  The 
parent,  having  the  several  rights  of  care,  custody,  control, 
and  service  during  minority,  may  surely  release  from  either 
without  waiving  his  right  to  the  other,  or  for  a  part  of  the 
time  without  waiving  as  to  the  whola  A  father  frees  his 
son  from  services.  That  does  not  waive  the  right  to  care, 
custody,  and  control,  so  far  as  the  same  can  be  exercised 
consistently  with  the  right  waived. 

The  mere  fact  that  the  son  continued  to  mate  his  home 
with  the  father,  and  continued  to  assist  him  somewhat  about 
his  farm  work,  is  not  controlling.  This  merely  strengthened 
the  presumption  that  his  services  belonged  to  his  father, 
which  obtains  as  to  all  minors.  Notwithstanding  this,  how- 
ever, proof  was  admissible  to  show  that  all  claim  to  his  earn- 
ings and  property  acquired  therewith  had  been  relinquished 
by  the  father.  "  The  emancipation  from  the  father's  control 
may  be  as  perfect  when  both  parties  live  together  under  the 
same  roof  as  if  they  were  separated.  T£e  father's  renunci- 
ation of  all  legal  right  to  the  son's  labor  is  not  less  absolute 
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because  other  family  ties  continue  unbroken."  McCloshey  v. 
Cyphert,  27  Pa.  220.  The  son  was  nearly  of  age.  He  had 
been  allowed  to  work  and  collect  wages  as  his  own,  and  with 
them  to  purchase  these  horses.  He  had  used  them  in  farm- 
ing on  his  own  account.  The  father's  oversight  doubtless  was 
exercised  in  the  paternal  spirit  for  the  protection  of  the 
son's  interest,  and  not  because  of  any  claim  to  the  property 
or  the  earnings  of  the  son  with  or  without  its  use.  True, 
the  plaintiff's  answers  are  not  as  definite  as  they  might  have 
been  concerning  his  intention,  for  he  refers  to  the  horses  as 
belonging  to  his  son,  and  yet  repeatedly  states  somewhat 
equivocately  that  he  allowed  him  to  claim  them.  But  the 
names  of  both  were  attached  to  the  shipping  contract,  and  tha 
son  handled  them  as  his  own  property.  We  think  the  evi- 
dence such  that  the  issue  as  to  whether  the  son  had  been 
emancipated  with  respect  to  his  earnings  and  acquired  this 
property  as  his  own  should  have  been  submitted  to  the  juryr 
Other  questions  are  argued,  but  as  we  are  not  aided  by 
a  brief  in  behalf  of  the  appellee  we  deem  it  advisable  to  defer 
their  consideration.  —  Reversed. 


Hasbt  Bbyce  v.  Bublington,  Cedab  Rapids  &  Nobthekn 
Railway  CoMPAmr,  Appellant. 

Railroads:    in  jury  to  servant  :    automatic  couplers:    instruction. 

1  Although  the  evidence  in  an  action  for  injury  to  a  brakeman 
in  coupling  the  tender  to  the  train  conclusively  showed  that  all 
of  the  cars  except  the  tender  were  supplied  with  automatic 
couplers,  yet  a  submission  of  that  question  under  the  allega- 
tions of  a  petition  alleging  that  the  cars  in  the  train  in  question 
were  not  so  equipped,  was  not  error  where  the  court  also 
charged  that  the  statute  requiring  automatic  couplers  had  no 
application  to  the  equipment  of  tenders. 

Assamptioli  of  risk:    evidence:    submission  of  issue.    A  brakeman 

2  who  had  no  knowledge  that  the  tender  of  the  train  on  which 
he  was  employed  was  not  equipped  with  an  automatic  coupler 
until  he  was  about  to  make  a  coupling,  when  he  discovered 
that  it  was  provided  with  a  link  and  pin,  did  not  assume  the 
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risk  incident  thereto,  and  the  evidence  being  insufficient  to 
sustain  the  plea  of  assumption  of  risk,  the  defendant  company 
was  not  prejudiced  by  a  failure  to  submit*  that  issue. 

Instructions.    A  party  can  not  complain  of  the  court's  instruction 
3    when  in  exact  •  conformity  with  those  requested  by  him. 

Appeal  from  Cedar  Rapids  Superior  Court.  —  Hon.  J.  H. 
EoTHBOOK,  Judge. 

Thuesday,  July  13,  1905. 

Action  to  recover  damages  for  injuries  alleged  to  have 
been  received  by  plaintiff  while  in  the  employ  of  defendant 
in  attempting  to  couple  a  locomotive  tender  provided  with 
a  link  and  pin  coupling  to  a  car  provided  with  an  auto- 
matic coupling.  The  negligence  originally  relied  upon  by 
plaintiff  was  failure  to  equip  the  tender  with  an  automatic 
coupling  and  in  backing  the  engine  for  the  purpose  of  mak- 
ing th(B  coupling  without  signal  to  the  plaintiff  or  warning 
to  him.  On  a  former  appeal  to  this  court  it  was  held  that 
it  was  not  a  violation  of  the  provision  of  Code,  section  2079- 
2082,  relating  to  automatic  couplings,  to  fail  to  provide  snch 
couplings  on  locomotive  engines  and  tenders,  and  that  there- 
fore Code,  section  "2083,  by  which  assumption  of  risk  is 
eliminated  as  a  defense  in  an  action  by  an  employe  for  in- 
juries received  by  reason  of  failure  to  equip  cars  with  auto- 
matic couplers,  was  not  applicable,  and  the  judgment  in  favor 
of  plaintiff  was  reversed  for  failure  of  the  court  to  subnait 
the  defense  of  assumption  of  risk.  119  ToT^a,  274.  On  the 
second  trial  there  was  a  verdict  for  plaintiff  for  $2,500,  but 
plaintiff  submitted  to  a  reduction  by  the  court  to  $1,750,  and 
from  judgment  for  that  amount  defendant  appeals.  — 
Affirmed. 

Carroll  Wright,  John  I.  DiXle,  and  8.  K.  Tracy,  for 
appellant. 

Rickeh  Crocker  &  Tovrtellot.  for  appellee. 
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McClain,  J. —  1.  For  appellant  it  ie  contended  that 
the  court  erred  in  stating  the  issues  to  the  jury,  in  that  the 
failure  to  equip  its  cars  with  automatic  couplers,  as  required 
1.  Railroads:       bv  Statute,  was  included,  although  the  evidence 

injury  to  8cr-       *'  \  ^         '  ^    ^ 

mitic  c?i?i^  related  entirely  to  failure  to  so  equip  the  tender, 
tfons/"**'™^'  which  was  not  in  itself  negligence  under  that 
statute,  as  held  in  the  previous  appeal.  It  is  claimed, 
therefore,  that  the  case  should  have  been  submitted  only 
on  the  allegations  of  negligence  in  failing  to  properly  equip 
the  tender  with  a  reasonably  safe  coupling  appliance  and  neg- 
ligence in  the  operation  of  the  engine.  However,  one  of  the 
allegations  of  the  petition  was  that  the  cars  operated  by 
the  defendant  in  its  train  in  connection  with  which  the 
plaintiff  received  his  injury  were  not  equipped  with  auto- 
matic couplings  as  required  by  law,  and,  if  there  was  any  evi- 
dence of  failure  to  so  equip  such  cars,  and  that  such  failure 
proximately  contributed  to  plaintiff's  injury,  then  it  was 
proper  to  submit  the  issue  as  to  negligence  under  the  statute. 
There  was  therefore  an  issue  under  the  pleadings  as  to 
whether  there  was  negligence  occasioning  the  injury  to  plain- 
tiff in  failure  to  provide  the  proper  equipment  throughout 
the  train  of  automatic  appliances.  It  may  be  that  under  the 
evidence  there  was  no  question  as  to  the  proper  equipment 
save  as  to  the  tender  of  the  engine,  and  that  under  the  holding^ 
on  the  previous  appeal  there  was  no  question  left  to  be  decided 
under  the  application  of  the  statutory  provisions.  But  how- 
ever this  may  be,  the  court,  af  ler  stating  the  issues  raised  by 
the  pleadings,  directed  the  jury  that  the  statute  had  no  appli- 
cation to  the  equipment  of  the  tender,  and  thereby  removed 
any  objection  which  otherwise  might  have  been  available  to 
the  defendant  on  account  of  the  inclusion  in  the  statement 
of  the  issues  of  the  question  as  to  failure  to  equip  the  cars 
of  its  train  with  automatic  couplings  as  required  by  statute. 
Cahow  V.  Chicago  R.  I.  £  P.  R.  Co.,  113  Iowa,  224. 

II.  Failure  of  the  court  to  submit  to  the  jury  the 
question  of  assumption  of  risk  by  the  plaintiff  as  to  the 
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equipment  of  defendant's   tender  with   a   reasonably  safe 
2.  Assumption     coupUng  appliance  is  relied  on  as  constituting 
miMion^of*'      ^rror.     In  response  to  tbis  contention  counsel 
issue.  fQj.  appellee  argue  that  assumption  of  risk  was 

not  sufficiently  pleaded  by  the  defendant.  But  on  the  former 
trial  it  was  assumed  that  there  was  an  issue  as  to  assumption 
of  risk,  notwithstanding  the  statutory  provision,  inasmuch 
as  the  statute  did  not  apply  to  the  equipment  of  the  tender ; 
and  we  would  not  be  justified  in  holding  on  this  appeal  thjit 
the  pleadings  did  not  properly  raise  such  an  issue.  However, 
on  an  examination  of  the  record  we  find  no  competent  evi- 
dence tending  to  support  the  defense  of  assumption  of  risk. 
It  appears  from  the  record  that  prior  to  this  accident  the 
engines  and  tenders  on  the  railroads  running  into  Cedar 
Eapids,  where  the  defendant  company  had  its  headquarters, 
and  where  the  plaintiff  entered  into  defendant's  employment, 
were  generally  equipped  with  automatic  couplers,  and  that 
many,  if  not  nearly  all,  of  the  engines  and  tenders  of  the 
defendant's  company  were  so  equipped.  The  plaintiff  was 
not  employed  as  either  head  or  rear  brakeman,  but  as  third 
brakeman  on  a  short  run  from  Vinton  to  Iowa  Falls.  His 
principal  duty  was  to  load  and  unload  merchandise  at  sta- 
ing  in  switching  that  he  received  the  injury  of  which  he 
tions,  and  in  addition  he  was  to  help  do  the  switching  if  he 
had  time.  And  it  was  when  he  was  thus  temporarily  assist- 
complains.  He  testifies  that  he  had  no  knowledge,  while 
he  was  thus  employed,  that  any  of  the  engines  and  tenders 
of  defendant's  road  were  without  automatic  couplings,  until 
he  attempted  to  make  the  coupling  in  connection  with  which 
he  was  injured,  and  found  this  tender  to  be  provided, with 
a  link  and  pin  coupling.  It  further  appears  that  this  engine 
and  tender  had  not  been  in  general  use  on  the  train  in  con- 
nection with  which  plaintiff  was  employed,  but  were  sub- 
stituted for  the  r^ilar  engine  and  tender  on  this  particu- 
lar run.  We  reach  the  conclusion,  therefore,  that  under  the 
circumstances  the  plaintiff  was  ndt  chargeable  with  general 
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knowledge  that  engines  and  tenders  not  equipped  with  auto- 
matic couplers  were  in  use  on  defendant's  road,  and  that 
he  had  not  assumed  any  risk  with  reference  to  the  link  and 
pin  coupling  on  the  tender  of  this  particular  engine,  unless 
such  assumption  of  risk  resulted  from  the  fact  that  he  had 
knowledge  a  few  seconds  before  the  accident,  and  while  in 
the  very  act  of  making  the  coupling,  that  the  tender  was  pro- 
vided with  a  link  and  pin  coupling. 

In  Coles  V.  Union  Terminal  R.  Co,,  124  Iowa,  48,  it  is 
said  that  it  is  only  where  an  employe  has  been  made  aware 
of  the  danger  sufficiently  in  advance  to  enable  him  to  pro- 
tect himself  therefrom  that  application  of.  the  doctrine  of 
assumption  of  risk  can  be  made,  and  that,  while  knowledge 
of  the  danger  may  come  from  a  warning  given,  or  by  actual 
discovery  thereof,  the  employ^  is  not  charged  with  such 
knowledge,  unless  brought  home  to  him  in  time  to  enable  him 
to  avoid  the  accident,  without  instantly  abandoning  his  serv- 
ice. We  think  it  would  be  an  unreasonable  application  of 
the  doctrine  of  the  assumption  of  risk  to  apply  it  to  a  case 
where  the  employe,  without  being  charged  with  knowledge 
that  he  might  be  called  upon  to  use  a  link  and  pin  coupling, 
discovers  the  fact  just  as  he  is  about  to  effect  the  coupling, 
and  hold  that  he  should  immediately  abandon  his  service 
with  the  company,  on  penalty  of  being  held  to  have  assumed 
the  risk  of  making  the  coupling  with  such  appliances. 
When  the  employ^  discovers  defective  appliances  he  is  justi- 
fied in  continuing  in  the  employment  on  assurance  of  his 
employer  that  the  defect  will  be  remedied,  and  such  con- 
tinuance for  a  reasonable  time  does  not  establish  the  assump- 
tion of  risk  in  the  use  of  such  defective  appliance.  Brwnz 
V.  Omaha  &  Covmcil  Bluffs  R.  £  B.  Co.,  120  Iowa,  406, 
Hosic  V.  Chicago,  R.  I.  &  P.  R.  Co.,  75  Iowa,  683.  We 
reach  the  coijclusion,  therefore,  that  the  evideilce  would  not 
have  justified  the  jury  in  finding  that  plaintiff  had  assumed 
the  risk  of  the  use  of  the  link  and  pin  coupling  on  the  ten- 
der, and  any  error  of  the  court  in  failing  to  properly  sub- 
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mit  the  queBtion  as  to  assumption  of  risk  was  without  prej- 
udice to  the  defendant. 

III.  Complaint  is  made  of  an  instruction  with  refer- 
ence to  contributory  negligence  to  the  effect  that,  if  plain- 
tiff was  injured  solely  through  his  own  carelessness,  then 
8.  iNSTRuc-  ^^®  defendant  was  not  liable;  and  it  is  argued 
TioNs.  ^^^^  j£  plaintiff's  negligence  contributed  to  his 

injury,  although  it  was  not  the  sole  cause  thereof,  he  was 
not  entitled  to  recover.  But  in  the  instructions  asked  by 
defendant  on  this  subject  the  very  expressions  used  by  the 
court  to  which  objection  is  made  were  incorporated.  The 
effort  of  the  coprt  evidently  was  to  embody  the  rule  as  to 
contributory  negligence  which  defendant  was  contending 
for,  and  if  the  court  borrowed  erroneous  language  from  the 
instructions  asked  defendant  should  not  complain. 

There  seems  to  have  been  no  pre  judical  error,  so  far 
as  the  defendant  is  concerned,  and  the  judgment  of  the  trial 
court  is  therefore  affirmed. 


Clarence  Shoemaker,  by  his  next  friend,  A.  H.  Shoemaker, 
V.  D.  W.  Jackson,  Appellant. 

Parent  and  child:    loss  of  services:    injury  to  clothing:    recov- 

1  ERY  OF  DAMAGES.  The  father  of  a  minor  may  recover  damages 
for  any  injury  to  the  child's  clothing,  loss  of  services  and 
medical  attendance,  occasioned  by  the  wrongful  act  of  another. 

Conspiracy:    evidence:    LiABiLrrv    of    conspirators.     Evidence    re- 

2  viewed  and  held  admissible  for  the  purpose  of  showing  that 
plaintiff  conspired  with  another  to  deprive  defendant  of  the 
custody  of  his  daughter,  and  also  to  warrant  a  finding  of  lia- 
bility for  injury  to  the  clothing  and  health  of  defendant's 
daughter,  which  was  the  natural  result  of  executing  the  com- 
mon design. 

Assault:    mitigation   of   damages.    One   who   makes   a   deliberate 

3  assault  upon-  another  cannot  show  a  provocation  in  mitigation 
of  damages. 
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Appeal  from  Montgomery  District  Covrt.  —  Hon.  A. 
K  Thobnell,  Judge. 

Thubsday,  July  13,  1905. 

Action  for  damages  resulted  in  judgment  for  plaintiflf. 
The  defendant  appeals. —  Reversed, 

J.  M.  Junhin  and  Ralph  Pringle,  for  appellant. 

Beeson  &  Pomsroy,  for  appellee. 

Ladd,  J.  —  One  Weyer  and  plaintiff  were  walking 
along  a  street  of  Villisca  in  the  ^temoon  of  July  31,  1903, 
when  defendant  requested  the  latter  to  come  up  to  his  office. 
He  did  so,  and  when  both  were  inside  defendant  locked  the 
door  and  administered  to  plaintiff  a  severe  whipping.  He 
had  provided  a  whip  for  this  purpose  some  time  previous, 
Laving  deliberately  decided  to  have  Weyer  arrested  and  to 
chastise  Shoemaker.  To  the  petition  claiming  damages  the 
defendant  pleaded  certain  facts  in  mitigation  and  also  a 
counterclaim.  The  only  rulings  complained  of  are  the  re- 
fusal of  the  court  to  submit  the  issue  as  to  mitigation  and 
the  rejection  of  certain  evidence.  The  latter  will  be  first 
considered.  It  appears  that  Weyer,  then  twenty  years  of 
age,  had  been  paying  his  attentions  to  defendant's  sixteen 
year  old  daughter,  and  that  the  plaintiff,  a  youth  ^f  18  sum- 
mers, was  trying  to  court  the  niece  of  a  near  neighbor.  The 
boys  had  seen  these  girls  at  this  neighbor's  house  in  the  after- 
noon of  July  29th,  and  in  the  evening  a  witness  testified  to 
having  observed  plaintiff  hand  defendant's  daughter  a  piece 
of  paper  when  the  girls  were  at  defendant's  home,  where 
they  stopped  that  night.  After  the  family  had  retired,  de- 
fendant was  awakened  by  whistling  and  heavy  walking  on 
the  pavement.  This  continued  some  time,  when  he  noticed 
a  light  had  been  struck  in  the  jjirls'  room.  He  then  arose, 
and  went  downstairs  to  the  front  porch.     The  noise  ceased  at 
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once,  and  he  returned  to  his  couch.  This  was  repeated^ 
The  third  time  he  noticed  a  person  get  in  range  with  the 
window  in  the  girls'  room,  whistle  and  stamp,  and  by  going 
about  the  house  he  found  such  person  to  be  Weyer,  who,  after 
being  scolded  left  Immediately  afterwards  the  plaintiff 
stepped  from  behind  a  tree,  and  in  the  conversation  which 
followed  stated  that  they  were  watching  to  see  that  other 
boys  were  not  with  the  girls,  admitted  that  he  had  been  in- 
strumental in  effecting  a  reconciliation  between  Weyer  and 
defendant's  daughter,  declared  that  he  did  not  know  of  de- 
fendant's objections  to  Weyer,  and  promised  not  to  interfere 
farther.  A  ladder,  which  had  been  placed  by  somebody  at 
the  window  of  the  girls'  room,  was  then  removed,  and  de- 
fendant retired.  He  •was  up  again  at  4  o'clock  a.  m.,  only 
to  find  the  young  women  gone.  He  immediately  began 
search  and  after  telephoning  to  neighboring  towns  and  ascer- 
taining  that  Weyer  had  left  the  livery  stable  with  a  team  at 
about  2  o'clock  in  the  morning,  met  plaintiff  as  he  was  re- 
turning with  said  team.  In  response  to  inquiry  the  plain- 
tiff informed  defendant  that  he  had  left  Weyer  and 
defendant's  daughter  at  Nodaway.  Defendant,  with  the 
town  marshal,  left  at  once  for  that  place,  but  found  they 
had  not  been  there.  He  then  telephoned  to  Villisca,  and 
was  advised  that  they  were  at  one  Himiller's  a  mile  and  one- 
half  southeast  of  Villisca.  He  then  drove  there,  and 
learned  that  they  had  left  after  getting  breakfast.  The 
search  was  continued  by  the  party  until  noon,  when  the  mar- 
shal sent  for  men  and  teams  to  assist.  At  about  4  o'clock 
in  the  afternoon  Weyer  and  the  daughter  were  discovered, 
and  the  latter  returned  to  her  home. 

After  the  facts  as  recited  had  been  detailed,  the  follow- 
ing question  was  propounded  to  the  defendant :  "  Now, 
1.  Parbnt  aitd     doctor,    I    will    ask    you    the    condition    your 

child:  loss  of  '  *^ 

^'^^to  cloth-    daughter  was  in  when  brought  home,  as  to  her 

'oi^'dlm^ecr^    clothes  being  soiled,   and  her  being  sick,  and 

how  ]ontr  that  sickness  continued  ?  "     This  was  objected  to 
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on  the  ground  that  it  had  not  been  made  to  appear  that 
plaintiff  caused  or  contributed  to  the  injury  of  her  cloth- 
ing or  the  physical  condition  of  the  girl.  The  objec- 
tion was  sustained,  whereupon  counsel  for  defendant 
stated  that  he  proposed  to  show  that  defendant's  daughter 
was  strong  and  healthy  prior  to  this  escapade,  but  on  her 
return  she  was  ill,  weakened,  and  confined  to  her  bed  for  a 
week  under  a  physician's  care,  and  had  since  suffered  from 
the  nervous  shdbk ;  that  her  clothing  was  soiled  and  torn ;  and 
that  he  proposed  to  show  the  value  of  her  services  lost  there- 
by, and  the  cost  of  medical  attendance  and  of  repairing  her 
clothing.  Conceding  all  this,  the  court  held  that  such  dam- 
ages were  not  the  proximate  consequence  of  what  plaintiff 
had  done.  In  this  ruling  we  cannot  concur.  The  clothing 
furnished  his  minor  daughter  was  the  property  of  the  de- 
fendant, and  he  was  entitled  to  recover  for  any  injury  there- 
to which  resulted  directly  from  plaintiff's  act.  Parmelee  v. 
Smith,  21  111.  620;  Dickinson  v.  Winchester,  4  Cush.  114 
(50  Am.  Dec.  760).  So,  too,  was  defendant  entitled  to  re- 
cover for  any  loss  of  services  or  for  medical  attendance  oc- 
casioned directly  by  the  acts  of  plaintiff.  See  21  Am.  & 
Eng.  Enc.  1044  et  seq. 

This  does  not  seem  to  be  questioned,  but  it  is  urged 

that  the  sickness  and  injury  to  clothing  did  not  result  from 

plaintiff's  act  in  taking  the  parties  to  Himiller's,  but  after 

they  had  reached  there.     This  view  ignores  the 

X.  Cohspisact:  ^"l  , 

WHtv'of'ccm-  ®^^d®^^  tending  to  show  a  conspiracy  between 
•pirators.  plaintiff  and  Weyer  in  pursuance  of  which  the 
latter  attempted  to  elope  with  the  daughter,  and  that  what 
was  done  might  have  been  found  to  have  been  done  in  pur- 
suance of  such  conspiracy.  True,  the  plaintiff  and  Weyer 
denied  that  any  arrangement  had  been  made  prior  to  start- 
ing for  Himiller's  place,  but  this  merely  raised  an  issue  to 
be  determined  by  the  jury.  The  facts  that  plaintiff,  when 
in  company  with  Weyer,  handed  the  note  to  defendant's 
daughter,  if  he  so  did ;  that  he  and  Weyer  repeatedly  signaled 
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to  her  at  a  late  hour  of  the  night  under  circumstances  in- 
dicating a  purpose  to  induce  the  girls  to  leave  the  house ;  that 
he  accompanied  Weyer  and  defendant's  daughter  to  Himil- 
ler's,  and  then,  to  put  defendant  on  the  wrong  track,  delib- 
erately deceived  him  —  these  were  circumstances  tending  to 
establish  the  existence  of  a  conspiracy  between  the  young 
men  to  deprive  the  defendant  of  the  custody  of  his  daugh- 
ter, and  were  sufficient  to  have  sustained  a  verdict  had  the 
jury  so  found.  If  so,  each  was  liable  for  all  damages  nat- 
urally flowing  from  any  wrongful  act  of  either  in  carrying 
out  their  joint  enterprise.  It  cannot  be  said  that  it  was 
contemplated  that  flight  should  terminate  at  Himiller's,  but 
little  more  than  a  mile  from  her  home.  Pursuit  was  an- 
ticipated, else  deception  would  not  have  been  practiced  to 
put  defendant  off  track.  Weyer  and  the  girl  had  no  other 
means  of  continuing  their  journey,  after  plaintiff  left  them 
at  Himiller's,  than  on  foot  That  the  parties  to  the  conspir- 
acy, if  such  there  was,  contemplated  that  the  journey  should 
be  continued,  the  jury  might  well  have  found."  They  knew 
the  conditions  as  to  weather,  roads,  and  fields,  and  that  these 
were  such  that  injury  to  clothing  and  health  might  result. 
At  any  rate,  if  such  injuries  were  the  natural  consequence 
of  what  was  done  in  executing  the  design  of  these  young 
men,  and  resulted  in  damage  to  the  defendant  in  the  way 
of  injury  to  his  daughter's  clothing  and  loss  of  her  services 
and  expense  for  medical  attendance,  he  should  have  been 
allowed  therefor  on  his  counterclaim.  The  evidence  was 
admissible.  The  plaintiff's  conduct  was  most  contemptible 
throughout,  and  he  should  not  be  permitted  to  escape  re- 
sponsibility for  any  damages  directly  consequent  from  the 
acts  of  either  himself  or  Weyer  if  within  the  scope  of  and 
in  carrying  out  their  common  purpose. 

II.  The  court  instructed  the  jur^  not  to  take  into  .con- 
sideration the  circumstances  pleaded  in  mitigation  in  fixing 
the  amount  of  damages  to  be  allowed  plaintiff.  This  was 
correct.     The  defendant  admitted  that  he  had  deliberately 


Digitized  by  VjOOQIC 


July  1905]  TuLus  v.  McCxaiby.  403 

decided  to  whip  plaintiff  and  prosecute  Weyer.     Provoca- 
tion, to  be  admissible  in  mitigation  of  damages, 
Uation  of        must  be  so  recent  and  immediate  as  to  induce 

dasuigcs. 

a  presumption  that  the  violence  was  committed 
under  the  inmiediate  influence  of  the  passion  thus  wrong- 
fully excited.  If  the  assault  had  been  made  after  time  for 
reflection,  and  under  circumstances  leading  to  the  presump- 
tion that  it  was  for  revenge,  ho  stands  in  the  position  of  an 
original  trespasser,  and  conduct  of  the  other  party  will  not 
serve  aa  an  extenuation.  The  test  is  whether  "  the  blood  has 
had  time  to  cool."  Ireland  v.  Elliott,  6  Iowa,  478,  Thrall  v, 
Knapp,  17  Iowa,  468 ;  Grorum  v.  KvJckucTc,  59  Iowa,  18.  In 
the  last  two  cases  it  seems  to  have  been  thought  that  a  provo- 
cation happening  the  day  previous  to  the  assault  ought  not  to 
be  shown,  for  that  sufficient  time  had  intervened  to  allow  the 
passions  to  subside  and  reason  to  regain  control  of  the  mind. 
Conceding  the  correctness  of  the  rule  as  applied  to  the  facts 
of  those  decisions,  it  is  doubtful  whether  any  arbitrary  limi- 
tation of  time  should  be  adopted.  The  test  is  not  that  of 
time,  but  of  casual  relation,  and  provocation  happening  a 
longer  time  previous  may  in  exceptional  circumstances  be 
shown.  See  Ward  v.  White,  86  Va.  212  (9  S.  E.  1021,  19 
Am.  St.  Eep.  883).  In  the  instant  case,  however,  what  the 
defendant  did  was  after  deliberation,  and  not  in  the  heat 
of  passion.  He  may  have  been  aggravated  with  the  con- 
duct of  the  boy,  but  he  did  not  whip  him  in  the  heat  of  pas- 
sion.—  Reversed. 


Viola  Titllis  bt  ai..  v.  R.  C.  McCi^abt  bt  jll.,  Appellants. 

Bills  and  notes:    proof  of  ownership.    The  production  of  a  note 
1    by  the  payee  named  tficrein,  without  indorsements,  is  sufficient 
evidence  of  his  ownership. 

I^efauh  judgment:    vacation.    A  simple  denial  of  the  ownership  of 

Z    a  note,  based  en  want  of  information,  is  insufficient  to  require 

the  setting  aside  of  a  default  judgment  entered  on  the  note. 
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Attachment:    wrongful    issuance:    evidence.    Where    an    attach- 

3  ment  issued  on  .the  ground  that  defendant  was  about  to  remove 
his  property  from  the  county  and  refusal  to  pay  or  secure  the 
plaintiff,  proof  that  he  intended  to  pay  the  debt  before  re- 
moval, that  plaintiff  had  agreed  to  place  the  claim  with  another 
for  collection  and  that  defendant  had  never  refused  to  pay  or 
secure  the  debt,  was  sufficient  to  authorize  a  finding  that  the 
attachment  was  wrongfully  sued  out. 

Wrongfiil  attachment:    damages.    Time  and  money  spent  in  pre- 

4  paring  to  defend  an  attachment  and  in  procuring  a  delivery 
bond,  and  the  use  of  a  team  in  connection  therewith,  are  de- 
ments of  damage  for  wrongfully  suing  out  the  attachment. 

Appeal  from  Mahaska  District  Court. —  Hon.  Byeon  W. 
Pkeston,  Judge. 

Thuesday,  JuLrY  13,  1905. 

Action  on  a  promissory  note,  aided  by  attacliment. 
The  defendants,  in  their  answer,  because  of  want  of  informa- 
tion, denied  that  plaintiff  was  owner  of  the  note,  and  by 
way  of  counterclaim  alleged  that  the  writ  of  attachment  was 
sued  out  wrongfully  and  maliciously,  and  prayed  judgment 
for  damages.  Judgment  by  default  was  entered  on  the  note, 
and  the  counterclaim  dismissed.  Subsequently  a  motion  to 
set  aside  the  dismissal  of  the  counterclaim  was  sustained,  but 
overruled  in  so  far  as  it  sought  the  same  relief  as  to  the 
judgment  on  the  note.  Thereafter  trial  was  had  on  the 
issues  raised  by  the  counterclaim,  resulting  in  a  directed  ver- 
dict for  the  plaintiff.  From  judgment  thereon  the  defend- 
ants appeal. —  Reversed. 

Carver  &  Wooster,  for  appellants. 

McCoy  &  McCoy,  for  appellees. 

Ladd,  J. —  The  only  issue  raised  by  the  answer  was 
whether  plaintiff  owned  the  note  sued  on.  She  was  the 
payee  named  therein,  and  its  production,  without  indorse- 
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ment,  for  canoellation  upon  the  entry-  of  judgment  was  suf- 
ficient evidence  of  ownership. 

As  the  plaintiff  was  put  to  her  proof  merely  by  a  de- 
nial based  solely  on  want  of  information,  in  the  absence 
of  any  claim  that  the  facts  were  otherwise,  the  court  did 
not  err  in  declining  to  set  aside  the  judgment  entered  by 
default  for  the  amount  due. 

The  dismissal  of  the  counterclaim  was  set  aside,  and 
upon  the  introduction  of  defendant's  evidence  a  verdict  was 
directed  for  the  plaintiff.  The  grounds  alleged  for  suing 
out  the  writ  of  attachment  were  that  the  principal  debtor, 
McCkry,  was  about  to  remove  permanently  from  the  county, 
and,  although  having  property  therein  «cempt  from  execu- 
tion, refused  to  pay  or  secure  the  plaintiff ;  and  that  he  was 
about  to  remove  his  property,  or  a  part  thereof,  out  of  the 
<50imty,  with  intent  to  defraud  his  creditors.  The  evidence 
introduced  by  the  defendant  tended  to  show  that,  though  he 
had  arranged  to  move  into  a  neighboring  county,  he  in- 
tended to  pay  the  note  before  going.  This  was  to  be  done 
by  the  clerk  at  an  auction  sale  of  his  stock  and  other  prop- 
-erty  out  of  the  proceeds  derived  therefrom,  and,  according 
to  his  testimony,  plaintiff  had  agreed  to  place  the  note  in 
the  clerk's  hands  for  such  purpose.  This  was  inconsistent 
^th  any  purpose  to  defraud,  and  he  denied  ever  having 
refused  to  pay  or  secure  the  debt.  The  record,  then,  was 
such  that  the  jury  might  have  found  the  grounds  of  the  at- 
tachment untrue,  and  that  plaintiff  acted  without  reasonable 
l)elief  to  the  cpntrary. 

No  damages  were  proven,  but  this  was  not  defendant's 
fault  After  stating  that  he  had  employed  counsel  to  de- 
fend in  the  attachment  suit,  McClary  was  asked  the  follow- 
ing questions :  "  Did  you  spend  any  time  in  the  matter  of 
-employing  counsel  to  defend  this  suit  ?  How  much  time  did 
you  spend  in  employing  counsel  and  advising  with  counsel 
«s  to  your  rights  in  the  case  ?  How  much  time  did  you 
spend  in  procuring  a  delivery  bond  ?    Did  the  delivery  bond 
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cost  you  anything  ? "  These  were  objected  to  as  incompe- 
tent, immaterial,  and  irrelevant,  and  the  objections  sustain- 
ed. They  should  have  been  overruled.  The  necessity  of 
releasing  the  property  by  the  execution  of  the  delivery  bond 
was  a  direct  consequence  of  the  levy  of  the  writ,  and  if  he 
spent  time  in  obtaining  it,  and  expended  money  therefor, 
the  value  of  such  time  and  the  cost  of  the  bond  were  proper 
elements  of  damage.  So,  too,  was  he  entitled  to  recover 
the  value  of  time  reasonably  expended  in  preparing  for  his 
defense  against  the  attachment,  if  wrongfully  sued  out,  and 
this  included  that  necessarily  expended  in  consulting  his  at- 
torney. He  testified  that  he  lost  a  week's  time  from  his  oc- 
cupation in  baling  hay  in  preparing  to  defend,  that  in  going 
to  Oskaloosa  for  that  purpose  five  different  times  he  was 
compelled  to  use  his  team,  and  was  then  asked :  "  Q.  Was 
the  time  of  your  team  worth  anything?  A.  Yes,  sir.  Q. 
How  much  per  day?  (Same  objection  as  before  and  rul- 
ing.) Q.  How  much  per  day  were  you  earning  when  you 
were  at  work  bailing  hay?  (Same  objection  and  ruling.)'^ 
The  rulings  were  erroneous.  If  his  team  was  necessarily 
used  in  making  the  trip  to  consult  counsel,  the  value  of  their 
use  was  a  legitimate  element  of  damages,  and  proof  of  what 
he  was  earning  in  his  ordinary  occupation  was  some  evi- 
dence of  the  value  of  his  time. 

Because  of  these  errors  the  judgment  is  reversed.- 


128  4%'        Arthuk  W.  Pabkek,  bt  al.,  Appellants,  v.  Minnib  Lah- 

fl29  100  7  7        rr  7 

BEBTZ,  ET  AL. 


Wills:  UNDUE  influence:  evidence.  Undue  influence  within  the 
1  meaning  of  the  law,  which  is  sufficient  to  set  aside  the  will, 
must  be  such  as  subjects  the  will  of  the  testator  to  that  of  the 
person  exercising  such  influence  ahd  makes  the  instrument 
express  his  purpose  rather  than  that  of  the  testator;  and  such 
influence  must  be  connected  directly  with  the  execution  of  the 
will.  Evidence  reviewed  and  held  insuflicieiit  to  establish 
undue  influence  or  fraud. 
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Borden  of  proof.    The  burden  of  establishing  undue  influence  ift 
2    the  execution  of  a  will  is  upon  the  party  attacking  the  instru- 
ment. 

Appeal  from  Montgomery  District  Court. -^'Bon.  N.  W. 
Macy,  Judge. 

Thursday,  July  13,  190S. 

Action  at  law  to  set  aside  the  probate  of  a  will,  and 
to  have  the  will  held  for  naughty  as  having  been  pirocured 
by  fraud,  duress,  and' undue  influence.  At  the  conclusion  of 
the  evidence  offered  for  plaintiffs,  the  court,  on  motion, 
directed  a  verdict  for  the  defendants,  and  plaintiffs  appeal 
from  a  judgment  on  such  directed  verdict—^  Afjfirmed, 

Richards  <Sc  Richards,  W.  E.  Mitchell,  and  Jennings 
£  Crose,  for  appellants. 

Beeson  &  Pomeroy  and  JunJcin  &  Pringle,  for  appellees. 

McClain,  J.  —  The  evidence  on  behalf  of  plaintiffs 
tended  to  show  the  following  facts,  which  we  shall  consider 
without  discussing  the  competency  of  the  evidence  or  the. 
materiality  of  the  facts  which  it  tended  to  establish:  The 
testatrix,  Sarah  Ellen  Parker,  the  mother  of  Arthur  W.  Par- 
ker and  Lelia  McBride,  who  are  plaintiffs,  and  of  Minnie 
Lambertz  and  Mattie  Lykins,  who  are  defendants,  resided 
on  a  farm  in  Montgomery  county,  about  five  miles  from  the 
residence  of  Arthur  W.  Parker,  who  is  designated  in  the  rec- 
ord as  Dr.  Parker,  and  ten  miles  from  the  residence  of 
the  Lambertzes.  The  other  daughters  were  nonresidents  of 
the  State.  On  the  1st  of  March,  1902,  Dr.  Parker  took  his 
mother  from  the  home  of  the  lambertzes,  where  she  was 
temporarily  visiting,  if  we  understand  the  record,  to  the  city 
of  Ked  Oak,  about  twelve  milea  distant,  and  brought  her  back 
on  the  evening  of  the  same  day.     After  he  had  gone  his 

mother  said  that  she  "  never  tvas  so  proud  of  her  boy  in  her 
Vol.  128  Ta.— 32 
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life  as  she  was  that  day  —  he  was  so  kind  to  her  "  —  and 
used  other  like  expressions  with  reference  to  him,  to  which 
Mrs.  Lambertz  responded  "  that  he  was  so  good  and  kind 
to  her  so  he  could  get  more  money  out  of  her."  Testatrix  re- 
mained at  the  home  of  the  Lambertzes  for  some  time,  and, 
about  a  week  after  the  occurrence  just  referred  to,  she  went 
with  her  daughter  and  son-in-law  to  Red  Oak,  and  there 
executed  the  will  in  controversy,  by  which  she  gave  $1,000 
to  her  daughter  Mattie  Lykins,  $100  to  her  daughter  Lelia 
McBride,  and  the  balance  of  her  estate  to  Minnie  Lambertz ; 
appointing  F.  Lambertz,  her  son-in-law  executor,  and  ex- 
empting him  from  obligation  to  give  bond.  In  this  will  she 
Tecites  that  she  leaves  nothing  to  her  son,  Arthur  W.  Parker, 
for  the  reason  that  she  has  advanced  to  him  during  her  life- 
time all  that  she  desired  him  to  have.  It  appears  that  some 
years  before  she  had  executed  a  will  providing  for  the  distri- 
bution of  her  estate  in  equal  shares  to  her  children.  Her 
estate  consisted  at  the  time  of  the  execution  of  the  last  will 
and  at  the  time  of  her  death  of  80  acres  of  land,  of  the 
value  of  about  $6,800.  Dr.  Parker  testified  that  he  had 
never  received  any  advancement  of  any  kind  from  his  mother. 
^  For  about  a  year  after  the  execution  of  this  will,  testatrix 
resided  at  her  own  home,  but,  being  seized  with  a  serious 
illness  in  June,  1903,  at  her  request  she  was  taken  to  the  home 
of  the  Lambertzes,  where  she  died  in  July.  During  her  last 
illness  she  made  declarations  to  a  sister  who  was  with  her 
at  the  Lambertzes,  assisting  to  take  care  of  her,  that  she  re- 
gretted the  making  of  the  last  will,  and  wished  she  could 
restore  the  former  will;  saying  that  misrepresentations  had 
been  made  to  her  with  reference  to  the  attitude  of  her  son  and 
of  Mrs.  McBride  toward  her.  Similar  statements  made  by 
testatrix  in  April  preceding  at  her  own  home  to  the  same  wit- 
ness are  also  testified  to.  This  is  substantially  all  of  the  facts 
which  seem  to  have  any  legitimate  bearing  on  the  case,  save 
that  a  letter  was  written  by  Mrs.  Lambertz  to  her  sister  Mrs. 
McBride,  in  which  this  language  is  used :     "  Lelia,  I  did 
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get  mother  to  make  her  will  or  know  how  she  had  made  it  as 
I  was  accused  of.  There  is  a  good  deal  of  talk."  In  another 
letter  Mrs.  Lambertz  said  that  they  had  taken  her  mother 
"  to  a  lawyer  in  Red  Oak  to  haYe  her  will  made,  helped  her 
upstairs  to  the  office  for  that  purpose,"  and  that  the  will 
*^  was  witnessed  by  two  as  good  witnesses  as  there  was  in 
.  Red  Oak." 

Even  if  these  so-called  admissions  were  competent,  the 
evidence,  taken  as  a  whole,  is  insufficient  to  make  out  a 
case  of  either  fraud  or  undue  influence.  Giving  to  the  evi- 
dence all  the  weight  which  the  jury  could  possibly  have  ac- 
corded to  it  there  is  nothing  which  amounts  to  more  than 
a  suspicion  that  Mrs.  Lambertz  may  have  poisoned  the  mind 
of  her  mother  against  the  brother,  and  thus  brought  about 
the  execution  of  the  new  will.  There  is  no  evidence  that  the 
statement  inpugning  the  disinterested  kindness  of  Dr.  Par- 
ker to  his  mother  was  fraudulently  made,  nor  is  there  any 
evidence  that  this  statement  had  any  effect  in  determining  the 
disposition  which  testatrix  made  of  her  property.  The  sister 
of  testatrix  who  testified  to  the  conversations  and  relations 
of  the  parties  at  the  Lambertz  home  was  evidently  quite  zeal- 
ous in  her  efforts  to  make  such  a  showing  as  would  justify 
the  setting  aside  of  the  will,  and  yet  she  doea  not  detail  a 
single  circumstance  or  remark  indicating  such  undue  influ- 
ence as  would  justify  the  interference  of  the  court  with  the 
exercise  of  judgment  on  the  part  of  testatrix  in  her  will. 
Testatrix,  according  to  testimony  of  this  witness,  regretted 
the  execution  of  the  second  will,  and  feared  that  she  made 
a  mistake ;  and  yet  she  was  entirely  away  from  the  influence 
of  the  Lambertzes,  safe  in  her  own  home,  within  a  few  miles 
of  her  son,  and  evidently  in  friendly  relations  with  him,  for 
nearly  a  year  after  the  execution  of  the  second  will,  and  be- 
fore shfe  went  back  to  the  Lambertzes  on  the  occasion  of  her 
last  illness,  and  during  this  time  she  made  no  efforts  to 
revoke  the  will  whiqh,  as  it  is  claimed,  she  so  deeply  re- 
gretted, and.  which  she  regarded  as  having  been  made  under 
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a  mistake.  "  To  be  undue^  within  the  meaning  of  the  law, 
influence  must  be  such  as  subjects  the  will  of  the  testator 
to  that  of  the  person  exercising  such  influence,  and  makes  the 
paper  express  the  purpose  of  such  person,  rather  than  that 
of  the  testator  himself.  It  m^st  be  equivalent  to  moral  co- 
ercion. .  .  .  And  such  undue  influence  must  be  di- 
rectly connected  with  the  execution  of  tLe  will,  operating  at 
the  time  it  was  made."     Perkins  v.  Perkins,  116  Iowa,  263. 

The  burden  of  proof  is  on  the  party  seeking  to  estab- 
lish the  fact  of  undue  influence  for  the  purpose  of  having 
a  conveyance  or  a  will  sfet  ^side,  and  the  evidence  must 
show  that  the  influence  was  such,  as  to  overcome  the  will  of 
the  grantee,  and  to  destroy  to  some  extent,  at  least,  his  free 
agency.  .  .  .  And  it  must  appear  that  the  undue  in- 
fluencje  was  exercised  at  the  time  that  the  act  referred  to  ^as 
done.  .  .  .  The  mere  fact  that  the  disposition  made 
by  a  parent  of  his  property  among  his  children  appears 
unreasonable  or  unjust  will  not  alone  establish  undue  influ- 
ence, and  prior  declarations  of  an  intention  conti*ary  to  the 
subsequent  disposition  cannot  be  shown  to  establish  undue 
influence  in  respect  to  the  disposition  finally  made.  .  .  . 
Even  if  it  appears  that  the  deed  or  will  is  executed  at  the 
suggestion  or  request  of  the  grantee  or  devisee^  and  is 
prompted  by  the  influence  which  such  person  has  acquired 
by  business  confldence  or  the  showing  of  an  aflfectioflate 
regard,  this  will  not  prove  undue  influence,  unless  the  fre^ 
dom  of  the  will  has  been  in  some  way  impaired  or  destroyed. 
Maihm  v.  Walker,  116  Iowa,  238. 

We  reach  the  conclusion  that  there  was  no  evidence  on 
which  the  question  of  fraud  or  undue  influence  in  the  exe- 
cution of  this  will  could  properly  be  submitted  to  the  jury, 
and  the  judgment  of  the  trial  court  is  affirmed. 
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Joseph  W.  Ltnit,  Appellant,  v.  The  Glxtcosb  Sttoab  Re- 

FnnNo  Co. 

Master  and  serrant:  niqliqencb  of  master:  defective  tooi^*  It  is 
only  where  the  machinery  or  tools  furnished  by  the  master 
are  recognized  as  dangerous  for  the  employ^  to  use,  or  work 
in  proximity  with,  that  the  master  owes  a  duty  to  the  employ^ 
of  looking  after  his  safety.  Evidence  held  insufficient  to  show 
negligence  of  the  master  in  furnishing  plaintiffs  fellow  work- 
man with  a  steel  hammer  used  in  breaking  lump  coal. 
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Appeal  from  Marshall  Distnct  Cowrt. —  Hon.  G.  W.  Bukn- 

HAM,  Judge. 

Friday,  September  22,  1905. 

Action  to  recover  damages  for  injuries  received  by 
plaintiff  while  in  defendant's  employ,  resulting,  as  alleged, 
from  defendant's  negligence.  At  the  close  of  plaintiff's  evi- 
dence the  court,  on  motion  of  defendant,  directed  a  ver- 
dict in  its  favor,  and  the  plaintiff  appeals.    Affirmed. 

T.  F.  Bradford,  for  appellant 

Binford^  Snelling  &  Farher,  for  appellee. 

'  McCi^iN^,  J; — Plaintiff  at  the  time  of  the  injuiy  was 
acting  as  one  of  the  firemen  in  the  boiler  room  of  defendant's 
factory  at  Marshalltown,  and  while  thus  employed  he  re- 
ceived an  injury  in  one  eye  which  destroyed  its  sight  The 
evidence  tends  to  show  that  this  injury  was  occasioned  by  the 
flying  into  the  eye  of  a  bit  of  steel  and  some  particles  of 
coal,  occasioned  by  the  act  of  a  fellow  workman  in  breaking 
lump  coal  with  a  steel  sledge  or  hammer.  There  is'^no  ^i- 
dence  that  the  flying  of  the  particles  of  coal  was  due  to  any 
negligence  *  chargeable  to  the  defendant,  but  the  evidence 
tended  to  show  that  the  bit  of  steel  which  inflicted  the  most 
serious  injury,  and  probably  occasioned  the  loss  of  the  sight 
of  plaintiff's  eye,  slivered  off  from  the  steel  hammer,  which 
was  made  from  a  piece  of  soft  steel  shafting;  that  sledges  or 
hammers  of  this  kind  were  provided  for  the  use  of  the  work- 
men by  defendant's  superintendent  or  foreman ;  and  that  if, 
instead  of  this  kind  of  sledge  or  hammer,  defendant  had  fur- 
nished its  workmen  with  hammers  or  picks  made  of  tool 
steel  and  properly  tempered,  there  would  have  been  less 
danger  that  particles  would  sliver  off  and  fly  to  the  peril  of 
the  workmen.  It  was  also  alleged,  and  there  was  evidence 
tending  to  prove,  that  the  sledges  or  hammers,  as  above  de- 


Digitized  by  LjOOQIC 


Sept.  1905]  Lynn  v.  Glucose  Co.  503 

scribed,  in  use  by  defendant's  employes  in  breaking  coal, 
had  become  battered  and  worn,  and  had  remained  in  that 
condition  for  such  length  of  time  that  defendant  was  charge- 
able in  the  exercise  of  ordinary  care  with  knowledge  thereof. 
There  is  no  evidence,  however,  that  the  battered  and  worn 
condition  of  the  hammers  or  sledges  rendered  them  any  more 
dangerous  in  respect  to  the  flying  off  of  slivers  of  steel  than 
they  were  when  first  constructed;  and  the  only  evidence  of 
the  slivering  of  the  particular  hammer,  from  the  use  of  which 
the  accident  is  claimed  to  have  resulted,  indicated  that  a  bit 
of  steel  flew  out  of  the  end  of  the  hammer,  leaving  a  fresh 
break  or  surface.     The  only  ground  of  negligence,  then,  on 
which  plaintiff  could  rely,  was  the  furnishing  by  defendant 
to  its  workmen  of  sledges  or  hammers  of  soft  steel,  such  as 
is  used  in  shafting,  instead  of  hammers  made  of  tool  steel 
and  properly  tempered;  for  there  is  no  evidence  that  it  was 
negligence  on  the  part  of  defendant  to  allow  coal  to  be  broken 
up  with  the  head  of  the  sledge  or  hammer,  instead  of  with 
a  pick  or  the  sharp  point  of  such  an  implement  as  the  wit- 
nesses described  as  in  general  use  for  the  purpose  of  break- 
ing coal.     In  other  words,  the  complaint  of  plaintiff  was 
with  regard  to  the  material  of  which  the  hammers  or  sledges 
were  constructed,  and  not  of  their  worn  and  defective  con- 
dition, or  of  their  shape,  or  the  method  in  which  they  were 
allowed  to  be  used. 

l^ovr  the  evidence  as  to  the  difference  between  soft 
steel  such  as  is  used  in  shafting  and  properly  tempered  tool 
steel  simply  indicated  a  greater  probability  of  the  slivering 
off  of  bits  thereof  from  soft  steel  than  from  the  tool  steel. 
It  did  not  indicate  that  the  danger  of  such  slivering  off  from 
soft  steel  was  such  as  to  render  it  negligence  to  furnish  ham- 
mers or  sledges  of  soft  steel  for  the  breaking  of  lump  coal. 
The  evidence  tending  to  show  that  hammers  of  tempered 
tool  steel  were  usually  used  did  not  indicate  in  any  way  that 
such  hammers  were  usually  used  for  that  purpose  because 
the  use  of  such  implements  made  of  soft  steel  was  regarded 
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as  dan^rou9,  It  appears  that  muoh  of  tha  coal  used  in  de- 
fendant's boiler  room  was  steam  coal  and  did  not  require 
breaking,  but  that  sometimes  lump  coal  was  used,  which 
must  be  broken  for  firing.  If  it  had  appeared  diat  defend- 
ant allowed  its  employ&  to  use  a  wooden  miaul  for  this  pur- 
pose, Qnd  a  sliver  of  wood  from  the  maul  had  injured  an 
employe,  it  would  not  have  been  enough,  in  order  to  indicate 
the  negligence  of  the  defendant,  to  show  that  it  was  more 
likely  to  splinter  than  steel,  and  that  the  usual  implement 
for  breaking  lumps  of  coal  was  a  steel  sledge  rather  than 
a  wooden  maul.  It  would  be  necessary  that  the  evidence 
should  go  further,  and  indicate  3uch  recognized  danger  in 
using  an  implement  such  as  was  not  ordinarily  in  use  for 
the  purpose,  in  order  to  charge  the  defendant  with  n^ligence 
in  permitting  such  use.  It  is  only  machinery  and  appli- 
ances which  are  recognized  as  in  their  nature  dangerous  to 
employes  using  them,  or  working  in  proximity  to  them,  as  to 
which  the  employer  owes  a  duty  to  the  employe  of  looking 
out  for  his  safety.  Waehsmvih  v.  Shaw  Electric  Crane  Co., 
118  Mich.  275  (76  N.  W.  Rep.  497) ;  Marsh  v.  ChicJcering, 
110  K  Y.  396  (5  N.  E.  Rep.  56) ;  Miller  v.  Erie  R.  Co. 
(Sup.),  47  N.  Y.  Supp.  285 ;  Georgia  R.  R.  &  Banking  Co. 
V.  Nelms,  83  Ga.  70  (9  S.  E,  Eep.  1049,  20  Am.  St.  Sep. 
308) ;  Martin  v.  Highland  Park  Mfg.  Co.,  128  N.  C.  264 
(38  S.  E.  Rep.  876,  83  Am.  St  Rep.  671);  Talley  v. 
Beever,  Tex,  Civ.  App.  (78  S.  W.  Rep.  23). 

This  case,  so  far  as  the  evidence  for  plaintiff  shows,  may 
be  well  considered  as  close  to  the  boundary  line  between  acci- 
dent and  negligence;  but  we  are  satisfied  that  the  cause  of 
the  injury  was  not  anything  which  it  was  the  duty  of  the 
defendant  to  anticipate  and  prevent,  if  it  might  have  been 
prevwited  in  the  exercise  of  reasonable  care,  but  was  one  of 
those  uncertain  happenings  as  to  which  every  one  must  take 
his  chances. 

The  judgment  is  therefore  affirmed. 
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State  of  Iowa  v.  Albbbt  Hummeb,  Appellant. 

Seduction  I    reputation  of  prosecutrix:    evidence.    On  a  prosecu- 

1  tion  for  seduction,  evidence  of  the  general  good  reputation 
of  the  prosecutrix  for  morality  is  not  admissible  in  rebuttal 
of  evidence  tending  to  show  specific  acts  of  unchastity. 

Instruction:    lascivious    and    indecent    conduct.    An    instruction 

2  that  no  amount  of  lascivious  and  indecent  conduct  and  con- 
versation will  establish  unchastity  is  erroneous,  as  lascivious- 
ness  is  synonymous  wi^  unchastity. 

Appeal  from  Johnson  District  Court. —  Hon.  O.   A.  By- 
iNGTON,  Judge. 

Wednesday,  September  27,  1905. 

Defendant  was  convicted  in  a  prosecution  for  seduc- 
tion, and  appeals  from  the  sentence  of  three  years'  im- 
prisonment in  the  penitentiary. — Reversed. 

B<fher  (S;  Ball  a^d  Oeorge  B.  Holbert,  for  appellant. 

Chas.  W.  Mullan,  Attorney-General,  and  Lawrence  De 
Graff y  Assistant  Attomey-Gteneral,  for  the  State. 

McClain,  J. —  I.  There  was  testimony  on  behalf  of 
defendant  tending  to  show  unchastity  of  the  prosecutrix 
prior  to  the  time  of  the  alleged  seduction,  and  the  state  in 
1  Seductiom:  Tcbuttal  was  allowed,  over  defendant's  objeo- 
JJSSuSx*;^  tion,  to  ask  several  witnesses  as  to  the  gen- 
evidcncc  ^^^  reputation  of  the  prosecutrix  for  moral- 
ity prior  to  such  alleged  seduction.  It  is  now  contended 
for  the  appellant  that  the  court  erred  in  overruling  the 
objection  to  this  testimony,  and  in  instructing  the  jury 
tbat,  "Where  the  character  of  the  prosecutrix  for  chastity 
is  attacked,  it  is  the  right  of  the  state  to  show  her  good 
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moral  chai-acter  in  her  home  community."  W9  think  it  is 
clear  from  the  record  that  the  moral  character  referred  to 
in  the  testimony  and  in  the  instruction  was  not  limited  in 
the  mind  of  the  court,  or  in  the  minds  of  the  jury,  to 
sexual  morality,  but  extended  to  morality  in  the  broad 
sense;  and  the  question  is  whether  the  general  good  reputa- 
tion of  the  prosecutrix  as  to  being  a  moral  person  can  be 
shown  and  considered  in  rebuttal  of  evidence  tending  to 
show  specific  acts  of  unchastity.  It  is  well  settled  in  this. 
state  that  the  general  reputation  of  the  prosecutrix  'for 
chastity  may  be  shown  and  considered  by  way  of  rebuttal 
to  testimony  tending  to  show  unchastity.  Thus  in  State  v. 
Shean,  32  Iowa,  88,  it  was  held  competent  for  the  prose- 
cution in  such  a  case  to  show  that  the  prosecutrix  was  of 
good  character  for  chastity,  correct  and  modest  in  her  de- 
portment^  and  that,  until  the  occurrence  with  defendant,, 
she  was  considered  a  virtuous  girl;  and  the  court  says: 
"  The  observation  of  all  experience  establishes  that  a 
woman  of  good  reputation  for  virtue  with  those  who  well 
knew  her,  of  modest  deportment  when  in  the  society  of 
men  and  women,  will  not  likely  be  guilty  of  the  conduct 
charged  against  the  prosecutrix.  When  such  accusations 
are  brought  against  women  of  such  character,  they  are  re- 
garded in  a  degree  as  improbable.  This  rule  is  of  con- 
stant application  in  every-day  life,  and  preserves  the  peace 
and  name  of  the  virtuous  against  the  tongue  of  slander 
and  hate.  .  .  .  The  fact  that  a  life  of  purity,  such  as 
will  secure  and  sustain  a  reputation  for  virtue,  renders  in 
a  degree  charges  of  lewdness  and  sexual  indulgence  im- 
probable, is  the  ground  upon  which  the  evidence  objected 
to  was  admitted." 

With  reference  to  this  case  the  court  said,  in  State  v. 
Prizer,  49  Iowa,  531,  533 :  "  We  there  held  that  upon  the 
trial  of  an  indictment  for  seduction,  where  acts  of  lewd- 
ness had  been  testified  to  by  witnesses  for  the  prisoner,  the 
good  reputation  of  the  prosecutrix  for  virtue  may  be  shown 
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in  rebuttaL  The  decision  is  based  upon  the  ground  that  a 
reputation  for  virtue,  gained  by  a  life  of  purity,  renders 
in  a  degree  charges  of  lewdness  and  sexual  indulgence  im- 
probable, and  may  therefore  be  given  in  rebuttal  of  evidence 
supporting  such  charges.  .  Evidence  of  a  reputation  for 
chastity,  based  upon  a  life  of  purity,  surely  ought  to  be  a 
protection  of  some  degree  of  strength  against  specific 
charges  of  lewdness;  but  it  cannot  be  said  that  reputation 
for  unchastity  establishes  the  character  to  be  impure.  Such 
a  character  may  be  established  by  proof  of  particular  acts, 
or  by  a  course  of  life  and  conduct  inconsistent  with  purity. 
A  pure  character  may  not  be  shown  by  reputation,  but  evi- 
dence of  particular  lewd  conduct  may  be  rebutted  by  proof 
of  a  good  reputation.'^  In  State  v.  Lenihan,  88  Iowa,  670, 
the  cases  from  which  quotations  have  been  made  are  cited 
in  support  of  the  proposition  that,  when  the  chaste  charac- 
ter of  the  prosecuting  witness  is  attacked  by  attempting 
to  show  that  she  really  invited  the  sexual  intercourse  which 
resulted  in  her  ruin,  the  prosecution  might,  in  rebuttal, 
properly  call  witnesses  to  show  that  she  was  of  chaste  char- 
acter. It  seems  to  us  to  be  clear  that  the  reputation  for 
morality,  which  under  the  authority  of  these  cases  may  be 
shown  in  rebuttal  of  evidence  tending  to  prove  specific  acts- 
of  lewdness  or  unchastity,  is  a  reputation  for  morality  in  the 
sexual  relations,  that  is,  a  reputation  for  sexual  virtue,  and 
not  merely  reputation  as  to  general  good  moral  character; 
and  it  is  evident  that  the  court  did  not  intend  to  go  fur- 
ther in  State  v.  Reinheimer,  109  Iowa,  624,  where  these 
cases  are  cited  in  support  of  the  brief  statement  that  it  was 
proper  for  the  prosecution,  after  defendant  had  introduced 
evidence  tending  to  show  the  unchastity  of  the  prosecutrix, 
to  sustain  her  character  by  proof  of  her  general  reputation  in 
the  community  in  which  she  lived.  So  far  as  we  can  dis- 
cover, no  court  has  ever  gone  further  than  this  in  allow- 
ing proof  of  reputation  in  rebuttal  of  specific  evidence  of 
unchastity.     State  v.  Lockerhtj,  50  Minn.  363   (52  K  W. 
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958,  36  Am.  St.  Eep.  666) ;  Ccuroll  v.  State,  74  Miss.  688, 
(22  South.  296,  60  Am.  St.  Rep.  639) ;  Sidher  v.  State,  118 
Ala.  88,  98,  (24  South.  43) ;  Smith  v.  State,  17  Ala.  139, 
144  (18  South.  306)  ;  State  v.  Clarh,  9  Or.  466.  The  court 
erred,  therefore,  in  allowing  the.  prosecution  to  introduce 
and  the  jury  to  consider  evidence  of  general  reputation  for 
morality  as  tending  to  rebut  the  testimony  for  the  defend- 
ant which  tended  to  show  an  unchaste  character. 

II.  In  an  instruction  with  reference  to  unchaste  charac- 
ter of  prosecutrix  as  a  defense,  the  jury  were  told  that  "  no 
particular  amount  of  improper  conduct  or  indecent  fa- 
2.  Instruction:    miliarity  with  men,  exclusivc  of  sexual  inter- 

ISd^tndSccnt    ^^^''^c,    is    couclusive   of   uuchaste   character. 

conduct.  You  are  the  sole  judges  of  the  actual  character 

of  the  prosecutrix  for  chastity  as  disclosed  by  the  evidence. 
No  particular  amount  or  degree  of  lascivious  and  indecent 
conduct  and  conversation  can  be  set  down  as  conclusive  evi- 
dence of  unchastity.  It  is  not  every  act  of  impurity,  nor 
even  of  indecency,  that  would  fix  the  stain  of  unchastity 
upon  a  woman.  Persons  differ  in  their  manner  and  tone 
of  conversation,  in  their  education  and  refinement^  and  in 
the  manifestations  of  character.^'  This  direction  is  unquee^ 
tionably  correct  as  to  indecent  conduct  and  conversation, 
for  decency  is  often  a  question  of  taste  and  refinement. 
But  the  court  erred  in  placing  lascivious  conduct  on  the 
same  basis  as  mere  indecency.  Lasciviousness  is  defined  as 
wantonness  or  lewdness.  Ex  parte  Doraai  (D.  C.)  32  Fed. 
76;  United  States  v.  ClarJce  (J).  C.)  88  Fed.  1S2;  United 
States  V,  Durant  (D.  C.)  46  Fed.  763;  &tate  v.  Lawrence, 
19  Neb.  307  (27  N.  W.  126.)  Conduct  cannot  be  char- 
acterized as  lascivious,  wanton,  or  lewd,  unless  it  is  inten- 
tionally calculated  to  incite  to  lust  It  is  thus  distinguished 
from  indecency  and  impropriety,  which  may  or  may  not 
indicate  lust,  depending  upon  the  purposes  or  feelings  of 
the  person  who  is  guilty  of  such  indecency  or  impropriety. 
Indecency  of  conduct  may  tend  to  prove  lasciviousness;  but 
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we  thiftk  that,  when  lasoiviotisiiess  is  proven,  an  unchaste 
character  is  thereby  established.  A  woman  of  chaste  char- 
acter would  not  be  guilty  of  lascivious  conduct*  The  fact 
of  lasciviousness  proves  an  unchaste  diaracter.  In  this  State 
it  is  well  settled  that  unchaste  diaracter  may  exist  without 
actual  unchastity.  It  consists  of  impurity  of  mind  with  ref- 
erence to  the  sexual  relations*  Andre  v.  State,  6  Iowa,  389. 
Lasciviousness  not  only  indicates,  but  establishes,  impurity 
of  inind.  The  instruction  inakes  no  distinction  between  las- 
civiousness and  indecency,  and  in  this  respect  we  think  it  was 
erroneous*  We  Cannot  see  how  any  amount  or  degree  of 
lascivious  conduct  -^  that  is,  conduct  which  is  in  fact  lascivi- 
ous on  the  part  of  the  one  guilty  thereof  —  could  be  con- 
sistent with  chaste  character. 

Many  other  alleged  errors  are  argued,  but  we  find  noth- 
ing in  the  record  requiring  further  discUf^sion,  either  with 
reference  to  the  correctness  of  the  proceedings  in  the  pres- 
ent case,  nor  with  a  view  to  a  retrial  of  the  case.  For  the 
errors  pointed  out,  the  judgment  must  be  reversed,  and  the 
case  is  remanded  for  a  new  trial. — Reversed  and  remanded. 


The  Stats  of  Iowa  v.  David  IIosoum>  Appellant 

Malidotts  mischief:  severing  and  carrying  away  fruit  trees: 
1  instruction.  On  a  prosecution  for  maliciously  severing  from' 
the  land  and  carrying  away  the  fruit  trees  of  another,  the 
court's  instruction  as  to  the  weight  to  be  given  the  evidence 
which  tended  to  connect  defendant  with  the  crime  is  upheld, 
when  considered  in  connection  with  other  instructions  re- 
lating to  the  weight  to  be  given  circumstantial  evidence  and 
as  to  reasonable  doubt. 

Proof  of  malice.    Proof  that  ^  defendant  was  actuated  by  specific 
3    ill  will  toward  the  owner  is  not  necessary  in  a  prosecution  for 
malicious  mischief,  but  malice  is  sufficiently  shown  by  proof 
of  an  intentional  injury  or  destruction  of  the  property  with- 
out cause. 
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.  Sufficiency  of  evidence.    On  a  review  of  the  evidence  it  is  held 
3    insufficient    to   jiistify   a    conviction    for    maliciously    severing 
and  carrying  away  the  fruit  trees  of  another. 

Appeal  from  Des  Moines  District   Court. —  Hon.   W.   S. 
WiTHROW,  Judge. 

Tuesday,.  October  17,  1905. 

Defendant  was  charged  with  willfully,  unlawfully, 
maliciously,  and  mischievously  pulling  up,  carrying  away, 
and  severing  from  the  land  of  one  Anderson  41  fruit  trees 
then  and  there  standing  and  growing,  and  on  a  trial  to  a  jury 
•had  in  J901  was  convicted.  This  conviction  was  set  aside 
on  appeal  to  this  court.  See  119  Iowa,  330.  He  was  again 
tried  in  1904,  and  convicted,  and  now  appeals  from  the 
judgment. — Reversed. 

George  8.  Tracy  and  C.  L.  Poor,  for  appellant. 

Chas.  W.  Mulla/n,  Attorney-General,  and  Lawrence  De 
Oraff,  Assistant  Attorney-General,  for  the  State. 

McClain,  J. —  The  only  evidence  tending  to  connect 
defendant  with  the  crime  was  the  finding,  among  the  trees 
recently  planted  in  defendant's  orchard,  of  four  trees,  which 
1.  Malicious         ^J  Certain  marks  the  prosecuting  witness,  An- 
se"crin"and      dersou,  and  other  witnesses  identified  as  among 
f?iit^tfc«T^^     the    trees    taken    from    Anderson's    premises 
instructions.        ^^    ^^^    commissiou    of    the    crime    charged. 
Complaint  is  made  of  the  instructions  of  the  court  as  to  the 
weight  to  be  given  by  the  jury  to  this  evidence,  but  we  think 
the  instructions  were  not  erroneous  in  this  respect.    The  jury 
were  substantially  told  that  if  certain  trees  of  the  kind  de- 
scribed in  the  indictment  were  severed  and  renjoved  from 
the  land  of  Anderson  wrongfully  and  without  the  consent  of 
the  owner,  and  that  some  of  them  were  within  a  short  time 
planted  upon  land  occupied  by  the  defendant,  and  if  by  the 
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iidmission  of  the  defendant  the  jury  found  it  to  be  a  fact 
that  he  placed  such  trees  where  they  were  found,  such  facts 
would  warrant  the  jury  in  finding  the  defendant  guilty  of 
the  crime  charged,  unless  the  possession  of  said  trees  had 
been  explained,  or  unless  the  explanation  offered  on  behalf 
i>{  the  defendant  created  in  the  minds  of  the  jury  a  reason- 
able doubt  as  to  whether  the  trees  had  been  wrongfully  taken 
from  Anderson's  land.  There  seems  to  be  no  just  ground  of 
complaint  of  this  statement  of  the  law,  accompanied  with 
other  instructions  as  to  the  weight  to  be  given  to  circumstan- 
tial evidence  and  the  necessity  of  finding  beyond  a  reasonable 
doubt  that  the  trees  found  in  defendant's  orchard,  and  ad- 
mitted to  have  been  planted  there  by  him,  were  the  identical 
trees  that  were  taken  from  Anderson's  land  in  connection 
with  the  commission  of  the  alleged  crime. 

There  is  also  some  complaint  as  to  the  instructions  re- 
lating to  the  malice  necessary  to  constitute  malicious  injury 
to  the  property  of  another ;  it  being  contended  for  appellant 
that  to  justify  a  conviction  there  must  be  proof 
*'  22J^**'  ^f  express  malice  and  ill  will  as  against  such 
owner.  But  we  think  the  court  correctly  in- 
Btructe^  the  jury  that,  while  there  must  be  proof  that  the 
act  was  maliciously  done,  it  was  not  necessary  to  prove  that 
the  defendant  was  actuated  by  specific  ill  will  toward  the 
owner,  and  that  proof  that  he  intentionally  injured  or  de- 
stroyed the  property  of  such  owner,  without  just  cause  or 
excuse,  was  sufficient  proof  of  the  .malice  essential  to  consti- 
tute the  crime.  State  v.  Linde,  54  Iowa,  139;  State  v. 
Williamson,  68  Iowa,  351;  State  v,  PMpps,  95  Iowa,  491. 

But  the  most  serious  question  in  the  case^  as  we  view 

it,  is  raised  by  the  claim  on  behalf  of  appellant  that  the 

evidence  is  not  sufficient  to  support  the  verdict.     It  appears 

from  the  testimony  of  Anderson  and  that  of 

t.  SuwiciBKCY    Meyer,  who  was  then  working  for  him,  that 

OF   SVIDXNCB.  %/        f  ■  o  ' 

about  2,000  apple  and  peach  trees,  in  alternate 
rows,  were  set  out  on  Anderson's  farm  about  the  20th  of 


Digitized  by  VjOOQIC 


612  State  v.  EoscujI,  [128  lo-wa 

April,  1901,  And  tiaat  Meyer,  either  oH  his  own  suggestion 
and  with  Anderson's  subsequent  approval  or  on  the  original 
suggestion  of  Anderson,  marked  about  1,600  of  these  trees 
with  a  V-shaped  notch,  made  with  a  knife  on  the  scars  left 
by  the  trimming  of  the  branches  after  planting.  Meyer's 
testimony  as  to  the  proportion  of  ti^es  thus  marked  is  very 
unsatisfactory;  for  on  the  last  trial  he  testified  that  he 
marked  about  one-third  of  them,  admitting  at  the  same  time 
that  at  the  former  trial  he  testified  that  he  marked  1,600. 
Anderson  does  not  show  any  definite  knowledge  on  the  sub- 
ject, except  that  furnished  by  a  cursory  examination  of  the 
orchard  after  the  trees  had  been  marked.  Meyer  does  tes- 
tify to  the  marking  of  all  the  trees  in  the  outside  seven  or 
eight  rows  around  the  orchard,  and  about  half  the  trees  in 
the  middle  part  of  the  orchard.*  It  further  appears  from 
the  testimony  of  Anderson  and  Meyer  that  on  May  2d  it 
was  discovered  that  thirty-six  peach  trees  and  five  apple  trees 
had  been  pulled  or  dug  up  and  taken  away.  It  is  impossible 
to  determine,  from  the  indefinite  testimony  as  to  the  places 
from  which  these  trees  were  taken,  whether  they  were  in 
the  rows,  all  of  the  trees  of  which  had  been  marked,  or  in 
the  middle  part  of  the  orchard,  where  only  a  portion  of  .tlie 
trees  had  been  marked;  but  it  appears  that  they  were  not 
all  taken  from  the  same  locality.  On  June  7th  Anderson 
received  through  the  mail  an  anonymous  letter,  postmarked 
at  Burlington,  advising  him  that  he  would  find  his  trees 
set  out  on  the  Dave  Roscum  place,  aiid  that  Eoscum  (this 
defendant)  and  his  wife  and  his  hired  man  stole  them.  Act- 
ing on  this  information,  Anderson  sent  Meyer  and  one 
Krekel,  who  "had  also  been  in  his  employ  and  who  lived  in  the 
neighborhood,  with  two  officers  from  Burlington,  in  the  night* 
time  to  defendant's  place,  about  five  miles  distant,  to  search 
for  the  stolen  trees.  It  appears  that  Meyer  and  Krekel  were 
the  only  two  persons,  beside  Anderson  himself,  who  knew 
about  the  marks  on  Anderson's  trees,  and  that  these  two  men 
conducted  the  search  in  defendant's  orchard.     One  of  them 
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bad  a  dark  lantern  in  his  pocket,  but  the  search  for  marked 
trees  was  made  by  feeling,  and  after  six  or  seven  trees  had 
been  examined  in  this  way  one  was  found  with  the  proper 
marks,  and  was  examined  by  means  of  the  lantern.  In  the 
same  way  the  second  tree  from  this  one  in  the  row  was 
found  to  be  marked,  and  the  marking  identified  by  exami- 
nation. This  concluded  the  search  made  that  nighty  and  the 
next  day  the  same  parties,  accompanied  by  the  sheriff  with 
a  search  warrant,  went  into  defendant's  orchard  and  found 
another  tree  between  the  two  which  had  been  discovered  the 
night  before  which  was  marked,  these  three  trees  being  apple 
trees,  and  in  another  part  of  the  orchard  one  peach  tree  like- 
wise marked,  and  these  four  trees,  taken  away  by  the  officers 
and  introduced  on  the  two  trials  as  exhibits  and  transmitted 
to  this  court  for  examination,  fumidied  the  entire  basis  in 
the  evidence  for  connecting  defendant  with  the  commission 
of  the  crime. 

We  have  examined  the  marks  on  these  four  trees,  and, 
while  they  do  correspond  to  some  extent  with  the  marks 
which  Meyer  says  he  made  on  the  Anderson  trees  and  with 
marks  on  other  trees  introduced  in  evidence  taken  from 
Anderson^s  ordiard  and  sent  up  with  the  record,  such  corre- 
spondence is  not  to  our  minds  very  persuasive.  The  marks 
are  such  as  might  easily  have  been  made  on  trees  in  de- 
fendant's orchard  by  any  one  desiring  to  throw  suspicion  on 
defendant.  But  it  seems  to  us  to  be  of  very  great  signifi- 
cance that  Krekel,  after  examining  only  six  or  seven  trees, 
should  by  feeling  alone,  the  night  being  so  dark  that  he  could 
not  distinguish  between  the  different  kinds  of  trees,  have 
found  two  of  the  four  marked  trees  which  were  discovered 
after  full  search  by  daylight  among  the  146  trees  in  defend- 
ant's orchard ;  and  it  is  also  a  curious  circumstance  that,  if 
defendant  took  and  planted  out  the  forty-one  trees  which 
were  missing  from  Anderson's  orchard,  he  should  have  hap- 
pened to  get  only  four  trees  which  were  marked.     It  is 

establidied  beyond  controversy  by  the  evidence  that  during 
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the  previous  fall  fruit  trees  had  l^en  ordered  by  defendant 
and  his  wife  for  the  purpose  of  planting  this  orchard,  and 
that  these  trees  and  another  lot  bought  out  of  a  wagon  had 
been  delivered  at  defendant's  place  within  about  ten  days 
prior  to  the  27th  of  April  and  heeled  in  ready  to  be  planted ; 
and  the  uncontradicted  testimony  of  the  defendant  and  his 
wife  and  ^  man  who  was  working  for  him  at  the  time  is  that 
all  these  trees,  save  the  small  lot  of  peach  trees  purchased  out 
of  a  wagon,  were  planted  before  the  27th  of  April,  and  that 
this  last  lot  of  peach  trees  was  planted  on  the  4th  of  May. 
If,  then,  the  testimony  for  the  defendant  should  be  believed, 
the  apple  trees  stolen  from  Anderson's  orchard  must  have 
been  planted  in  defendant's  orchard  among  other  apple  trees 
already  planted  and  in  spaces  reserved  for  them  for  that  pur- 
pose, or  in  places  from  which  trees  already  planted  had  been 
taken  out  As  it  seems  to  us,  this  is  incredible,  and,  indeed, 
the  whole  theory  of  the  prosecution  seems  incredible,  in  con- 
nection with  the  facts  which  are  fully  established;  for,  if 
defendant  is  guilty,  he  must  have  driven  five  miles  with  a 
team  at  night  to  steal  forty-one  trees,  to  be  planted  with  other 
trees  which  he  had  purchased,  when  he  might  at  an  incon- 
siderable expense  have  fully  supplied  himself  with  trees 
from  sources  from  which  the  other  trees  planted  were  pro- 
cured. There  is  absolutely  no  evidence  of  any  malice  or  ill 
will  on  the  part  of  defendant  toward  Anderson.  They  had 
been  on  friendly  terms  while  defendant  had  been  living  in 
Anderson's  immediate  neighborhood,  and  on  the  12th  of 
April  preceding  the  loss  of  Anderson's  trees  defendant  had 
visited  Anderson's  place  and  purchased  seed  potatoes  from 
him,  and  in  connection  with  the  purchase  had  engaged  in  a 
long  and  friendly  conversation.  This  was  before  Anderson 
had  planted  out  the  trees  in  his  orchard,  so  that  the  visit 
of  defendant  could  not  have  been  with  any  purpose  to  spy 
out  the  location  of  Anderson's  orchard.  The  testimony 
shows  that  this  visit  of  defendant  to  Anderson's  place  was 
in  the  ordinary  way  of  neighborhood  relationship,  and  there 
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is  not  the  slightest  indication  of  any  ulterior  or  sinister 
motive. 

Defendant  undertook  to  account  for  all  the  trees  found 
planted  in  his  orchard ;  but  it  must  be  admitted  the  evidence 
is  conflicting,  and  that  defendant  does  not  satisfactorily 
prove,  aside  from  his  own  testimony  and  that  of  his  wife, 
that  he  procured  as  many  trees  from  the  different  sources 
as  were  found  planted.  The  discrepancy,  however,  is  small, 
and  explained,  according  to  defendant's  theory,  by  the  de- 
livery of  a  few  more  trees  than  the  JBxact  number  ordered. 
On  the  other  hand,  however,  the  excess  of  trees  in  defend- 
ant's orchard  over  the  number  conclusively  proven  to  have 
been  delivered  to  him  does  not  amount  to  half  the  number 
of  trees  shown  to  have  been  taken  from  Anderson's  orchard, 
and,  as  already  indicated,  only  four  of  the  Anderson  trees 
are  in. any  way  traced  to  the  orchard  of  defendant. 

We  have  reviewed  the  evidence  with  .  care,  and  have 
pointed  out,  in  such  detail  as  can  only  be  justified  by  the 
peculiarities  of  this  remarkable  case,  that  the  evidence  does 
not  justify  the  conclusion  that  defendant  took  any  trees 
whatever  from  Anderson's  orchard.  The  conviction  is  there- 
fore set  aside,  and  the  case  remanded  for  a  new  trial. —  Re- 
versed. 


State  op  Iowa,  Appellee,  v.  J.  Pingel,  Appellant. 

Embezzlement:    evidence.    On  a  prosecution  of  an  agent  for  em- 

1  bezzlement  of  his  principal's  funds,  the  evidence  is  held  to  sup- 
port a  verdict  of  guilty. 

Ratification  of  crime.    One  whose  money  was  embezzled  by  his 

2  agent  may  take  security  for  the  amount  due  without  ratifying 
the  embezzlement. 

Appeal:    review  of  verdict.    A  verdict  of  conviction  approved  by 

3  the  trial  court  will  not  be  disturbed  on  appeal,  on  grounds  in- 
volving simply  the  credibility  of  witnesses. 

Appeal  from  Clinton  District  Court, —  Hon.  A.  J.  House, 

Judge. 
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Tuesday,  Octobbb  17,  1905. 

Defeisdant  was  indicted,  tried,  and  convicted  of  the 
crime  of  embezzlement,  and  from  the  judgment  imposed  oil 
the  verdict  appeals. —  Affirmed, 

L.  F.  Sutton,  A.  P.  Ba/rker,  C.  H.  George,  and  W.  J. 
McCoy,  for  appellant 

Charles  W.  Mullen,  Attorney  Greneral,  and  Lawrence 
De  Oraff,  Assistant  Attorney  General,  for  the  State. 

Deemeb,  J. —  The  sole  question  raised  on  this  appeal  is 
the  suflSciency  of  the  evidence  to  support  the  verdict.  The 
instructions  were  very  fair  to  the  defendant,  and  of  them  no 
complaint  is  made.  It  is  conceded  that  defendant  was  the 
agent  of  one  Brown  for  the  collection  of  rents.  He  was  to 
collect  the  rents  and  turn  them  over  to  Brown  as  fast  as  coL 
lected,  or  whenever  demanded.  This  he  did  not  do ;  but,  on 
the  contrary,  he  used  the  money  for  his  own  purposes.  De- 
fendant admits  that  he  so  used  the  money,  but  contends,  and 
introduced  testimony  tending  to  show,  that  this  was  by  ar- 
rangement with  Brown.  Such  an  arrangement  is  denied  by 
Brown,  and  the  jury  evidently  believed  Brown's  story. 

The  only  question  in  the  case  is  whether  or  not  defend- 
ant had  the  right,  or  honestly  believed  he  had  the  right,  to 
use  the  money  as  he  did.  In  view  of  the  testimony  of 
Brown,  which  is  unequivocally  to  the  effect  that  he  never  at 
any  time  consented  to  defendant's  using  the  money  for  any 
purpose  of  his  own,  denied  though  it  may  be  by  the  defend- 
ant an|d  his  wife,  we  think  the  jury  was  justified  in  returning 
the  verdict  it  did.  True,  Brown  loaned  the  defendant  money 
during  the  existence  of  the  agency,  but  there  is  nothing  to 
indicate  that  he  was  then  suspicious  of  the  defendant,  or 
that  he  knew  anything  of  defendant's  claimed    pectdations. 
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'Ho  one  claims  that  there  was  any  settlement  of  the  agency 
account  at  the  time  this  loan  was  made. 

After  Brown  discovered  that  defendant  had  used  his 
money,  he  endeavored  to  obtain  a  settlement  with  him  (de- 
fendant), and  accepted  a  sherifiPs  certificate  of  sale,  as  de- 
fendant says,  in  full  settlement  of  the  balance  due.  But  this 
is  denied  by  Brown,  who  says  that  he  took  it  in  the  hope  that 
he  might  obtain  something  thereon  to  apply  on  defendant's 
shortage,  that  he  was  not  able  to  do  so,  and  that  he  returned 
the  certificate  to  the  defendant  or  his  attorney.  That  Brown 
did  not  receive  anything  on  the  certificate,  and  that  he  re- 
turned the  same,  is  fully  established.  The  point  in  dispute, 
as  to  how  he  received  it^  was  for  the  jury,  and  with  its  find- 
ing we  are  content 

Brown  had  the  right  to  secure  the  amount  owing  him 
from  the  defendant,  without  ratifying  his  embezzlement  of 
the  money.  Of  course,  he  might  so  ratify  it  as  to  negative 
the  claim  of  embezzlement ;  but  this  the  jury  was  authorized 
to  say  was  not  done  in  this  case. 

The  conclusion  depends  wholly  upon  which  one  is  to  be 
believed.  Brown  or  the  defendant  and  his  wife.  If  the  latter, 
then  the  defendant  was  not  guilty.  If  the  former,  then  he 
was.  This  was  for  the  jury  primarily,  and,  as  the  trial  court 
approved  the  jury's  finding  after  hearing  all  the  testimony 
and  observing  the  conduct  and  demeanor  of  the  witnesses,  we 
are  not  justified  in  interfering. 

The  judgment  is  therefore  affirmed. 
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State  of  Iowa,  Appellee,  v.  George  Babtlett  et  al.,  Ap- 
pellants. 

Larceny:    possession   of  recently   stolen   propprty.    One  in   pos- 

1  session  of  recently  stolen  property  is  not  required  to  make  a 
"satisfactory"  explanation  of  his  possession,  or  to  show  that 
he  came  by  it  honestly,  but,  if  his  excuse  or  explanation  is  suf- 
ficient to  raise  a  reasonable  doubt  of  his  guilt  of  the  larceny, 
he  is  entitled  to  an  acquittal. 

Indictment:    variance.    There  is  not  a  fatal  variance  between  an 

2  indictment  charging  that  stolen  goods  belonged  to  the  "  Golden 
Eagle  Clothing  Store,"  in  which  name  the  business  was  con- 
ducted, and  proof  that  the  goods  belonged  to  a  partnership 
owning  such  store. 

Aiding  and  abetting:    instruction.    One  cannot  be  convicted  of 

3  larceny  on  the  theory  that  he  aided  and  abetted  the  commis- 
sion of  the  offense,  by  proof  simply  that  he  had  knowledge  of 
the  fact  that  the  crime  was  in  contemplation  of  the  parties  who 
actually  stole  the  property,  and  an  instruction  so  framed  as 
to  leave  that  impression  with  the  jury  is  erroneous. 

Circumstantial    evidence:    instruction.    Where    the    state     relics 

4  wholly  upon  circumstantial  evidence  it  is  the  better  practice  to 
instruct  upon  the  nature  and  effect  of  such  evidence,  but  omis- 
sion so  to  do,  in  the  absence  of  a  request,  is  not  ordinarily 
ground  for  reversal. 

Appeal  from  Monroe  District  Court — -  Hon.  M.  A.  Roberts, 

Judge. 

Tuesday,  Ootobek  17,  1905. 

Indictment  charging  defendant  with  larceny  from  a 
building  in  the  daytime.  Verdict  and  judgment  of  guilty, 
and  defendant  appeals. —  Reversed. 

John  F.  Clarkson,  for  appellant. 

CJias.  W.  Mullan,  Attorney  General,  and  L.  De  Graff, 
Assistant  Attorney  General,  for  the  State. 


Digitized  by  VjOOQIC 


Oct.  1905]  State  v.  Babtlett.  519 

Weavee,  J. —  I.     The  indictment  described  the  goods 
alleged  to  have  been  stolen  as  belonging  to  the  "  Golden 
Eagle  Clothing  Store."     The  testimony  on  the  trial  disclosed 
2.  Indictment:     ^^*  ^^®  goods  wcrc  owned  by  a  partnership 
vanance.  bearing  the  firm  name  of  "  Oppenheimer,  Bee- 

son  &  Morse  Company/-  and  appellant  contends  that  the 
variance  is  fatal  to  the  State's  case.  It  is  shown,  however, 
without  dispute,  that  "  Golden  Eagle  Clothing  Store  "  was 
the  name  in  which  the  business  was  ordinarily  advertised, 
the  name  in  which  the  firm  received  and  indorsed  checks,  and 
by  which  it  was  generally  known.  We  think  there  is  no  vari- 
ance to  the  prejudice  of  the  substantial  rights  of  the  appel- 
lant, and  the  exception  cannot  be  sustained. 

11.     The  appellant  was  jointly  indicted  with  three  other 
defendants,  and  the  testimony  tended  to  show  that  the  offense, 
if  any,  was  committed  by  two  or  more  persons,  acting  in  con- 
cert.    Upon  this  feature  of  the  case  the  court 
'  abbttxicg:        charged  the  jury  as  follows:    "  (7)  If  you  find 
that  said  larceny  was  committed  by  some  one  of 
the  defendants,  then  you  must  determine  whether  or  not  any 
of  the  other  defendants  was  aiding  and  abetting  the  com- 
mission of  said  larceny;  that  iSj  had  knowledge  of  the  fact 
that  said  crime  vxis  in  contemplation  by  the  party  or  parties 
who  actually  stole  said  property,  or  that  the  same  was  being 
committed,  and  aided  or  assisted  in  the  commission  of  said 
crime.'' 

The  objection  made  to  this  paragraph  we  are  disposed 
to  think  is  well  taken.  While  we  are  very  confident  that  the 
trial  court  did  not  mean  to  be  understood  ns  saying  that  mere 
knowledge  by  one  of  the  defendants  that  the  crime  was  in  con- 
templation by  the  party  or  parties  who  actually  stole  the 
property  would  constitute  an  aiding  or  abetting  of  the  crime 
within  ihe  meaning  of  the  law,  we  feel  equally  certain  that 
the  use  of  the  words  we  have  italicized,  in  the  manner  and 
connection  in  which  they  are  there  employed,  w^s  well  calcu- 
lated to  leave  that  wrong  impression  upon  the  mind  of  the 
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average  juror.  We  are,  perhaps,  entirely  safe  in  assuming 
that  the  court  meant  to  be  understood  as  saying  that  if  either 
of  the  defendants  had  knowledge  of  the  fact  that  the  crime 
was  in  contemplation  or  that  such  crime  was  being  committed, 
and,  having  such  knowled^,  aided  or  assisted  in  its  perpetra- 
tion, then  such  defendant  was  an  aider  and  abetter  within 
the  contemplation  of  the  law ;  but  this,  we  think,  it  did  not 
clearly  say.  That  something  more  than  knowledge  that  a  . 
crime  is  contemplated,  and  more  even  than  mere  personal 
presence  at  the  time  and  place  where  a  crime  is  committed, 
must  be  shown  in  order  to  charge  one  with  complicity  in  the 
oflFense,  is  so  well  established  that  time  need  not  be  taken  in 
further  discussion  of  the  proposition.  State  v.  Foot,  33 
Iowa,  553. 

III.  There  was  evidence  tending  to  show  that  within  a 
short  time  after  the  alleged  larceny  from  the  Golden  Eagle 
Clothing  Store  some  of  the  stolen  goods  were  found  in  the 
1.  Larceny:  posscssiou  of  the  defendants  or  some  of  them. 
of?cwmry  The  court  charged  the  jury  that,  if  these  facts 
property.  had  bccu  established,  they  would  warrant  a  con- 
viction of  the  defendants  of  the  crime  charged,  "  unless  the 
facts  and  circumstances  disclosed  by  the  evidence  raise  in 
your  minds  a  reasonable  doubt  as  to  whether  they  did  not 
oome  honestly  into  such  possessioii."  Stating  the  proposition 
in  other  words,  the  jury  were  again  told  that  if  the  goods 
were  stolen  from  the  store,  and  soon  thereafter  were  found 
in  defendant's  possession,  "  such  possession,  if  not  satisfac- 
torily explained,  would  justify  the  conclusion  that  the  party 
or  parties  in  possession  committed  the  larceny." 

Concerning  the  language  here  quoted,  and  to  which  ex- 
ception is  taken,  we  may  say  that  the  court  adopted  a  form 
of  expression,  which,  though  inaccurate,  has  been  so  often 
made  use  of  by  both  trial  and  appellate  courts  that  we  should 
be  disinclined  to  reverse  on  that  ground  alone ;  but,  in  view 
of  the  fact  that  upon  the  whole  record  a  new  trial  must  be 
ordered,  we  take  the  opportunity  to  again  call  attention  to 
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what  we  conceive  to  be  the  true  rule  in  such  cases,  with  a 
suggestion  that  it  be  observed  upon  a  retrial  of  the  case.  It 
is  not  correct  to  say  that  one  who  is  accused  of  larceny  may 
be  convicted  upon  proof  of  finding  the  recently  stolen  goods 
in  his  hands,  unless  he  "  satisfactorily  explains "  the  in- 
criminating circumstance,  or  unless  the  evidence  be  such  as 
to  raise  a  reasonable  doubt  whether  he  did  or  did  not  come 
"  honestly  into  such  possession."  His  explanation  may  not 
be  "  satisfactory,"  yet,  if  it  be  such  as  to  fairly  raise  in  the 
minds  of  the  jury  a  reasonable  doubt  whether  he  had  any 
guilty  connection  with  the  larceny,  then  he  is  entitled  to  the 
benefit  of  that  doubt,  and  the  possession  of  the  stolen  prop- 
erty ^will  not  in  itself  justify  his  conviction.  So,  also,  he 
may  have  received  the  property  from  the  thief,  knowing  it 
to  have  been  stolen,  but  without  having  in  any  manner  par- 
ticipated in  or  aided  or  abetted  the  larceny.  In  6uch  case* 
his  possession  would  not  have  been  "  honestly  acquired,"  but 
such  possession  would  not  justify  his  conviction  of  the  lar- 
ceny. See,  directly  in  point.  State  v.  Hopkins,  65  Iowa,  240 ; 
State  V.  Mcmley,  74  Iowa,  562;  State  v.  Kirkpatrick,  72 
Iowa,  500;  State  v.  Brundige,  118  Iowa,  97;  State  v.  Brady, 
121  Iowa,  568,  569;  McClain's  Crim.  Law,  section  617. 

IV.     The  testimony  relied  upon  by  the  State  to  sustain 

a  conviction  as  to  some  of  the  defendants,  at  least,  is  wholly 

circumstantial.     The  trial  court  did  not  define  circumstantial 

evidence  to  the  jury  or  give  to  them  the  usual 

4.    CiRCUMSTAN-        ,  •  1  •  1  .  .  « 

tialbvidknce:  mstructiou  that,  m  order  to  lustify  a  convic- 

instruction.  ^  '      ^  ... 

tion  upon  such  evidence,  the  array  of  incrimi- 
nating circumstances  must  be  inconsistent  with  any  reason- 
able theory  of  defendant's  innocence  of  the  crime  charged. 
This  failure  is  assigned  as  error.  It  is  without  doubt  the 
proper  and  the  better  practice  for  the  trial  court  to  instruct 
the  jury  upon  this  subject  in  all  cases  depending  upon  cir- 
cumstantial evidence,  even  though  not  specially  requested 
to  do  so  by  the  accused ;  but,  in  the  absence  of  such  request, 
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we  are  of  the  opinion  that  its  omission  is  not  ordinarily  a 
ground  for  reversal. 

For  the  reasons  hereinbefore  stated,  the  judgment  ap- 
pealed from  is  reversed,  and  the  cause  remanded  to  the  dis- 
trict  court  for  a  new  trial. —  Reversed. 


State  of  Iowa,  Appellee,  v.  Mike  Cummings,  Appellants 

Assault  and  battery:    indictment.     An  indictment  for  assault  with 

1  intent  to  do  great  bodily  injury  drawn  substantially  in  the  lan- 
guage of  the  statute  is  sufficient. 

Assault:    instruction.     An  instruction  that  a  "  threat "  or  menace 

2  to  do  unlawful  violence  to  the  person  of  another  is  not  ab- 
stractly correct,  but  where  defendant  admitted  the  assault  and 
claimed  to  have  acted  in  self  defense  it  was  not  prejudicial. 

Self  defense:    instruction.    On  the  plea  of  self  defense,  an  instruc- 

3  tion  that  one  charged  with  assault  with  intent  to  do  great 
bodily  injury  had  the  right  to  act  upon  appearances  and  his 
own  reasonable  belief,  no  matter  what  the  real  intent  of  his 
assailant  might  have  been,  was  correct. 

Assault  and  battery:    instruction.    An  instruction  defining  assault 

4  arid  battery,  which  failed  to  state  that  the  slightest  touching  of 
the  person  of  another  wilfully  and  in  anger  is  a  battery,  is  held 
to  have  been  without  prejudice. 

Assault  with  intent  to  do  gteat  bodily  injury:    evidence.    Evidence 

5  that  defendant  used  a  chair  in  making  an  assault,  knocking 
the  prosecutor  down  and  holding  the  chair  over  him  until  it 
was  taken  from  the  defendant,  was  sufficient  to  support  a  con- 
viction for  assault  with  intent  to  do  great  bodily  injury. 

Appeal  from  Cherokee  District  Court. —  Hon.  George  W. 
Wakefield,  Judge. 

Tuesday,  October  17,  1905. 

From  a  judgment  of  guilty  of  assault  with  intent  to 
inflict  a  great  bodily  injury,  defendant  appeals. —  Affirmed. 

^yin^am  Mvlraney,  for  appellant. 
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Charles  W.  Mitllan,  Attorney  General,  and  Lawrence 
De  Graff,  Assistant  Attorney  General,  for  the  State. 

Deemeb,  J. — -I.  The  indictment  is  challenged.  So 
far  as  material  it  read  as  follows :  "  Said  Mike  Cummings 
did  unlawfully,  willfully,  maliciously,  and  with  specific  in- 
tent then  and  there  to  inflict  great  bodily  injury,  make  an 
assault  upon  one  Lewis  Carr,  and  did  then  and  there,  with 
specific  intent  to  inflict  a  great  bodily  injury,  strike,  beat, 
bruise,  and  otherwise  maltreat  the  said  Lewis  Carr.'^  That 
this  was  suflScient,  see  State  v.  Carpenter,  23  Iowa,  506.  The 
indictment  is  in  the  language  of  the  statute,  which  so  far 
individuates  the  offense  that  nothing  more  need  be  stated. 

IL  In  the  third  paragraph  of  the  charge  the  court  in- 
structed :  "  A  simple  assault  is  a  threat  or  menace  to  do 
unlawful  violence  to  the  person'of  another,  coupled  with  the 
means,  ability,  and  intent  to  immediately  inflict  the  threat- 
ened violence,  as  an  act  or  gesture  toward  another,  with  in- 
tent and  ability  to  apply  unlawful  force."  This  instruction, 
was  given  to  define  the  offense,  and  not  with  reference  to 
defendant's  right  of  self-defense.  It  is  challenged  because 
it  does  not  correctly  state  the  law  as  to  self-defense,  and  not 
because  it  does  not  correctly  define  an  assault.  As  an  ab- 
stract proposition  it  is  not  exactly  correct,  for  a  mere  threat 
does  not  constitute  an  assault.  But  as  defendant  admitted 
the  assault,  and  claimed  that  he  acted  in  self-defense,  there 
ivas  no  prejudice  to  him. 

In  the  instructions  with  reference  to  self-defense  the 
trial  court  fairly  and  properly  instructed  that  defendant  had 
the  right  to  act  upon  appearances  and  his  own  reasonable 
belief,  no  matter  what  the  real  intent  of  his  assailant.  The 
instruction  was  really  more  favorable  to  the  defendant  than 
he  was  entitled  to,  when  considered  with  reference  to  his 
claim  of  self-defense. 

III.  The  instruction  as  to  assault  and  battery  read  in 
this  wise:    "An  assault  and  battery  is  an  unlawful  assault, 
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which  results  in  some  injury  to  the  person  of  the  party  as- 
saulted." This  is  also  complained  of,  because  it  is  said  that 
the  slightest  touching  of  the  person  of  another,  willfully  and 
in  anger,  is  a  battery.  Let  this  be  conceded,  and  yet  it  is 
diflScult  to  see  how  defendant  was  prejudiced  by  the  instruc- 
tion complained  of.  In  law  the  unlawful  touching  of  another 
is  an  injury  to  his  person. 

IV.  The  instructions  with  reference  to  self-defense  are 
attacked,  and  error  is  assigned  upon  the  court's  failure  to  give 
the  ones  asked  by  defendant  on  this  subject  We  shall  not 
set  them  out.  Suffice  it  to  say  that  the  ones  given  clearly 
and  plainly  presented  the  law,  and  there  was  no  occasion  for 
saying  anything  more. 

V.  Lastly,  it  is  said  that  the  verdict  of  guilty  is  not 
sufficiently  supported  by  the^  evidence.  We  have  carefully 
read  the  record  in  the  light  of  this  claim,  and  are  not  disposed 
to  interfere  with  the  verdict.  True,  the  defendant  did  not, 
perhaps,  inflict  a  great  bodily  injury  upon  Carr;  but  it  was 
for  the  jury  to  say  what  his  intent  was,  from  a  consideration 
of  all  the  surrounding  circumstances.  Defendant  used  a 
chair  in  making  the  assault,  and  so  far  punished  Carr  that 
he  (Carr)  was  knocked  down.  Defendant  kept  the  chair 
lifted  above  Carr  until  some  one  interfered  and  took  the 
chair  from  him.  He  had  the  means  whereby  to  inflict  a 
great  bodily  injury,  and  was  evidently  intending  to  do  so. 
At  least  the  jury  was  authorized  to  so  find.  State  v.  Oillett, 
56  Iowa,  459. 

There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  affirmed. 
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Maggie  Heddleston  et  al.,  Appellants,  v,  Joun  Stoneb  f}§  f|J 

ET  AL.,  Appellees.  ~~ 

Presumption  of  tenancy.    Mere  possession  of  the  land  of  another 

1  raises  a  presumption  of  tenancy  unless  there  is  evidence  to  the 
contrary. 

Sale  of  land:    parol  contract:     when  may  be  shown.     Although  a 

2  parol  contract  for  the  sale  of  land  when  followed  by  possession 
may  be  proven,  the  evidence  in  the  instant  case  is  held  insuf- 
ficient to  establish  the  claimed  contract. 

Trusts:    proof  of  same.    An  express  trust  in  land,  existing  in  parol, 

3  cannot  be  established  where  fraud  of  the  grantee  is  not  shown; 
nor  will  the  breach  of  a  trust  to  hold  title  for  another  amount 
to  a  fraud  for  which  equity  will  declare  a  constructive  trust. 

Parol  land  contract:    possession:    surrender  of  rights:    evisbnce. 

4  The  evidence  in  an  action  to  establish  an  interest  in  real  estate 
based  upoi^  a  parol  contract  followed  by  possession,  is  reviewed 
and  held  to  preclude  plaintiff  from  asserting  any  interest 
therein. 

Appeal  from  Iowa  District  Court, —  Hon.  O.  A.  Byington, 

Judge. 

Tuesday,  October  17,  1905. 

Action  in  equity  for  an  accounting,  etc  The  opinion 
states  the  case.  The  trial  resulted  in  a  decree  for  defend- 
ants, and  plaintiffs  appeal. —  Afflrmed. 

Butcher  &  Davis  and  Milton  Remley,  for  appellants. 

A,  E.  Swisher  and  M.  J,  Wade,  for  appellees. 

Bishop,  J. —  The  plaintiffs  are  Maggie  Heddleston  and 
her  children  by  her  first  husband,  Cyrus  Stoner.  The  prin- 
cipal defendant,  John  Stoner,  was  the  father  of  said  Cyrus. 
The  marriage  of  Cyrus  and  Maggie  took  place  in  1877,  and 
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at  the  time  the  former  was  21  and  the  latter  19  years  of  age. 
Soon  after  the  marriage  they  went  to  live  on  the  farm  in- 
volved in  this  controversy,  theretofore  owned  and  the  title  to 
which  was  in  said  John  Stoner,  and  so  continued  in  posses- 
sion down  to  January,  1896,  when  Cyrus  died.  It  is  con- 
ceded that  no  writing  was  entered  into,  but  it  is  the  allega- 
tion of  plaintiffs  that  possession  was  so  taken  imder  and  by 
virtue  of  a  contract  of  sale  between  Cyrus  and  his  father. 
Before  his  death,  and  in  January,  1896,  Cyrus,  his  wife 
Maggie  joining,  executed  and  delivered  to  his  father,  said 
John  Stoner,  a  quitclaim  deed  of  the  farm.  It  is  the  sub- 
stance of  the  allegation  that  this  deed  was  procured  by  fraud 
and  without  consideration;  that  defendant  John  Stoner  by 
further  fraud  has  obtained  possession  of  the  farm,  and  has 
since  so^d  the  same  to  his  codefendants.  Wherefore  the  ac- 
counting is  asked. 

One  who  goes  into  possession  simply  of  the  real  estate 
of  another  is  presumed  to  be  a  tenant,  in  the  absence  of  any 
proof  to  rebut  such  presumption.  The  proof  sought  to  be 
1.  Presump-  adduced  to  establish  the  contract  of  sale  here  al- 
TENANCY.  leged  is  payments  made  to  apply  on  the  purchase 
price ;  and  admissions  claimed  to  have  been  made  by  defend- . 
ant  to  the  effect  that  a  sale  had  been  made  by  him  to  his  son. 
As  in  the  nature  of  these  latter,  counsel  for  appellant  also 
rely  upon  the  circumstance  of  the  taking  of  the  quitclaim 
<leed. 

Upon  authority  of  Chamherlin  v.  Robertson,  31  Iowa, 
408,  and  other  like  cases,  coimsel  insist  th)at  a  parol  cofitract 
for  the  purchase  of  lands  m^  be  proven  where  payment  is 
a.  Sale  of  land:   made,  or  posscssion  is  taken  thereunder.     There 

private   con-  •n  r       r  j 

tract;    when       Will  DC  lOUnd  UO  OUC  tO  dlSputC  the  prOpOSltlOH 

shown.  of  law  thus  advanced.     But  as  to  the  matter  of 

payments,  the  court  below,  with  the  witnesses  personally 
present  before  it,  found  that  the  evidence  did  not  bear  out  the 
•contention  as  made.  And  in  the  conclusion  reached  we  are 
<li«posed  to  agree.     We  need  not  enter  upon  any  detailed 
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discussion  of  such  evidence.  What  has  just  been  said  is  also 
true  in  respect  of  the  verbal  admissions  relied  upon  as  having 
been  made  by  defendant  Now,  without  explanation,  the 
taking  of  the  quitclaim  deed  might  well  be  looked  upon  as 
a  circumstance  indicating  that  John  Stoner  at  least  consid- 
ered that  his  son  had,  or  might  have,  some  interest  in  the 
property  other  than  such  as  is  usually  possessed  by  a  mere 
tenant.  But  the  court  was  warranted  in  finding  that  during 
the  years  of  his  occupancy  Cyrus  never  asserted  title  to  the 
property  as  against  his  father;  that  the  relations  between 
them  never  assumed  a  form  higher  than  that  of  landlord  and 
tenant  True,  Cyrufi  made  some  improvements  on  the  place; 
but,  on  the  other  hand,  it  would  seem  that  the  rental  chained 
him  was  nominal.  And,  quite  readily,  it  may  be  inferred 
that  it  was  within  the  contemplation  of  each  that  at  some 
time  the  father  would  present  the  son  with  the  ownership  of 
the  property.  Coming  down  to  the  n^aking  of  the  deed,  it 
appears  that  Cyrus  had  become  financially  embarrassed,  and 
his  creditors  were  clamoring  for  the  satisfaction  of  their  de- 
mands. In  this  situation  the  quitclaim  deed  was  executed 
and  delivered.  Therefrom  it  is  not  imfair  to  conclude  that 
the  parties  were  apprehensive  that  an  attempt  might  be  made 
to  charge  the  land  with  the  payment  of  Cyrus's  debts,  and 
that  both  were  agreed  that  such  should  not  be  done. 

Be  this  as  it  may,  however,  no  fraud  or  misrepresenta- 
tion is  shown  on  the  part  of  the  father,  and  especially  in  the 
absence  of  such  an  express  trust  in  real  estate  existing  in 
*'  nvst^  parol    cannot    be    established.     Code,    section 

JXf  ""^  2918 ;  Richardson  v.  Haney,  76  Iowa,  101 ; 
Newis  V.  Topfer,  121  Iowa,  433.  And  the  breach  of  an 
express  trust  to  hold  title  for  another  will  not  of  itself  con- 
stitute fraud  on  which  a  court  of  equity  will  build  up  a 
constructive  trust     Andrew  v.  Andrew,  114  Iowa,  524. 

But,  aside  from  all  this,  we  think  Mrs.  Heddleston  is 
in  no  position  to  insist  upon  her  present  matter  of  contention. 
After  the  death  of  her  husband  she  continued  to  live  on  the 
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farm.  In  April,  1897,  she  entered  into  a  lease  in  writing 
*•  ^?^CT  ""^  with  John  Stoner,  whereby  the  latter  leased  to 
SSJJlndS?*  lier  the  premises  for  one  year ;  the  provision  as 
eviSfniS.'  to  rent  being  as  follows :  "  Second  party  to 
have  all  the  lands  wiU  produce  in  the  year  1897  to  maintain 
herself  and  family,  except  so  much  as  will  pay  for  the  promis- 
sory note  held  by  the  first  party  as  a  lien  on  said  crop  of 
1897."  In  January,  1898  —  the  said  Maggie,  having  in  the 
meantime  married  David  Heddleston  —  the  said  John  Stoner 
served  notice  in  writing  upon  them  of  his  demand  for  pos- 
session on  March  1st,  according  to  the  terms  of  the  lease. 

It  appears  that  on  February  7th,  following,  an  arrange- 
ment was  entered  into  under  which  John  Stoner  executed 
and  delivered  an  instrument  conveying  to  Maggie  Heddles- 
ton a  life  estate  in  certain  other  real  estate,  and  with  remain- 
der over  to  her  children.  As  part  of  the  arrangement,  Stoner 
executed  and  delivered  a  further  writing  in  which  the  real 
estate  conveyed  is  valued  at  $1,162,  and  it  is  then  recited 
that  he  (Stoner)  agrees  to  pay  to  said  Maggie  the  sum  of 
$338 ;  of  such  amount  $38  to  be  paid  at  once,  and  $300  "  at 
such  time  as  she  may  desire  to  invest  the  same  in  other  real 
estate."  While  the  subject  of  some  controversy,  we  think  it 
fairly  appears  also  that  Maggie  and  her  Husband  executed 
an  agreement  on  their  part,  in  substance  that  their  tenancy 
and  right  of  possession  of  the  farm  in  question  should  termi- 
nate absolutely  on  March  1,  1898,  when  they  would  vacate 
without  further  notice.  They  did  vacate  on  that  date,  and 
went  to  live  on  the  lands  so  conveyed  to  Maggie  by  defendant* 
On  April  16,  1902,  there  was  indorsed  on  the  writing,  exe- 
cuted by  Stoner  as  above  stated  on  February  7,  1898,  an 
acknowledgment  of  the  full  sum  of  money  in  said  writing 
^  agreed  to  be  paid,  and  reciting  that  the  said  payment  was 
"  in  full  of  any  and  all  sums  of  money  and  real  estate  coming 
to  me  from  said  John  Stoner  or  his  estate,"  signed  by 
"  Maggie  Heddleston."  It  is  charged  that  fraud  also  entered 
into  these  transactions ;  at  least,  that  they  were  fraudulently 
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brought  about  by  John  Stoner  to  enable  him  the  better  to 
maintain  his  claim  to  title  to  the  farm.  But  the  allegation 
lacks  for  proof. 

The  court  below  dismissed  the  petition,  and  gave  decree 
quieting  title  in  the  defendants.  The  decree  hae  our  ap- 
proval, and  it  is  affirmed. 


State  op  Iowa  v.  Maby  E.  Loftus,  Appellant 

Adultery:    oppoRTUNrrv:    election.      Where    the    evidence,    in    a 

1  prosecution  for  adultery,  shows  only  opportunities  for  inter- 
course at  different  times,  the  state  should  be  required  to  elect 
on  which  occasion  it  will  rely. 

Evidence:    letters.    Letters  written  by  the  alleged  paramour  of 

2  defendant*  in  a  prosecution  for  adultery,  which  arc  not  con- 
nected with  the  accused,  are  inadmissible  as  evi(ience. 

Complaint:    by  whom  made:    evtoencb.    A  prosecution  for  adultery 

3  can  only  be  instituted  on  a  complaint  of  the  injured  spouse. 
Evidence  held  sufficient  to  support  ^  finding  that  the  prosecu- 
tion was  instituted  by  the  husband. 

What  constitutes  complaint.    Appearance  of  a  spouse  before  the 

4  grand  jury  simply  as  a  witness  is  not  proof  of  a  purpose  to 
make  complaint  of  adultery. 

Complaint  by  divorced  spouse.    One  divorced  spouse  cannot  insti- 

5  tutc  a  prosecution  against  the  other  for  adultery  committed 
during  the  marriage  relation  under  Code,  section  4932. 

Appeal  from  Keokuk  District  Court. —  Hon.  B.  W.  Pbes- 

TON,  Judge. 

Tuesday,  October  17,  1905. 

The  defendant  was  convicted  of  the  crime  of  adultery, 
and  appeals. —  Reversed. 

Brovm  &  Willcockson,  for  appellant 

C.  W.  Midlan,  Attorney  General,  for  the  State. 
Vol.  128  Ia.— 34 
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Ladd,   J. —  I.     The  accused   was  the  wife  of  James 

Loftus,  with  whom  she  had  lived  as  such  for  twenty-eight 

years,  and  from  whom  she  had  been  divorced  prior  to  the 

commencement  of  this  action,  owing  to  cruel  and 

1.  Adultery:  ,  ,  .  tx  -^    j 

opportunity:     inhuman  treatment  on  his  part.     He  testined 

election.  i  .         -i  .  /•    t    i  i  •  •  i» 

that  m  the  evening  of  July  26,  1904,  his  wife 
said  she  would  sleep  downstairs,  and  he  came  down  at  about 
11  o'clock  p.  m.,  and  discovered  she  had  gone ;  that  Merrifield 
lived  across  the  street,  and  that  he  walked  over  and  saw  "  her 
coming  from  towards  the  bam,  and  Merrifield  was  standing 
in  the  bam  door '' ;  that  she  was  without  hat  or  shoes,  and  he 
asked  her  if  she  was  sick,  to  which  she  made  no  reply,  but 
returned  to  the  house  and  then  left  again,  and  he  did  not  see 
her  until  the  second  morning  thereafter ;  that  on  July  29th, 
following,  he  saw  her  go  into  Merrifield's  bam  shortly  after 
9  o'clock  in  the  evening,  and  Merrifield  follow  a  few  minutes 
later,  and,  though  he  was  gone  for  a  witness  no  more  than  10 
minutes,  the  bam  was  empty  upon  his  return.  These  were 
the  only  opportunities .  for  sexual  intercourse  within  the 
county  which  the  evidence  tended  to  show,  and  unless  the 
crime  was  committed  on  one  of  these  occasions  the  accused 
should  have  been  acquitted.  When  the  State  rested,  defend- 
ant moved  that  the  State  be  required  to  elect  upon  which 
transaction  it  would  rely.  The  motion  was  overruled.  It 
should  have  been  sustained.  State  v.  King,  117,  Iowa,  492 ; 
State  V.  Norris,  122  Iowa,  154,  and  cases  cited.  The  ruling 
of  the  court  finds  no  support  in  Side  v.  Higgins,  121  Iowa, 
19,  for  there  the  adulterous  relationship  was  continuous;  the 
parties  occupying  the  same  room  for  several  months.  Here 
the  offenses,  if  committed  at  all,  were  distinct  and  separate, 
and,  as  recognized  in  that  case  and  held  by  the  authorities 
generally,  an  election  should  have  been  exacted. 

IT.  The  State  introduced  in  evidence,  over  defendant's 
objections,  five  billets  and  the  contents  of  another,  which  had 
been  lost.  These  were  imsigned,  and  contained  nothing  to  in- 
dicate the  ])erson  for  whom  intended.     The  evidence  tended 
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to  show  that  they  were  in  the  handwriting  of  Merrifield,  and 
«.  EviDBMci:        that  one  of  them   was  found  under  the  .bed 
letters.  -^^  which  defendant  and  her  husband  were  ac- 

customed to  sleep,  about  two  weeks  prior  to  the  divorce,  and 
the  others  in  an  imsealed  envelope  under  the  bed  in  the  spare 
room,  where  no  one  slept  How  they  reached  the  house  does 
not  appear,  and,  if  ever  in  the  possession  of  or  seen  by  the  de- 
fendant, the  record  fails  to  disclose  the  fact  Two  witnesses 
say  that  they  saw  notes  exchanged  by  defendant  and  Merri- 
field on  the  street,  and  the  husband  testified  that,  in  speaking 
of  the  divorce  proceedings,  he  said  to  her,  "  I  have  got  soriie 
notes  which  will  be  pretty  hard  for  you  to  account  for,"  to 
which  she  replied :  "  They  don't  amount  to  much.  There  is 
no  name  signed."  To  what  notes  either  referred  is  not  dis- 
closed. The  record  fails  to  connect  those  introduced  in  evi- 
dence with  the  accused,  and  it  was  error  to  admit  fliem. 

III.  Whether  the  prosecution  was  begun  on  the  hus- 
band's complaint  is  extremely  doubtful.  He  appeared  before 
the  grand  jury  in  response  to  a  subpoena,  and  with  reference 
8.  Comflaint:  thereto  testified :  "  That  was  the  only  reason 
n»dc?*^"  that  I  came.  Mrs.  Merrifield  and  the  county 
evi  encc.  attomcy  wanted  me  to  come,  and  I  came  be- 
cause I  was  subpoenaed.  I  do  not  think  I  told  the  county 
attorney  that  I.  wanted  an  indictment  found  against  defend- 
ant Mrs.  Merrifield  wanted  it  done."  On  redirect  exam- 
ination he  testified  that  he  would  have  come  without  a  sub- 
poena, if  the  county  attorney  had  sent  for  him ;  that  he  had 
told  him  at  Delta  that  he  "wanted  them  both  punished." 
The  only  evidence  on  direct  examination  was,  his  statement 
that  he  "  appeared  before  the  grand  jury  and  demanded  that 
an  indictment  be  found  against  the  defendant"  This  state- 
ment is  in  the  nature  of  a  conclusion,  and,  if  based  on  the 
particulars  given,  is  without  support.  Indeed,  the  fair  infer- 
ence to  be  drawn  from  his  assertion  that  "  Mrs.  Merrifield 
wanted  it  done  "  is  that  it  was  not  on  his  motion.  The  state- 
ment to  the  county  attorney  was  not  in  tibe  nature  of  a 
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complaint,  which  in  any  event  must  be  made  to  a  committing 
magistrate  or  before  the  grand  jury.  State  v.  Briggs,  68 
Iowa,  416.  But  the  jury  might  have  found  that  the  demand 
that  defendant  be  indicted  was  made,  and,  if  so,  that  die 
prosecution  was  begun  on  Loftus's  complaint.  The  issue, 
however,  was  for  the  jury.  State  v.  Donovan,  61  Iowa,  278 ; 
State  V.  Stovi,  71  Iowa,  343. 

Unless  he  intended,  in  what  he  did  and  said,  to  prefer  a 

charge  against  defendant,  the  prosecution  was  not  begun  on 

his  complaint,  and  the  jury  should  have  been  so  informed. 

Instead,  the  court  instructed  that  "  the  appear- 

«.  What   com-  11.1  1    •  .^  1        xi 

sTiTUTBs         ance  before  the  grand  lury  as  a  witness  by  the 

COMPLAINT.  •»        V 

husband  against  the  wife,  and  his  testifying 
against  his  wife  and  assisting  in  obtaining  testimony,  is  a 
commencement  of  the  prosecution  as  contemplated  by  law.*' 
There  is  nothing  in  the  record  to  indicate  that  he  aided  in 
obtaining  testimony,  and  testifying  before  the  grand  jury  in 
response  to  a  subpoena,  without  more,  furnishes  no  proof  of 
purpose  to  make  complaint 

IV.  No  prosecution  for  adultery  "  can  be  commenced 
except  on  complaint  of  the  husband  or  wife.^'  Section  4932, 
Code.     Though  Loftus  was  husband  of  defendant  when  the 

offense  is  said  to  have  been  committed,  he  had 
'  BT  DivoKCD      ceased  to  be  such  when  the  prosecution  was 

b^un ;  and  appellant  insists  that  his  status  was 
not  such  as  to  entitle  him  to  make  complaint.  We  have 
repeatedly  said  that  the  offense  is  against  the  unoffending 
spouse,  as  well  as  the  State,  in  explaining  the  reason  for  this 
provision  in  the  statute ;  and  we  are  of  the  opinion  that  the 
unoffending  spouse  must  be  such  when  the  prosecution  is 
commenced.  In  State  v.  Smith,  108  Iowa,  440,  the  defend- 
ant committed  the  adultery  with  Mrs.  Worthley,  who  was 
thereafter  divorced  -from  her  husband.  Subsequently  they 
were  remarried  and  then  Worthley  caused  Smith  to  be  in- 
dicted, and  the  court  held  that  the  hiatus  between  the  entry 
of  the  decree  of  divorce  and  remarriage  would  not  defeat  the 
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husband's  right  to  prosecute;  he  being  such  both  when  the 
offense  was  committed  and  when  the  prosecution  was  begun. 
The  instant  case  is  distinguishable  from  that  decision,  in  that 
Loftufl,  at  the  time  he  is  said  to  have  made  complaint,  was 
not  the  defendant's  husband.  Not  being  such,  the  prosecu- 
tion could  not  be  commenced.  The  opinion  in  State  v.  Smith 
contains  some  expressions  not  in  harmony  with  these  views, 
and,  as  the  writer  thinks,  not  essential  to  the  conclusion  there 
reached,  Biit,  regardless  of  this,  the  court  as  now  consti- 
tuted, without  being  committed  to  the  construction  of  the 
statute  as  there  announced,  is  united  in  adjudging  that  this 
prosecution  was  begun  without  authority. —  Reversed. 


J.  E.  Basnoboves  and  A.  S.  Hughes,  Appellants,  v.  J.  S. 

Pbttigbew. 

Contract  against  public  policy.    A  contract  tb  procure  the  evidence 

1  and   prosecute   a   suit   for   divorce   is   void   as   against   public 
policy. 

Champerty.    An  agreement  to  prosecute  a  suit  for  divorce  and  pay 

2  witness  fees,  for  a  stated  sum,  is  champertous. 

Quantum  memit.    Where  there  can  be  no  recovery  on  a  contract 

3  for  services  because  void  as  against  public  policy,  there  can 
be  no  recovery  on  a  quantum  meruit  for  such  service. 

Appeal  from  Union  District  Court. —  Hon.  H.  M.  Towweb, 

Judge. 

TuESDAT,  October  17,  1905. 

Suit  at  law  to  recover  for  services  rendered  in  divorce 
proceedings  between  the  defendant  and  his  wife.  The  plain- 
tiff Banigrover  is  an  attorney  and  the  plaintiff  Hughes  is  a 
detective.  They  learned  that  Mrs.  Pettigrew  was  about  to 
commence  an  action  for  a  divorce  from  the  defendant,  and 
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80  informed  him,  and  before  notice  of  &uit  was  served  entered 
into  a  written  agreement  with  him,  which  is  as  follows: 

The  first  party  has  employed  second  party  to  prepare 
evidence  in,  and  try  in  the  district  court  of  Union  county, 
Iowa,  for  first  party,  the  suit  entitled  Jessie  Pettigrew  v. 
J.  S.  Pettigrew,  in  which  said  first  party  is  defendant;  and 
said  second  party  undertakes  to  furnish  proof,  in  the  trial 
of  said  cause,  of  the  plaintiffs  infidelity  to  first  party,  and 
to  secure  him  a  divorce  from  his  wife  on  his  cross-petition 
to  be  filed  in  said  suit ;  and  as  compensation  for  said  services, 
first  party  agrees  to  pay  second  party  as  follows:  Twenty- 
five  dollars  cash,  the  receipt  of  which  is  hereby  acknowledged, 
and  then,  when  second  party  is  successful  in  securing  him  a 
divorce  from  his  wife  on  his  cross-petition,  or  in  case  first 
party  shrll  compromise  said  suit,  or  do  any  other  act  or 
thing  to  prevent  second  party  from  accomplishing  said  end, 
the  further  sum  of  $1,000.  Said  sums  to  be  in  full  compen- 
sation for  their  services;  and  in  case  of  the  failure  of  said 
Bamgrover  and  Hughes  to  obtain  said  divorce,  except  by 
reason  of  some  act  or  thing  done  hereafter  by  the  said  Petti- 
grew, then  the  said  second  party  will  be  entitled  to  receive 
only  the  sum  of  $25  in  hand  paid ;  and  it  is  further  agreed 
that,  in  case  the  $1,000  is  paid  by  first  party  to  second  party, 
then  said  second  party  will  pay  defendant's  witness  fees  in 
said  case,  or  depositions  taken  by  him. 

The  petition  set  out  this  contract  and  asked  a  recovery 
thereon,  and  also  asked  a  recovery  on  a  quantum^  meruit, 
alleging,  further,  that  the  suit  between  the  defendant  and  his 
wife  had  been  compromised,  and  that  she  had  been  permitted 
to  secure  a  divorce  without  opposition.  The  answer  put  in 
issue  the  legality  of  the  agreement,  and  on  the  trial  there  was 
a  directed  ^verdict  for  the  defendant  after  the  close  of  the 
plaintiffs'  evidence.     The  plaintiffs  appeaL — Affirmed. 

J.  E.  Bamgrover,  for  appellants. 

T.  L.  Maxwell  and  D.  W.  Highee,  for  appellee. 


Digitized  by  L:iOOQIC 


Oct  1906]        Babnoboves  v.  Pettigbbw.  535 

Shebwin,  C.  J. —  The  clearly  expressed  object  of  the 
agreement  was  to  bring  about  a  dissolution  of  the  marriage 
contract  and  to  put  an  end  to  the  various  duties  and  obliga- 
tions resulting  from  it  It  is  therefore  against  sound  public 
policy  and  void.  The  marriage  relation  is  sacred,  and  one 
which  the  law  will  encourage  and  maintain  when  formed. 
Its  dissolution  will  not  be  left  to  the  caprice  of  the  parties 
themselves,  nor  will  it  be  permitted  to  regt  on  the  interference 
of  strangers.  Hence  any  agreement  conditioned  on  the  ob- 
tainment  of  divorce,  or  intended  or  calculated  to  facilitate  its 
obtainment,  is  void.  Such  is  the  settled  policy  of  the  law  as 
expressed  in  the  universal  rule  adopted  by  the  courts.  9  Cyc 
519,  and  cases  cited ;  15  Am.  &  Eng.  Enc.  Law,  956,  and  cases 
cited;  StoJces  v.  Anderson,  118  Ind.  53  (21  N.  E.  331,  4 
L.  E.  A.  313) ;  McCurdy  v.  Dillon  (Mich.),  98  N.  W.  746. 

The  agreement  also  provides  that  the  appellants  shall 
pay  the  defendant's  witnesses  out  of  the  $1,000  so  received, 
and  is  champertous.  Boardnum  &  B^own  v.  Thompson,  26 
Iowa,  487 ;  Adye  v.  Hanna,  47  Iowa,  264. 

the  appellants  contend  that,  if  the  agreement  be  held  to 
be  invalid,  they  are  still  entitled  to  recover  the  reasonable 
value  of  their  services  on  a  qvmdum  meruit  But  the  law 
will  not  imply  a  promise  to  pay  for  services  which  are  in 
derogation  of  public  policy,  any  more  than  it  will  enforce  a 
specific  contract  having  that  object  in  view;  and  when  a 
plaintiff  cannot  establislji  his  cause  of  action  without  relying 
on  an  illegal  contract,  or  on  services  which  by  their  very 
nature  contravene  public  policy,  he  cannot  recover.  Pang- 
bom  V.  WestlaJce,  36  Iowa,  546 ;  Reynolds  v.  Nichols  &  Co., 
12  Iowa,  398 ;  Miller  v.  Amman,  145  U.  S.  421  (12  Sup.  Ct 
884,  36  L.  Ed.  759)  ;  Pollock's  Principles  of  Contracts,  253- 
2Q0.  In  the  light  of  this  well  settled  rule,  it  is  manifest  that 
there  can  be  no  recovery  here  on  a  quantum  meruit;  for  the 
services  rendered,  as  shown  by  the  record,  were  along  the  line 
specified  in  the  written  agreement.  The  appellants  cite  many 
cases  wherein  recovery  on  a  quantum  meruit  was  allowed 
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where  the  contract  was  found  to  be  illegal.  In  many  of  the 
cases  champertous  contracts  were  involved,  and  in  all  the 
services  actually  rendered  were  not  in  themselves  illegal; 
while  in  the  case  at  bar,  as  we  have  seen,  the  services  rendered 
were  in  themselves  illegal,  because  their  object  was  to  procure 
a  divorce  for  the  defendant 

The  judgment  of  the  district  court  was  clearly  right,  and 
it  is  affirmed. 


State  of  Iowa,  Appellant,  v.  James  Co;.ligaw. 

Insane  persons:    UABn.rrY  for  support.    The  right  of  the  state  to 

1  recover  compensation  of  one  cared  for  in  a  hospital  for  the 
insane  is  purely  statutory. 

Same.    Code,  section  2297,  does  not  authorize  the  state  to  recover 

2  of  a  non-resident  compensation  for  his  support  in  a  hospital 
for  the  insane. 

Appeal  from  Woodbury  District  Court, —  Hon.  G.  W.  Waxb- 
FiEU),  Judge. 

Wednesday,  Octobeb  18,  1906. 

Action  brought  by  the  State  against  a  non-resident  of 
the  State,  who  has  been  confined  in  the  hospitals  for  the  in- 
sane at  Independence  and  Clarinda,  to  recover  the  amount  ex- 
pended for  him  and  on  his  behalf  while  thus  confined.  Judg- 
ment for  the  defendant,  from  which  the  State  appeals. — 
Affirmed. 

Chas.  W.  MuUan,  Attorney  General,  Lawrence  De  Oraff, 
Assistant  Attorney  General,  and  F.  L.  Ferris,  for  the  State. 

C.  H.  DiUon,  for  appellee. 

McClain,  J.-^— -By  Code,  section  2297,  it  is  provided 
that  the  county  of  the  residence  of  an  insane  person  may 
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recover  from  the  property  of  the  patient  any  sums  paid  by 
the  county  for  the  support  of  such  person  in  the  State  hos- 
pital; but  it  is  agreed  that  the  defendant  in  this  action  was 
not  a  resident  of  any  county  in  the  State  at  the  time  he  was 
committed  to  the  hospital,  and  that  he  had  no  legal  settlement 
in  the  State.  He  was  as  a  matter  of  fact  a  resident  of  South 
Dakota,  and  was  only  temporarily  in  this  State  when  com- 
mitted. By  Code,  section  2283,  it  is  provided  that  "  patients 
in  a  hospital  having  no  legal  settlement  in  the  State  or  whose 
legal  settlement  cannot  be  ascertained  shall  be  supported  at 
tiie  expense  of  the  State. ^'  It  is  further  provided  in  the  same 
section  that  insane  persons  having  a  settlement  within  another 
State  may  be  removed  to  the  place  of  legal  settlfement,  and 
that  the  trustees  of  the  liospital  may  authorize  the  superin- 
tendent to  remove  any  patient  who  has  no  legal  settlement 
within  the  State.  Notwithstanding  these  provisions,  the  de- 
fendant has  been  maintained  for  many  years  in  the  hospitals 
of  this  State  at  the  State's  expense.  It  has  been  discovered 
now  that  defendant  has  property  in  the  county  of  his  resi- 
dence in  South  Dakota,  and  the  State  seeks  to  recover  judg- 
ment against  him  for  the  expenses  of  his  maintenance  in  the 
State  hospitals,  in  order  that  it  may  subject  his  estate  in 
South  Dakota  to  the  payment  of  such  expenses. 

The  c(Mitention  on  behalf  of  the  State  is  that  the  estate. 
of  an  insane  person  is  liable  for  the  necessary  expenses  of  his 
support     Conceding  this  legal  proposition,  we  find  no  au- 
tiiority  for  holding  that  the  State,  having  estab- 
lUbm?'*  for     lushed  hospitals  for  the  insane,  which  are  largely 
•upport.  charities,  and  provided,  in  the  interest  of  hu- 

manity and  for  the  protection  of  society,  that  insane  persons 
shall  be  confined  therein,  has  any  common-law  right  of  recov- 
ery against  those  who  receive  the  benefits  of  such  public 
cbarities.  The  uniform  rule  seems  to  be  that  there  is  no 
liability  on  the  part  of  the  person  who  receives  such  benefit,  or 
on  the  part  of  his  relatives,  to  make  compensation  save  as  such 
compensation  may  be  expressly  required  and  provided  for  by 
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statute.  No  such  obligation  is  to  be  implied.  Delaware 
County  V.  McDonald,  46  Iowa,  170;  Montgomery  Copnty  v. 
Gupton,  139  Mo.  303  (39  S.  W.  447,  40  S.  W.  1094).  This 
has  been  the  uniform  •holding,  also,  as  to  public  aid  furnished 
to  poor  persons.  Bremer  County  v.  Curtis,  54  Iowa,  72; 
City  of  Albamf  v.  McNamara,  117  N.  T.  168  (22  N.  E.  931, 
6  L.  R  A.  212). 

In  Jones  County  v.  Norton,  91  Iowa,  680,  it  was  held 
that  there  was  no  common-law  right  of  recovery  by  the  county 
against  the  estate  of  an  insane  person  for  the  expenses  of 
maintaining  such  person  in  the  county  poorhouse,  and  the 
statute  was  subsequently  amended  so  as  to  impose  such  liabil- 
ity.  See  Acts  26th  General  Assembly,  chapter  52,  now  in- 
corporated into  Code,  section  2297. '  In  the  absence  of  any 
statutory  provision  authorizing  recovery  by  the  State  as 
against  an  insane  person  confined  in  the  State  hospital,  no 
such  recovery  can  be  had. 

Counfiel  rely  upon  the  first  clause  in  Code,  section  2297 : 
"  The  provision  herein  made  for  the  support  of  the  insane  at 
public  charge  shall  not  be  construed  to  release  the  estates  of 
such  persons  nor  their  relatives  from  liability  for  their  sup- 
port." 

But  it  seems  to  us  that  this  falls  far  short  of  being  a 
statutory  provision  authorizing  a  recovery  by  the  State  in 
such  cases;  and,  as  the  other  language  of  the  section  relates 
only  to  enforcement  of  liability  by  the  county 
*'     ****  of  the  residence  of  the  patient,  which  has  been 

compelled  by  the  provision  of  the  statute  to  pay  the  State 
the  expense  of  his  maintenance  in  a  hospital  or  has  sup- 
ported him  in  a  county  institution,  we  conclude  that  there 
is  no  expression  of  any  legislative  intention  to  create  a  liabil- 
ity which  may  be  enforced  by  the  State  against  the  patient 
or  his  property.  The  only  case  directly  relied  upon  by  coun- 
sel for  the  State  is  that  of  Coleman  v.  Commissioner^,  6  B. 
Mon.  239 ;  but  in  that  case  it  was  held  only  that  a  court  of 
equity,  on  discovery  that  the  insane  person  had  an  estate^ 
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might  enforce  against  the  estate  a  statutory  liability  which 
might  previously  have  been  made  effectual,  had  the  fact  of  the 
existence  of  the  estate  been  known. 

The  judgment  of  the  trial  court  is  affirmed. 


•State  op  Iowa,  Appellee,  v.  La  whence  Dbake,  Appellant. 

Examination  of  witnesses:    leading  questions.    The  admission  and 

1  refusal  of  answers  to  leading  questions  is  so  largely  dependent 
upon  the  witness  and  so  peculiarly  within  the  discretion  of  the 
trial  court,  that  to  constitute  reversible  error  a  clear  abuse  of 
discretion  must  be  shown. 

Reprimand  of  counseL    Where  counsel  persisted  in  leading  a  wit- 

2  ness,  over  repeated  rulings  of  the  court,  a  warning  in  the 
presence  of  the  jury  that  upon  further  provocation  he  would 
not  be  permitted  to  proceed  with  the  examination,  is  held  to 
have  been  without  prejudice. 

Argument.    The  court  will  not  attempt  to  control  the  argument  of 

3  counsel  beyond  insisting  that  they  keep  fairly  within  the  record 
and  abstain  from  inflammatory  appeals  to  passion  and  preju- 
dice. 

Seduction:    evidence.    The  evidence  on  a  prosecution  for  seduction 

4  is  reviewed  and  held  to  justify  conviction  on  the  ground  that 
the  crime  was  accomplished  through  a  promise  of  marriage. 

Previous  chaste  character:    burden  of  proof:    evidence.    A  defend- 

5  ant  charged  with  seduction,  who  attacks  the  chastity  of  the 
prosecutrix,  has  the  burden  of  overcoming  the  presumption  of 
chastity  in  her  favor.  Evidence  held  to  support  a  finding  that 
the  prosecutrix  in  the  instant  case  was  of  previous  chaste  char- 
acter. 

Appeal  from  Wirunesheik  District  Court.  —  Hon.  L.  E.  Fel- 
lows, Judge. 

Wednesday,  Octobbb  18,  1905. 

TiHB  defendant  was  convicted  of  seduction,  and  appeals. 
—  Affirmed. 
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E,  B.  Acrej»,  for  appellant. 

Charles  W.  Mvllan,  Attorney  (Jeneral,  and  L.  DeOraff, 
Assistant  Attorney  Greneral,  for  the  State. 

Weaver,  J. —  I.  It  is  first  argued  that  the  trial  court 
erred  to  the  defendant's  prejudice  in  permitting  the  prosecut- 
ing witness  to  answer  leading  questions  propounded  by  the 
1.  ExAMiK>r.  county  attorney,  and  in  sustaining  the  State's 
witnesses:  objcction  to  Other  leading  questions  propounded 
questions.  by  defendant's  counsel  to  witnesses  testifying  in 
his  behalf.  The  admission  and  exclusion  of  answers  to  lead- 
ing questions  are  matters  peculiarly  within  the  discretion  of 
the  trial  court,  and  it  is  only  upon  a  clear  showing  of  abuse 
of  such  discretion  that  the  ruling  will  be  held  reversible  error. 
Without  attempting  to  set  out  the  record  presented  in  this 
case,  we  have  to  say  that  we  find  no  evidence  of  any  abuse  of 
discretion  by  the  district  court. 

The  propriety  of  admitting  leading  questions  depends 
largely  upon  the  witness  under  examination.  If  he  or  she  is 
young  or  inexperienced,  or  laboring  under  evident  timidity  or 
embarrassment,  or  is  apparently  lacking  in  intelligent  com- 
prehension of  the  questions  propounded,  or  is  unwilling  or 
evasive  in  giving  the  information  sought,  it  is  entirely  proper 
to  allow  interrogatories  of  this  character.  On  the  other  hand, 
the  court  may  well  sustain  objection  to  the  same  questions  to 
a  witness  in  whom  none  of  these  characteristics  appear. 
Manifestly  the  trial  court  can  note  these  varying  circum- 
stances with  far  greater  accuracy  and  discrimination  than  we 
can  possibly  do  in  an  examination  of  the  written  record,  and 
we  should  be  very  slow  to  interfere  with  its  rulings  in  refer- 
ence thereto. 

Complaint  is  also  made  that  the  court  unnecessarily  and 
improperly  rebuked  defendant's  counsel  in  the  presence  of 
the  jury  for  his  persistence  in  leading  his  witnesses  in  spite 
of  repeated  adverse  rulings.     We  cannot  from  the  record 
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before  us  say  the  censure  was  unmerited.  It  is  the  undoubt- 
ed right  of  counsel  to  put  to  a  witness  such 
••  SrSu^^  questions  as  in  good  faith  he  may  believe  ad- 
missible, and  to  have  a  proper  record  preserved 
of  his  exceptions  to  adverse  rulings.  But,  when  a  ruling  has 
once  been  made  and  record  secured,  it  is  the  duty  of  counsel 
to  submit  and  seek  his  remedy  by  the  orderly  methods  of  ap- 
peal If  he  is  unwilling  to  do  so,  and  persists  in  attempting 
to  override  the  rulings  against  him,  he  is  in  no  position  to 
complain  if  his  conduct  calls  forth  the  expressed  disapproba- 
tion of  the  court.  In  the  present  case  the  court  went  no  fur- 
ther than  to  warn  counsel  that  upon  further  provocation  of 
this  nature  he  would  not  be  allowed  to  proceed  with  the  ex- 
amination of  the  witness.  The  reprimand  was  by  no  means 
severe,  and  however  irritating  it  may  have  been  to  the  tem- 
per of  the  counsel  it  is  impossible  to  believe  that  the  inter- 
ests of  his  client  were  thereby  prejudiced. 

11.  The  appellant  charges  the  prosecuting  attorney  with 
misconduct  in  his  argument  to  the  jury,  but  we  think  the  com- 
plaint is  without  substantial  merit.  The  prosecutor^s  address 
was  sprinkled  somewhat  profusely  with  terms  of 
denunciation,  which  could  have  been  omitted 
without vdetracting  from  the  logic  of  his  argument;  but  it  is 
not  every  indulgence  in  lurid  argument  on  part  of  counsel 
which  will  afford  ground  for  granting  a  new  trial.  Were  it 
otherwise  few  convictions  would  stand  the  test  of  appeal. 
Beyond  insisting  that  counsel  ^must  keep  fairly  within  the 
record  and  abstain  from  inflammatory  appeals  to  passion  and 
prejudice,  the  court  will  not  attempt  to  control  the  manner 
and  method  of  his  argument  to  the  jury.  The  prosecutor  did 
not  transgress  the  limits  here  recognized,  and  the  exception 
taken  by  the  appellant  is  not  well  founded. 

ITT.  The  only  other  question  argued  by  counsel  is  the 
eufiiciency  of  the  evidence  to  sustain  the  verdict  of  the  jury. 
It  is  said  that,  even  if  it  be  conceded  that  defendant  is  the 
father  of  the  child  of  the  prosecuting  witness,  there  is  no 
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evidence  that  the  intercourse  was  obtained  by  him  through 

the  use  of  seductive  arts  or  promises.     The  record  does  not 

sustain  this  contention.     The  testimony  tends 

^'  f^'^I!?*'  ^  s^^^  ^^^  *^  *^®  *^™^  ^^  ^^  alleged  seduction 
the  prosecutrix  was  about  17  or  18  years  of 
age,  and  that  from  the  time  she  was  15  years  old  the  appellant 
was  waiting  upon  her,  taking  her  out  to  ride,  accompanying 
her  to  social  meetings,  and  otherwise  manifesting  for  her  more 
than  ordinary  regard  and  affection.  He  had  also  mentioned 
the  subject  of  their  marriage  and  the  consent  of  her  parents 
to  their  union.  If  the  jury  believed  the  State's  witnesses,  as 
they  had  a  right  to  do,  there  is  abundant  ground  for  the 
conclusion  that  appellant  led  the  prosecutrix  to  believe  that 
he  desired  and  intended  to  marry  her,  and  that  it  was 
through  these  arts  and  promises,  express  and  implied,  that 
she  yielded  to  his  desire.  The  corroborating  testimony  was 
also  sufficient  The  facts  shown  are  quite  parallel  to  those 
appearing  in  State  v,  Lauderbech,  96  Iowa,  259,  in  which  a 
conviction  was  sustained. 

In  further  support  of  his  defense  the  appellant  made  a 
determined  effort  to  prove  that  at  the  time  of  the  alleged 
seduction  the  prosecutrix  was  already  of  unchaste  character. 
6.  Previous  And  indeed,  if  the  defendant  and  his  witnesses 
ACTE«:  bur-  are  to  be  believed,  this  immature  girl  was,  and 
evidence.  '  for  a  long  time  had  been,  a  harlot  of  the  most 
astonishing  vileness  and  depravity.  Women  were  produced 
to  testify  to  words  and  acts  upon  her  part  indicating  an  utter 
absence  of  any  sense  of  virtue  or  decency,  while  several  young 
men  with  evident  pride  in  the  achievement  told  the  jury  of 
their  alleged  admission  to  her  embraces. 

In  the  very  nature  of  things  even  a  virtuous  woman, 
whose  character  is  thus  assailed,  is  sometimes  able  to  do  no 
more  than  deny  the  specific  shameful  acts  with  which  she  is 
charged  and  offer  proof  of  her  good  reputation  among  the 
decent  and  orderly  members  of  the  community  where  she 
resides  and  is  best  known.     This  the  prosecutrix  did,  and  it 
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is  not  at  all  surprising  that  the  jury  should  have  accepted  the 
truth  of  the  showing  thus  made  by  her.  The  burden  was 
upon  the  appellant  to  overcome  the  legal  presumption  of  her 
prior  chastity,  and  this  he  was  required  to  do  by  testimony 
upon  which  the  jury  could  rely  as  credible.  The  women  who 
appeared  as  witnesses  against  the  prosecutrix  materially  weak- 
ened the  effect  of  their  own  testimony  by  the  very  extrava- 
gance of  their  statements,  and  by  their  admission  that  with 
full  knowledge  of  the  extraordinary  depravity  which  they 
imputed  to  her  she  was  freely  admitted  to  their  homes  and 
their  social  favor  up  to  the  time  of  the  commencement  of  this 
prosecution.  It  may  also  be  remarked,  with  reference  to  the 
male  witnesses  above  referred  to,  that  so  long  ^s  juries  are 
made  up  of  men  possessing  normal  moral  and  intellectual 
qualities,  they  will  rarely  allow  the  presumption  of  virtue  in 
woman  to  be  overcome  by  the  testimony  of  any  number  of 
witnesses  whose  story,  whether  true  or  false,  is  a  confession 
of  their  own  infamy.  All  the  witnesses  were  before  the  jury, 
and  it  was  for  the  latter  to  determine  their  credibility  and  the 
weight  and  influence  which  should  be  accorded  to  their  several 
statements  upon  the  stand. 

The  verdict  is  not  without  adequate  support,  and  the 
judgment  appealed  from  must  be  and  it  is  affirmed. 


State  op  Iowa,  Appellant,  v.  H.  O.  Jacksoist,  Appellee.  m  m 

f141     Si\0 


False  pretenses:    indictment.    An  indictment  for  obtaining  prop- 

1  erty  by  false  pretenses  must  allege  the  ownership  of  the 
property. 

Same.    An  indictment  for  obtaining  property  by  false  pretenses, 

2  which  is  indefinite  in  its  description  of  the  property  and  the 
statement  of  its  value,  will  not  support  a  conviction. 

Appeal:    harmless  error.    Where  the  allegations  of  an  indictment 

3  are  insufficient  to  support  a  conviction,  so  that  a  motion  in  ar- 
rest of  judgment  would  lie,  the  State  can  derive  no  advantage 
from  erroneous  rulings  made  upon  the  trial. 
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Instruction:    motive  of  prosecutor.    The  motive  of  a  prosecuting 
4    witness  may  be  shown  for  the  purpose  of  affecting,  the  credi- 
bility of  his  testimony,  but  an  instruction  authorizing  the  jury 
to  determine  the  guilt  or  innocence  of  the  defendant  therefrom 
is  erroneous. 

Instruction:    knowledge  of  false  pretenses.    Where  a  prosecutor 
'5    knew  of  the  falsity  of  the  representations  by  which  he  claims 
the  property  was  obtained,  there  can  be  no  conviction  for  ob- 
taining property  by  false  pretenses. 

Same.    Where  the  court  charged  that  if  the  prosecutor  knew  that 

6  defendant's  representations  were  false  then  defendant  should 
be  acquitted,  the  converse  instruction  under  the  evidence 
should  also  have  been  given,  that  defendant  would  not  be  en- 
titled to  an  acquittal  on  that  issue  if  he  made  the  statements, 
knowing  them  to  be  false,  for  the  purpose  of  obtaining  the 
property /ind  the  prosecutor  believing  and  relying  thereon  de- 
livered the  same,  even  though  he  had  previously  understood 
that  the  statements  made  were  not  true. 

Instruction:    place  of  delivery.    On  a  prosecution  for  obtaining 

7  property  by  false  pretense  an  instruction  that  unless  the  prop- 
erty was  delivered  in  this  state  there  should  be  an  acquittal 
was  abstractly  correct. 

Instruction:    character  of  pretenses.     An  instruction  that  if  the 

8  alleged  false  pretenses  were  frivolous  and  not  such  as  would 
deceive  an  ordinarily  prudent  man,  the  defendant  should  be  ac- 
quitted, was  abstractly  incorrect. 

Best  evidence.    On  a  prosecution  for  false  pretenses,  evidence  of 

9  defendant's  statements,  alleged  to  be  false,  as  to  what  prop- 
erty was  covered  by  certain  mortgages,  was  competent  and  not 
subject  to  the  objection  that  it  was  not  the  best  evidence. 

Evidence:    value.    Where  a  witness  on  direct  examination   fixed 

10  a  value  on  property,  he  should  be  permitted  on  cross  examina- 
tion to  state  what  he  paid  for  the  same  shortly  before. 

Appeal:    disposition  of  criminal  case.    On  the  State's  appeal  in  a 

11  criminal  case,  the  court  will  simply  announce  the  rules  of  law 
for  the  future  guidance  of  trial  courts. 

Appeal  from  Jasper  District  Court. —  Hon.  W.  G.  Clem- 
ents, Judge. 

Wednesday,  October  18,  1905. 
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The  State  appeals  from  a  verdict  of  not  guilty  and  a 
judgment  dismissing  an  indictment  against  the  defendant  for 
the  crime  of  obtaining  property  by  false  pretenses. —  Af- 
firmed. 

Charles  W.  Mullan,  Attorney  General,  Lawrence  De- 
Graff,  Assistant  Attorney  General,  P.  M.  Cragar  County 
Attorney,  and  W.  A.  Spurrier,  for  the  State. 

Smyth  &  Smith,  amid  curios. 

Dbbmbe,  J. —  The  indictment  charged  defendant  with 
having  obtained  from  one  Harrah,  by  certain  false  and  fraud- 
ulent representations,  "  about  180  head  of  cattle  on  credit,'^ 
which  were  reasonably  worth  "  about  $15,000,'^ 
'  tenses:  in.  and  for  which  he  agreed  to  pay  "  about 
$15,000."  Although  no  attack  was  made  upon 
this  indictment  in  the  court  below,  it  is  manifestly  defective. 
It  nowhere  charges  or  alleges  the  ownership  of  the  cattle, 
which  is  required  in  this  St^te,  as  well  as  in  many  other  juris- 
dictions. See  cases  cited  in  8  Ency.  Plead.  &  Prac,  pages 
877,  878. 

Moreover,  the  description  of  the  cattle  taken  as  "  about 
180  head,^'  of  the  value  of  "  about  $15,000  "  is  not  in  our 
opinion  sufficiently  certain.  "  Cattle  "  is  a  generic  term,  and 
may  embrace  a  number  of  animals  and  differ- 
ent  kinds  of  stock;  and  the  qualifying  word 
"  about "  leaves  it  distinctly  uncertain  as  to  the  number  of 
animals  and  the  kind  received  by  the  defendants  The  value 
and  price  of  the  animals  is  also  uncertain.  Redm/md  v. 
Stale,  35  Ohio  St.  81.  Again,  the  negation  of  the  truth  of 
the  alleged  representations  was  not  in  accord  with  established 
principles  of  criminal  pleading.  McClain's  Crim.  Law,  sec- 
tion 702. 

Had  defendant  be^n  convicted,  he  could  have  raised  these 
objections  by  motion  in  arrest  of  judgment^  and  the^rial  court 

Vol.  128  Ia.— 35 
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would  have  been  compelled  to  discharge  him ;  so  that  in  any 
event  no  prejudice  resulted  to  the  State  from 
'  harmless         any  crroncous   rulings  which  may  have  been 
made  by  the  trial  court  during  the  course  of  the 
trial.     We  might  very  well  refuse  to  con^der.  the  case  fur- 
ther ;  but,  as  the  Attorney  General  has  prosecuted  the  appeal 
in  order  that  certain  propositions  of  law  may  be  considered 
and  settled,  we  shall  review  such  rulings  as  seem  to  be  of 
importance.    ' 

II.  There  was  a  question  regarding  the  good  faith  of 
the  prosecutor  in  instituting  and  pressing  these  proceedings, 
and  the  trial  court  instructed  as  follows : 

You  are  further  instructed  that  it  is  improper  to  use  the 
criminal  laws  of  the  State  for  the  purpose  of  serving  private 
ends ;  and  in  this  connection  you  are  advised  that,  in  deter- 
mining the  guilt  or  innocence  of  the  defendant,  you  are  at 
liberty  to  consider  whether  the  prosecution  is  conducted  for 
the  purpose  of  vindicating  the  criminal  laws  of  the  State,  or 
for  the  collection  of  a  debt  claimed  to  be  due  from  the  defend- 
ant to  the  prosecuting  witness,  Albert  Harrah. 

The  State  vigorously  contends  that  this  instruction  was 

and  is  erroneous ;  and  with  this  contention  we  are  constrained 

to  agree.     The  offense,  if  there  was  one,  was  against  the 

State,    and   not   against   any   particular    indi- 

4.  Instruction:        •!       i  j    j.t_  -ix  •  £ 

motive  of  vidual ;  and  the  guilt  or  mnocence  oi  one  ac- 
cused of  crime  is  not  to  be  determined  from 
the  motives  or  purposes  of  any  of  the  witnesses  for  the  State. 
Donohoe  v.  State,  59  Ark.  375  (27  S.  W.  Kep.  226)  ;  People 
V.  Wkger,  100  Cal.  352  (34  Pac.  Rep.  826) ;  People  v. 
Hens^er,  48  Mich.  49  (11  N.  W.  Rep.  804)  ;  McClain's 
Crim.  T^w,  section  659  et  seq. 

Of  course,  the  motive  of  the  prosecuting  witness,  or  of 
any  other  witness  for  that  matter,  may  be  shown  for  the 
purpose  of  testing  his  credibility,  etc. ;  but  the  guilt  or  inno- 
cence of  one  accused  of  crime  does  not  depend  primarily  upon 
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the  motive  of  the  prosecutor.  It  frequently  happens  that  the 
prosecutor  is  not  acting  from  the  purest  of  motives.  He  may 
be  smarting  from  the  wrong  done  him,  and  have  little  thought 
of  vindicating  the  majesty  of  the  law.  But  this  is  not  reason, 
in  itself  for  saying  that  the  accused  is  innocent  of  the  charge 
made  against  him.  So  that^  even  though  the  prosecutor  in 
this  case  may  have  instituted  the  proceedings  for  the  purpose 
of  collecting  a  debt,  the  defendant  may  nevertheless  have  been 
guilty  of  the  offense  charged  against  him ;  and  he  should  not 
be  allowed  to  shield  himself  behind  any  unworthy  motives 
entertained  by  the  prosecuting  witness.  It  goes  without  say- 
ing that  everything  tending  to  show  the  interest,  motive,  and 
purpose  of  the  prosecutor  may  be  shown  for  the  purpose  of 
affecting  his  credibility  as  a  witness  and  testing  the  truth  of 
his  testimony ;  but  the  ultimate  question  of  guilt  or  innocence 
should  not  be  made  to  depend  upon  whether  or  not  the  prose- 
cution was  instituted  for  the  purpose  of  collecting  a  debt. 
Except  as  stated,  the  motive  of  the  prosecutor  is  immaterial. 
McQuade  v.  Collinsy  93  Iowa,  22 ;  Staie  v.  Donovariy  61  Iowa, 
278.  In  the  case  last  cited  it  is  said :  "  If  defendant  com- 
mitted the  crime  of  which  he  was  charged,  it  was  the  duty  of 
the  jury  to  convict  him,  without  regard  to  the  motives  which 
led  to  his  prosecution.'* 

The  trial  court  was  undoubtedly  led  into  giving  the  in- 
struction complained  of  because  of  some  language  found  in 
StcUe  V.  Rivers,  58  Iowa,  102,  and  it  must  be  confessed  that 
there  is  warrant  for  such  a  charge  in  that  opinion.  However, 
what  was  said  in  that  case  had  reference  primarily  to  the 
admissibility  of  certain  testimony  tending  to  show  the  motives 
of  the  prosecutor.  As  said  in  that  opinion,  such  cases  as  this 
"  should  be  sifted  to  the  bottom,**  and  nothing  which  tends  to 
flhow  that  the  prosecutor  was  using  the  criminal  law  to  enforce 
the  collection  of  a  debt  should  be  kept  from  the  consideratiori 
of  the  jury.  But  this  is  quite  a  different  proposition  from  the 
broad  statement  that  the  motive  of  the  prosecutor  is  alone 
sufficient  to  justify  an  acquittal,  or  that  it  has  a  direct  bearing 
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upon  the  guilt  or  innocence  of  the  accused.  In  so  far  as  the 
case  is  an  authority  for  the  proposition  that  such  fact  should 
he  considered  as  bearing  directly  upon  the  guilt  or  innocence 
of  the  accused  —  that  is  to  say,  that  it  alone  may  be  consid- 
ered suflScient  to  justify  an  acquittal  —  it  is  overruled. 
What  we  now  hold  is  that  such  matters  are  admissible  in 
evidence,  and  proper  to  be  considered  in  weighing  the  testi- 
mony of  the  prosecuting  witness,  and  in  determining  as  to 
whether  or  not  he  was  in  fact  deceived  as  claimed,  or  is  simply 
smarting  from  the  effects  of  an  improvident  sale.  The  dis- 
tinction between  such  a  rule  and  the  one  given  by  the  trial 
court  in  the  instruction  complained  of  is  manifesto  The 
instruction  should  not  have  been  given. 

III.  In  another  instruction  the  trial  court  said  "  If 
you  entertain  any  reasonable  doubt  as  to  whether  or  not  Mr. 
Ilarrah  knew  of  Mr.  Jackson's  indebtedness  before  he  deliv- 
5  Inst«uction'   ^^^^  *^^  possession  of  the  cattle  to  Mr.  Jack- 

^TaS?*  ^^^9  ^^^  y^"  must  acquit  the  defendant"  As- 
pretense*.  suming  that  the  representations  said  to  have 
been  made  by  the  defendant  related  to  the  amount  of  his 
indebtedness,  as  we  must  for  the  purposes  of  our  present 
inquiry,  this  instruction  was  undoubtedly  correct;  for,  if 
the  prosecutor  knew  of  the  falsity  of  the  alleged  statements 
before  he  parted  with  the  possession  of  his  property,  it  is 
manifest  that  he  was  not  defrauded  thereby.  We  shall  not 
undertake  to  ireiview  the  evidence  to  see  whether  or  not  the 
instruction  was  justified,  as  such  appeals  as  this  are  not  for 
that  purpose,  but  to  settle  questions  of  law. 

Other  instructions  are  complained  of,  because  they  have 
no  support  in  the  evidence;  arid  because  they  applied  the 
doctrine  of  reasonable  doubt  to  specific  detailed  facts.  These 
we  shall  not  consider,  for  reasons  already  suggested,  and  for 
the  further  reason  that  the  detailed  facts  referred  to  were 
ultimate  and  essential  facts  necessary  to  be  established  to 
warrant  a  coQviction. 

IV.  There  was  a  question  in  the  case  as  to  where  the 
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cattle  were  delivered;  that  is  to  say,  whether  in  this  State  or 

in  Xebraska,  and  the  trial  court  instructed  "  that,  unless  the 

jury  find  beyond  a  reasonable  doubt  that  de- 

piace  of      *  fendant  obtained  complete  control  and  absolute 

delivery.  ,  ^        , 

possession  of  the  cattle  in  question  in  Jasper 
county,  Iowa,  they  must  acquit  him."  Other  instructions  of 
like  import  were  given.  Abstractly  considered,  these  instruc- 
tions were  correct     State  v.  Anderson,  47  Iowa,  142. 

In  another  instruction  the*court  said :  "  If  you  find  that 
such  alleged  false  representations  were  frivolous,  and  would 
not  be  calculated  to  deceive  an  ordinarily  prudent  man  under 

like  circumstances,  then  it  would  not  be  such  a 

8.    IlfSTBUCTIOH:  ..11  1  fl  .  t 

character  of    preteuse  as  the  criminal  law  would  notice,  and 

prctcnBcs. 

in  that  event,  if  you  so  find,  you  should  acquit 
the  defendant^'  This  announced  an  incorrect  proposition 
of  law.  It  may  be  that  it  was  without  prejudice  to  the  State, 
for  the  reason  that  Harrah  was  a  man  of  ordinary  prudence, 
and  that  it  was  the  equivalent  of  saying  ttajt  Harrah  must 
have  been  in  fact  deceived,  and  that,  being  a  man  of  ordinary 
prudence  and  care,  the  representations  did  not  deceive  him 
if  they  were  frivolous.  But  the  instruction  as  an  abstract 
proposition  of  law.  is  wrong,  and  cannot  be  sustained.  State 
V.  FooTcs,  65  Iowa,  196;  State  v.  Montgomery,  56  Iowa,  195. 
An  instruction  asked  by  the  State  and  reading  as  follows 
should  have  been  given : 

If  you  find  that  the  said  Albert  Harrah  had  heard  that 
defendant  was  largely  in  debt  before  the  defendant  obtained 
the  cattle  from  Ihe  said  Harrah,  and  that  thereafter,  and  for 
^  ^       the   purpose  of  obtaining  said   cattle   fraudu- 

O.    KKOWLEDG*  ^         \  _      -  -  ry  •14  11  -r-r 

ovFAUB  iently,  the  defendant  told  the  said  Albert  Har- 

FRZTBN  ^^^  ^^^^  ^^  ^^^  ^^^  .^  ^ehiy  and  that  the  said 

Albert  Harrah  believed  the  statement  of  said  defendant  at 
said  time  that  the  defendant  was  not  in  debt,  and  that 
said  Albert  Harrah  believed  said  statements  of  said  defend- 
ant at  the  time,  and  relied  upon  the  same,  and  so  relying 
upon  them  was  induced  to  part  with  said  cattle  to  the 
defendant,  and  that  the  said  statement  of  said  defendant 
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that  he  was  out  of  debt  was  false,  and  known  to  him  to  be 
false  at  the  time  made,  and  was  made  by  defendant  with  the 
intent  and  design  to  defraud  the  said  Albert  Harrah,  then 
you  are  told  that  the  fact  that  Albert  Harrah  had  heard, 
prior  to  the  time  said  statement  was  made  by  defendant  tiiat 
he  was  out  of  debt  (if  defendant  made  said  statement),  that 
said  defendant  was  in  debt,  would  not  preclude  a  conviction 
in  this  case. 


This  was  the  converse  of  the  one  given  by  the  court  to 
which  we  have  already  made  reference,  and  in  fairness  to  the 
State  it  should  have  been  given.  There  seems  to  have  been 
evidence  to  support  it. 

V.  The  State  oifered  to  prove  statements  made  by  the 
defendant  as  to  what  property  was  included  in  certain  mort- 
gages made  by  him.  The  court  sustained  an  objection  to  this 
testimony  on  the  ground  that  it  was  not  the  best 
••  ^I'^.KCB,  evidence.  Manifestly  this  ruling  was  wrong. 
The  matter  inquired  about  was  defendant's 
statements,  and  not  the  contents  of  the  jQortgages.  More- 
over, parol  evidence  is  admissible  to  identify  personal  prop- 
erty covered  or  intended  to  be  covered  by  a  mortgage. 

There  was  also  error  in  permitting  defendant  to  prove 
that  by  reason  of  the  advance  in  the  price  of  com  he  did  not 
make  as  much  on  the  cattle  purchased  by  him  of  Harrah  as 
he  had  expected  to,  and  that  after  receiving  the  cattle  some  of 
them  died. 

On  examination  in  chief  defendant  placed  a  value  on 

some  of  his  property ;  and  on  cross-examinatictn  he  was  asked 

as  to  what  he  had  paid  for  it  but  a  short  time  before.     The 

/trial  court  would  not  permit  him  to  answer. 


10.  EvioBNCs: 
value. 


This  ruling  was  erroneous.     The  price  at  which 
property  sold  but  a  short  time  before  the  time 
in  controversy  was  some  evidence  as  to  its  value,  and  was  a 
proper  matter  to  be  brought  out  on  cross-examination. 

Other  matters  need  not  be  considered,  as  they  have  eacK 
been  passed  upon  many  times  by  this  court     As  already 
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indicated,  there  were  some  erroneous  rulings  made  by  the 
trial  court,  which  would  cause  a  reversal  if  this  were  a  civil 
"•  diJJ^on  ^^^ '  ^^^^y  ^^  ^*  ^^  *  criminal  one,  we  can  do  no 
casc?""'"*^  more  than  announce  the  law,  for  the  future 
guidance  of  trial  courts. 
!       The  judgment  must  in  any  event  stand  affirmed. 


128     561^ 

Anna  Sheehy,  Plaintiff  and  Appellant^  v.  George  E,  Scott,  ^^  ^^^ 
Defendant  and  Appellee,  John  F.  DeCamp  and  Emma  }^  ^ 
DeCamp,  Interveners  and  Appellants. 

Homestead:    exemption.    A  homestead  is  exempt  from  the  prece- 

1  dent  debts  of  the  heirs  of  the  owner  where  such  owner  was 
the  head  of  a  family. 

Head  of  family:    homestead  exemption.    To  exempt  the  homestead 

2  to  the  heirs  of  d  single  person,  as  the  head  of  a  family,  some 
one  dependent  upon  the  owner  for  support,  under  a  natural  or 
moral  obligation,  must  occupy  the  property  with  the  owner 
and  be  supported  in  whole  or  in  part  by  him. 

Same.    Evfdence  reviewed  and  held  that  a  son,  over  age,  resided 

3  with  and  was  supported  by  the  mother  through  a  natural  obli- 
gation in  such  a  sense  as  to  justify  a  finding  that  the  property 
was  exempt  as  a  homestead. 

Unezectited    land    contract:    death    of    vendor:    attachment    of 

4  heir's  interest,  a  contract  for  the  sale  of  real  property  which 
has  not  been  fully  executed  by  the  vendee  does  not  pass  the 
title,  and  upon  the  death  of  the  grantor  prior  to  such  per- 
formance the  interest  of  his  heirs  is  subject  to  attachment  at 
the  suit  of  their  creditors. 

Deeds:    presumption  as  to  delivery'.    A  deed  will  not  be  presumed 

5  to  have  been  delivered,  so  as  to  defeat  an  attachment  on  the 
property,  while  anything  remained  to  be  done  to  the  execution 
and  acknowledgmertt  of  the  same,  or  until  accepted  by  the 
grantee  regardless  of  the  future  intention  of  the  grantors. 

Appeal  from  Muscaiine  District  Court. —  Hon,  James  W. 
Bollinger,  Judge. 

Wednesday,  Octobeb  18,  1905. 
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Mary  A.  Soott,  a  widow,  died  intestate  May  13,  1903, 
seized  of  the  following  real  estate:  Lot  9  in  block  71,  in  the 
city  of  Muscatine;  also  lot  8  and  the  east  half  of  lot  9  in 
block  106,  and  lot  8  in  block  107.  Ten  children  survived 
her,  one  of  whom,  G}eorge  E.  Scott,  was  indebted  to  the  plain- 
tiff on  a  promissory  note  of  $'1,'500,  dated  February  14,  1898, 
with  interest  at  6  per  cent,  per  annum,  on  which  this  action 
was  begun  June  2,  1903,  aided  by  writ  of  attachment^  which 
was  levied  on  Scott's  interest  in  the  above  real  estate  June  20, 
1903.  He  answered  by  admitting  the  indebtedness  and  alleg- 
ing that  lot  9  in  block  71  was  the  homestead  of  deceased,  and 
for  that  reason  exempt  from  the  levy.  John  F.  De  Camp 
intervened, -find  in  his  petition  alleged  the  purchase  of  the  east 
half  of  lot  9  and  lot  8  from  Mary  A.  Scott  January  3,  1903 ; 
that  George  E.  Scott  had  conveyed  his  interest  therein  to  him, 
and  he  had  taken  possession,  all  prior  to  the  levy,  which  he 
prayed  to  have  vacated.  The  reply  put  in  issue  the  allega- 
tions of  the  answer  and  petition  of  intervention.  On  hearing 
judgment  was  entered  against  George  E.  Scott  as-  prayed. 
Lot  9  in  block  71  was  adjudged  to  be  exempt  as  the  home' 
stead  of  deceased.  Emma  De  Camp  was  substituted  as  inter- 
vener, and  her  petition  dismissed,  and  the  property  other  than 
the  homestead  ordered  to  be  sold  and  the  proceeds  applied  on 
the  judgment  The  plaintiff  and  intervener  both  appeal; 
that  of  the  former  being  perfected. —  AffirmecL 

Jayne  &  Hoffman,  for  plaintiff. 

J.  R.  Hartley  &  Son,  for  defendant 

Richman  &  Richman,  for  interveners. 

Ladd,  J. —  The  husband  of  Mary  A.  Scott  died  in  1898, 
From  that  time  until  April,  1903,  she  operated  the  Scott 
House,  a  hotel  in  Muscatine.  Ill  April,  1902,  she  purchased 
lot  9  in  block  71,  but  did  not  move  into  the  house  thereon 
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until  April  7,  1903.  Shortly  afterwards  she  was  taken  sick, 
and  died  May  13th  of  the  same  year.  The  con- 
^'  «em?SS^'  tention  of  the  plaintiff  is  that  this  lot  was  not 
her  homestead  at  the  time  of  her  death,  and 
therefore  the  interest  of  George  E.  Scott,  one  of  her  ten  sur- 
viving children,  therein  should  be  subjected  to  the  lien  of  her 
judgment.  Our  statute  provides  that  the  home&tead  is  ex- 
empt from  the  priecedent  debts  of  the  heirs  of  the  owner.  All 
of  Mary  A.  Scott's  children  had  attained  their  majority. 
One  son,  Frank  E.  Scott^  and  a  daughter,  Mrs.  Fahey,  and 
the  latter's  daughter,  had  been  living  in  the  house  with  her 
for  over  a  month,  when  she  died.  It  was  her  home,  and  the 
controversy  is  whether  her  relations  with  these  children  were 
such  that  she  and  they,  or  either  of  them,  constituted  a  fam- 
ily ;  for  in  this  State  the  exemption  of  the  homestead  is  to  the 
family. 

A  single  person  is  not  a  family,  and  therefore  cannot 
claim  a  homestead,  unless  continuing  in  possession  as  surviv- 
ing spouse.  FtUlerton  v.  SherriU,  114  Iowa,  511 ;  Emerson 
.  „  V.  Leonard,  96  Iowa,  311.     "  Family  "  has  been 

2.    H«AD    OF    A  '  '  *^ 

family:  defined  as  a  collective  body  of  persons  who  live 

homestead  *^  ^ 

exemption.  j^  q^^  housc  uudcr  ouc  head  or  manager.  Ty- 
son V,  Reynolds,  52  Iowa,  431 ;  Parsons  v-  Livingston,  11' 
Iowa,  104.  But  this  is  not  accurate,  for  strangers  might 
thus  band  themselves  together  and  live  under  the  direction  of 
a  leader.  To  constitute  one  or  more  persons,  with  another, 
living  together  in  the  same  house,  a  family,  it  must  appear 
that  they  are  being  supported  by  that  other  in  whole  or  in 
part,  and  are  dependent  on  him  therefor,  and,  further,  that  he 
is  under  a  natural  or  moral  obligation  to  render  such  support. 
Fox  V.  Waterloo  Nat.  Bank,  126  Iowa,  481. 

Does  the  evidence  indicate  that  such  a  relation  existed 
between  Mrs.  Scott  and  those  who  lived  with  her?  The 
record  has  convinced  us  that  Frank  E.  Scott,  though  over 
40  years  old,  was  dependent  on  the  deceased  for  his  support 
He  had  been  married,  but  was  divorced.     He  was  lazy,  ad- 
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dieted  to  the  excessive  use  of  intoxicating  liquors  and  mor- 
phine, and  was  reputed  a  gambler.  He  had 
kept  a  butcher  shop,  but,  upon  his  father's 
death  in  1898,  returned  to  the  Scott  House,  where  he  lived 
until  his  mother's  removal  to  the  premises  in  controversy. 
For  several  years  one  Weaver  had  charge  of  the  hotel  office, 
and  Frank  did  chores  about  the  hotel.  After  Weaver  left 
he  took  charge  of  the  office,  kept  the  books,  and  received 
money,  but  one  Kline  was  allowed  part  of  his  board  for 
sleeping  in  the  office  and  caring  for  him  when  disabled  by 
the  use  of  alcohol  or  morphine.  That  during  this  time  his 
mother  supplied  him  with  money  is  doubtless  true,  and  he 
may  have  construed  that  received  as  wages.  Indeed,  he  tes- 
tified that  she  had  paid  him  "  different  prices  at  different 
times  —  about  $10  a  week  and  my  board'';  that  "mother 
always  paid  all  of  her  children  wages ;  that  mother  paid  me 
wages  up  to  her  death,  and  I  know  she  paid  my  sister  Mrs. 
Fahey  every  Saturday  night."  Nowhere  does  he  undertake 
to  state  that  any  agreement  was  had  as  to  what  he  was  to 
receive,  or  what  was  in  fact  paid  or  when ;  and,  aside  from 
his  designation  of  what  she  gave  him  as  wages,  his  testimony 
is  not  inconsistent  with  tlie  thought  that  she  merely  gave 
him  enough  to  supply  his  wants,  which  may  have  been  more 
or  less  than  wages.  During  the  six  weeks  prior  to  his 
mother's  death,  he  did  nothing  but  chores  about  the  house, 
and  since  then  he  had  continued  in  that  occupation  for  his 
board  with  his  sister.  Of  course,  he  always  has  been  in- 
tending to  leave,  but,  through  the  persuasion  of  mother  and 
sister,  remained  "  until  he  got  ready  to  settle."  He  admits 
that  he  threatened  the  defendant  that  he  would  "  swear  to  a 
lie,"  rather  than  allow  him  to  succeed,  and  this,  with  his 
appearance  on  the  stand,  doubtless  led  the  district  court  to 
reject  the  story  of  having  been  merely  an  employe  of  his 
mother,  and  adopt  the  more  reasonable  conclusion,  deducible 
from  the  record,  that,  through  excesses,  he  had  become  prac- 
tically incapable  of  caring  for  himself,  and  was  being  main- 
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tained  by  his  mother,  because  of  the  natural  obligation  to 
her  child.  The  relation  of  Mrs,  Fahey  was  not  shown  to 
have  been  that  of  a  dependent,  though  she  lived  with  her. 
But  the  two  were  enough  to,  and  did,  constitute  a  family 
within  the  meaning  of  the  law.  Fox  v,  Waterloo  Nat,  Bank, 
supra,  and  cases  cited. 

Rulings  on  objections  to  questions  propounded  to  dif- 
ferent witnesses,  and  also  the  taxation  of  costs,  are  assigned 
as  errors,  but  not  argued,  j^nd  for  this  reason  not  decided. 
The  proof,  independent  of  such  evidence,  however,  was 
suflScient  to  show  that  deceased,  who  was  79  years  of  age, 
was  occupying  the  premises  as  her  home;  and  as  she,  with 
her  dependent  son,  constituted  a  family,  the  court  rightly 
decided  that  the  property  was  exempt  as  a  homestead. 

II.  In  January  preceding  her  death  Mrs.  Scott  had 
entered  into  a  contract  for  the  sale  of  the  east  half  of  lot  9 
and  lot  8  in  block  106  to  John  F.  De  Camp.  The  sum  of 
4.  UKsxBctrrBD  $50  had  been  paid,  but  possession  was  not  given, 
TRACT^^*'"  nor  a  thing  said  concerning  possession.  The 
vSdor?  at-  agreement  recited  that :  "  I  have  sold  to  John 
heirs'  interest.  J? .  De  Camp  .  .  .  my  bricK  building  and 
lot  .  ,  .  for  the  sum  of  $3,000,  and  have  received  as 
purchase  price  thereof  the  sum  of  $50,  to  be  forfeited,  pro- 
viding the  purchase  price,  $2,950,  is  not  paid  on  or  before 
the  1st  day  of  July>  1903.  And,  upon  payment  of  the  said 
$2,950  within  the  time  herein  stated,  I  am  to  execute  a  good 
and  sufficient  warranty  deed  of  the  said  property  to  the  said 
J.  F.  De  Camp,  for  which  T  bind  myself,  my  heirs,  executors 
or  assigns."  The  house  was  vacated  by  the  tenant  in  April, 
and  Mrs.  Scott  died  in  May.  Upon  her  death  Mrs.  Fahey 
handed  to  Mrs.  De  Camp  the  keys  to  the  house,  but  this 
was  not  shown  to  have  been  authorized  by  the  heirs  or  legal 
representative  of  deceased.  Not  having  been  turned  over 
by  the  owners  in  pursuance  of  the  terms  of  the  contract,  or 
by  the  authority  of  the  intervener  or  heirs  other  than  Mrs. 
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Fahey,  nothing  was  acquired  thereby,  and  actual  possession 
was  not  taken  until  long  after  the  levy. 

Intervener  insists  that  the  agreement  effected  an  equita- 
ble conversion,  as  a  result  of  which  the  purchaser  became 
the  owner  of  the  land,  and  Mrs,  Scott  merely  held  title  in 
trust  to  secure  payment  of  the  purchase  price,  and  this  passed 
to  her  legal  representative  as  personal  property.  Had  the 
contract  effected  a  sale  of  the  land,  this  would  have  been 
true.  Miller's  Adm'r  v.  Miller,  25  N.  J.  Eq.  354 ;  Williams 
V,  Haddock,  145  N.  Y.  144  (39  K  E.  Kep.  825)  ;  Bender  v. 
Luckenbach,  162  Pa.  18  (29  Atl.  Rep.  295,  296)  ;  Donohoo 
V,  Lea,  55  Am.  Dec.  725.  In  such  a  case  equity  considers 
the  vendor,  as  to  the  land,  a  trustee  for  the  purchaser,  and 
the  vendee,  as  to  the  money,  a  trustee  for  the  seller.  In 
other  words,  the  vendee  is  the  equitable  owner,  and  the  ven- 
dor merely  retains  title  as  security  for  the  price,  and  his 
interest  in  the  land  is  not  subject  to  levy  or  writ  of  execu- 
tion or  attachment.  Baldvmi  v.  Thompson,  15  Iowa,  504; 
Woodward  v.  Dean,  46  Iowa,  499 ;  Rand  v.  Oaamer,  75  Iowa, 
311.  See  cases  collected  in  note  to  Bowen  v.  Lansing,  57 
L.  R.  A.  643.  But  this  agreement  was  purely  executory 
in  character,  and  in  no  way  bound  the  intervener  to  complete 
the  purchase.  Upon  payment  of  the  balance  stipulated,  she 
must  execute  a  conveyance ;  but  the  only  result  of  his  failure 
to  do  so  was  the  forfeiture  of  the  amount  paid.  Specific 
performance  might  not  have  been  enforced  against  him. 
Clearly,  then,  the  contract  did  not  vest  in  him  any  interest 
in  the  land.  It  merely  specified  how  he  might  acquire  it, 
Ricliardson  v.  Hardunck.  106  U.  S.  252  (1  Sup.  Ct.  213,  27 
L.  Ed.  145)  ;  Stemhridge  v,  Stembridge's  Adm'r,  87  Ky.  91 
(7  S.  W.  Rep.  Gil) ;  Bostwick  v.  Frankfield,  74  K  Y.  207; 
Stveezy  V.  Jones,  65  Iowa,  272. 

But,  if  regarded  as  something  more  than  a  mere  option, 
it  was  but  an  agreement  to  sell  in  the  future,  and  not  a  pres- 
ent sale.  The  distinction  between  these  two  classes  of  con- 
tracts was  pointed  out  in  Nxunngesser  v.  Hart,  122  Iowa, 
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64r7,  where  the  court  declared  that  in  a  contract  to  sell  the 
vendor  remained  the  owner  of  the  land  and  liable  for  the 
payment  of  the.  taxes,  though  the  rule  is  otherwise  where  the 
agreement  amounts  to  a  present  sale.  Miller  v.  Corey,  15 
Iowa,  166;  Sackett  v.  Osbam,  26  Iowa,  146.  Possession 
is  an  important  circumstance  to  be  considered  in  determining 
the  character  of  the  contract,  though  not  always  to  be  re- 
garded the  test^  for  there  may  be  a  present  sale  with  the 
right  of  possession  postponed,  the  same  as  payment  of  the 
purchase  price  may  be.  Marks  v.  Tichenor,  85  Ky.  536, 
(4  S.  W.  Kep.  225) ;  Harru  v.  King,  16  Ark.  126;  Brewer 
V.  Herbert,  30  Md.  301  (96  Am.  Dec.  582).  As  Mrs.  Scott 
did  not  cease  to  be  the  owner  until  death,  the  land  as  such 
descended  to  the  heirs,  and  the  interest  of  George  E.  Scott 
was  subject  to  the  levy. 

It  is  insisted,  however,  that  he  previously  had  conveyed 
his  interest  to  De  Camp.  A  deed  from  the  ten  children  to 
De  Camp  had  been  signed  by  half  of  them,  and  was  received 
by  intervener  from  a  brother  on  the  15th 
'  sumption  as  day  of  Juuc,  with  instructions,  after  signing, 
*  "  to  forward  to  the  next  one."  He  did  so,  with 
directions  "to  rush  the  deed  along."  It  was  returned  to 
De  Camp  after  the  levy  of  the  writ  of  attachment,  and 
shortly  thereafter  he  remitted  to  each,  other  than  George  E. 
Scott,  his  share  of  the  deferred  payment,  and  to  him  a  part, 
and  moved  into  the  house  with  his  family  July  9th.  The 
circumstances  were  such  as  to  indicate  an  intention  on  the 
part  of  George  E.  Scott  that  the  deed  be  delivered  upon  be- 
ing signed  and  acknowledged  by  all  the  children,  but  this 
did  not  happen  until  after  the  levy  of  the  writ  of  attachment. 
An  instrument  will  not  be  regarded  as  delivered,  when  any- 
thing remains  to  be  done  by  the  parties  who  propose  to  deliver 
it.  Overman  v.  Kerr,  17  Iowa,  485 ;  Eutton  v.  Srmth,  88 
Iowa,  241 ;  Tewksbury  v.  O'Cmnell,  21  Cal.  60. 

Nor  is  there  anything  in  the  record  tending  to  show  an 
acceptance  prior  to  the  time  it  was  returned  to  De  Camp, 
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and  acceptance  is  quite  as  essential  to  the  passing  of  title  as 
the  transfer  of  the  deed.  Rittmaster  v.  Brisbane  (Colo. 
Sup.)  35  Pac.  Eep.  736.  Manifestly  De  Camp  would  not 
have  cared  for  the  property  until  all  the  heirs  had  joined  in 
its  execution,  and  acceptance  by  him  prior  to  that  time  is  not 
to  be  inferred.  Nor,  on  the  other  hand,  can  it  be  assumed 
that  any  of  the  heirs  intended  the  deed  to  become  effective 
prior  to  its  execution  by  all.  Until  then  the  option  to  pur- 
chase had  not  been  exercised,  and  prior  thereto  the  land 
was  subject  to  levy  of  the  writ.  Ex  parte  Hardy,  30  Beav. 
206;  Bras  v.  Sheffield,  49  Kan.  702  (31  Pac.  Rep.  306,  33 
Am.  St.  Eep.  386). 

It  may  be  that  for  soijie  purposes  an  equitable  conver- 
sion, affected  by  an  election  to  exercise  an  option,  to  buy, 
will  relate  back  to  the  date  of  the  contract,  though  as  to  that 
the  authorities  are  in  conflict;  but  it  cannot  operate  to  dis- 
solve an  attachment  levied  on  land  prior  to  such  election, 
and  while  the  grantor  retains  the  ownership.  See  note  to 
Bov^en  v.  Lansing^  57  L.  R.  A.  651.  We  conclude  that  the 
interest  of  defendant  in  the  land  was  subject  to  the  levy. — 
Affirmed. 


|i28"65a  Lindsay  &  Phelps   Company   v.   Bruno   Zoecklek   and 

LuDOviCA  ZoECKLEE,  Appellants,  and  J.  A.  Warnbe, 
ET  Aju,  Defendants. 

Mechanics'   liens:    priowty    between    subcontractors.    Under   the 

1  mechanics*  lien  statutes,  the  filing  of  a  statement  by  a  sub- 
contractor, though  after  the  expiration  of  thirty  days  from 
the  last  item,  and  service  of  notice  thereof  create  a  Hen  supe- 
rior to  that  of  another  subcontractor  who  files  his  statement 
subsequently  but  within  the  thirty  days. 

Same.    Where  a  principal  contractor's  order  on  the  owner  in  favor 

2  of  a  subcontractor  was  not  actually  accepted  or  paid,  the 
owner  cannot  treat  the  order  as  an  assignment  of  that  por- 
tion of  the  contract  price,  in  determining  the  amount  due  on 
the  contract  at  the  time  another  subcontractor  filed  his  state- 
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ment  and  gave  the  notice,  although  the  same  was  filed  and 
notice  given  after  the  expiration  of  the  statutory  period. 

Appeal  from  Scott  District  Court. —  Hoi^.  James  W.  Bol- 
linger, Judge. 

Wednesday,  Octobeb  18,  1905. 

Suit  in  equity  to  foreclose  a  mechanic's  lien.  The 
-defendant  Bruno  Zoeckler  entered  into  a  written  contract 
with  one  F.  C.  Khare,  by  the  terms  of  which  Nhare  agreed 
to  erect  a  dwelling  house  for  him  for  the  sum  of  $1,850, 
$1,200  of  which  was  to  be  paid  as  the  building  progressed, 
and  the  balance,  $650,  when  the  building  was  completed. 
The  intermediate  payments  were  made  as  agreed,  but  the 
building  was  never  completed.  The  plaintiffs  are  sub- 
contractors whose  claim  was  not  filed  until  after  the 
expiration  of  the  thirty  days  provided  therefor  by  section 
30§2  of  the  Code,  an3  the  defendant  J.  A.  Warner 
•i^  also  a  subcontractor  whose  claim  was  filed  within  the 
statutoiy  time,  but  after  the  plaintiff's  claim  was  filed  and 
notice  thereof  was  duly  served.  In  addition  to  the  $1,200 
paid  to  Nhare  under  the  terms  of  the  contract,  the  defendant 
Zoeckler.  had  paid  $198  to  another  subcontractor  on  an  order 
therefor  given  by  Xhare,  and  this  paynSent  was  made  before 
either  claim  under  consideration  was  filed.  The  trial  court 
found  that  Zoeckler  was  entitled  to  credits,  besides  the  sums 
so  paid,  amounting  to  $87,  making  the  total  amount  paid  on 
his  contract  $1,485,  and  leaving  a  balance  in  his  hands  of 
$365,  for  which  sum  he  established  the  plaintiff's  lien  prior 
to  the  lien  of  J.  A.  Warner.  The  court  further  decreed 
that  the  payment  of  $198  on  the  order  mentioned  was  not 
in  accordance  with  the  terms  of  the  contract,  and  estab- 
lished the  claim  of  Warner  for  that  amount.  The  defend- 
ants Zoeckler  appeal. —  Affirmed. 

Ruymarm  &  Ruymann,  for  appellants. 
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Steve  P.  Bawden  and  Alfred  C.  Mueller,  for  appellees, 
the  plaintiffs,  and  J.  A.  Warner,  defendant  and  cross  peti- 
tioner. 

Shebwin,  C.  J. —  We  think  the  judgment  is  right,  and 
it  certainly  is  if  it  be  true  that  the  plaintiff's  lien  is  en- 
titled to  priority  to  the  lien  of  the  defendant  J.  A.  Warner. 
1.  Mechanics*      Section  3092  of  the  Code  provides  that  a  fail- 

liens:  ,  .  ,    ■ 

priority  ure  to  file  the  statement  within  the  time  speci- 

between    sub-      «-,,  •  in  t    p  -ii* 

contractors,  fied  therein  shall  not  defeat  the  lien,  except 
against  purchasers  or  incumbrancers  in  good  faith,  without 
notice,  whose  right  accrued  after  the  time  specified  and  be- 
fore any  claim  for  the  lien  was  filed.  Section  3094  permits 
a  subcontractor  to  file  his  claim  for  a  lien  after  the  expira- 
tion of  thirty  days,  and  further  provides  that  it  shall  have  the 
same  force  and  effect  as  if  filed  within  the  thirty  days,  "  but 
shall  be  enforced  .  .  .  only  to  the  extent  of  the  balance 
due  from  the  owner  to  the  contractor  "  at  the  time  of  the 
service  of  the  notice  upon  him.  The  appellants  do  not  claim 
that  Warner  is  a  purchaser,  or  that  he  holds  an  incumbrance, 
within  the  meaning  of  section  3092.  Hence,  as  to  him,  it 
is  clear  that  the  delay  in  filing  the  plaintiff^s  statement  can- 
not affect  their  right  to  priority  under  said  section;  and 
section  3095  expressly  provides  that  "  as  between  persons 
claiming  mechanics'  liens  upon  the  same  property  "  they 
shall  take  priority  "  according  to  the  order  of  the  filing  of 
the  statements  and  accounts  therefor."  Robertson  v.  Bar- 
rack, 80  Iowa,  538.  It  is  manifest,  therefore,  that  as  be- 
tween the  plaintiffs  and  Warner  the  plaintiffs  are  entitled  to 
priority,  because  their  statement  was  filed  and  notice  thereof 
given  before  Warner's  was  filed.  This  being  true,  the  plain- 
tiffs are  entitled  to  the  fund  remaining  unpaid  on  the  con- 
tract, because  the  statute  expressly  so  provides;  and  this 
without  reference  to  the  claim  of  the  defendant  Wlamer,  who 
is  an  inferior  lien  holder.  Hug  v.  Hintrager,  80  Iowa, 
359;  Thompson  cf-  Thompson  v.  Spencer,  95  Iowa,  265. 
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Nhare  gave  Warner  an  order  on  Zoeckler  for  the 
amount  of  his  bill;  and,  as  we  understand  the  appellants' 
argument,  they  contend  that  it  operated  as  an  equitable  as- 
signment of  so  much  of  Xhare's  claim,  and  that 
it  should  be  treated  as  a  payment  in  determin- 
ing the  amount  of  money  in  the  hands  of  Zoeckler  when 
the  plaintiff's  statement  was  filed,  and  that  the  case  should 
then  be  controlled  by  section  3093  of  the  Code,  which  pro- 
vides that,  "  to  preserve  his  lien  against  the  owner,  and  to 
prevent  payments  by  the  latter  to  the  principal  contractor, 
or  to  intermediate  subcontractors,  but  for  no  other  purpose, 
the  subcontractor  must,  after  commencing  such  labor  or  fur- 
nishing such  material,  and  within  thirty  days  after  the  com- 
pletion thereof,  serve  upon  such  owner,  or  his  agent  or  trus- 
tee, a  written  notice  of  the  filing  of  such  claim."  This  con- 
tention is  not  good,  however,  for  the  reason  that  the  order 
was  never  accepted  or  paid  by  Zoeckler.  In  fact,  it  was 
expressly  repudiated  by  him,  and  he  cannot  now  avail  him-* 
self  of  its  force  as  a  payment.  Moreover,  Warner  claims 
nothing  on  account  thereof,  but  relies  on  his  rights  under 
the  statute.  It  may  be  that,  if  there  had  been  an  acceptance 
of  the  order  and  an  agreement  to  pay  the  same,  a  court  of 
equity  would  treat  it  as  a  payment  which  should  be  pro- 
tected under  section  3093 ;  but  the  evidence  does  not  sustain 
any  claim  of  the  kind. 

Xo  question  is  raised  as  to  the  decree  in  favor  of  War- 
ner.    The  judgment  is  affirmed. 

Affirmed. 


S.  B.  Kennedy  v.  The  Citizens'  Nationai.  Bani:,  Ap-  }i^^ hs 

pellant 

Banks  and  bankings    payment  of  taxes  by  bank:    recovery  from 
1     stockholders.     It  is  the  le^al  duty  of  a  national  bank  to  pay 
the  taxes  assessed  against  its  stock,  and  it  is  authorized  to  de- 
duct the  same  from   dividends  due  the  stockholders,  without  a 
Vol.  128  I  a.— .JO 
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resolution  of  the  board  of  directors  to  that  effect;  and  where 
such  payment  has  been  made  the  claim  for  reimbursement  is  a 
bank  asset  for  the  recovery  of  which  an  individual  stockholder 
cannot  maintain  an  action  against  the  bank  for  his  own  benefit, 
unless,  possibly,  the  bank  has  refused  to  act. 

Appeal:    amount  in  controversy:    remittitur.    A  remittitur  filed 
2    after  judgment  has  been  entered  is  too  late  to  affect  the  amount 
in  controversy  so  far  as  the  right  of  appeal  is  concerned. 

Appeal  from   Marion   District    Comrt, —  Hon.    James    D. 
Gamble,  Judge. 

Thursday,  Octobeb  19,  1&05. 

Defendant's  capital  stock  in  1892  was  $50,000,  di- 
vided into  500  shares.  Plaintiff  owned  10  shares,  whidi 
he  retained  until  February,  1899,  and  then  sold  them  to  one 
Smith,  retaining  the  claim  involved  in  this  action.  The 
bank  paid  the  taxes  levied  on  the  shares  of  stock  from  1892 
*to  1897,  inclusive,  and  omitted,  until  after  this  action  was 
begun,  to  charge  the  same  to  the  individual  shareholders. 
The  following  table  indicates  the  number  of  shares  assessed, 
the  number  exempt,  the  several  amounts  paid,  and  the  value 
of  the  exemptions: 

1892      1893      1894      1895      1896     1897 

No.  shares  exempt no        171         180        208        160         196 

No.  shares  taxed 390        329        320        392        340         304 

Am't  taxes  paid $333  45  $399  81  $571  55  $4I3  28  $407  02  $616  95 

Am't    exemption 94  05   207  42  321  48  294  94   191  52  395  95 

The  plaintiff's  stock  was  assessed  the  first  two  years, 
but  not  thereafter.  The  theory  on  which  he  bases  his  claim 
appears  from  the  amended  and  substituted  petition,  alleging 
that: 

It  became  the  duty  of  the  board  of  directors  and  oflScers 
of  said  bank  to  declare  dividend  from  the  net  earnings  of  said 
bank  after  setting  apart  a  certain  amount  as  a  surplus  fund, 
and  to  pay  the  same  to  each  of  its  stockholders  equally ;  that 
it  was  also  the  duty  of  the  defendant,  through  its  accounting 
ofiicer,  to  retain  from  the  dividend  belon^ng  to  each  of  the 
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said  stockholders  suflScient  amount  with  which  to  pay  the 
taxes  due  on  his  or  her  shares  of  stock,  and  to  pay  the  same 
out  of  the  dividends  due  to  each  of  the  said  shareholders  in 
said  bank;  that  during  each  of  the  years  above  named  the 
board  of  directors  and  officers  of  said 'bank  set  apart  a  large 
amount  of  the  net  earnings  of  said  bank  as  dividends  to  be 
divided  among  its  stockholders,  which  should  have  been 
equally  divided  according  to  the  amount  of  stoct  held  by  the 
members  in  said  bank,  but  plaintiff  alleges  that  said  divi- 
dends, when  distributed,  were  not  equally  distributed ;  that^ 
instead  of  deducting  the  taxes  assessed  against  each  member's 
stock  from  his  individual  dividend,  the  defendant  wrongfully 
took  the  whole  amount  of  the  taxes  assessed  against  the  whole 
of  said  stock  from  the  gross  amount  of  dividends,  and  then 
divided  the  remainder  equally  among  its  shareholders ;  that 
by  so  doing  the  said  dividends  were  not  equally  divided,  and 
certain  shareholders  were  thereby  given  a  preference  over 
this  plaintiff,  in  this:  They  were  paid  their  tax  due  upon 
their  stock  from  the  money  that  should  have  been  divided 
equally,  and  in  which  this  plaintiff  was  entitled  to  share, 
and  then,  in  addition  they  received  the  same  amount  in 
dividends  that  this  plaintiff  did  proportionately. 

The  answer,  among  other  things,  admitted  a  dividend 
of  $2,000  was  declared  in  1895,  and  the  sum  of  $4,000  each 
year  from  1896  to  1899,  inclusive.  That  these  were  dis- 
tributed pro  rata  among  the  stockholders  is  not  questioned. 
There  was  no  proof  that  accumulated  profits  were  set  apart 
as  dividends,  save  as  above,  or  that  any  dividend  other  than 
those  admitted  had  been  declared. 

On  hearing,  judgment  was  entered  for  $42.60,  with  in- 
terest.    The  defendant  appeals. —  Reversed. 

Crozier  &  Welch,  for  appellant. 

Hwjfs  &  Amos,  for  appellee. 

Ladd,  J. —  I.  The  defendant  bank,  as  was  its  duty, 
paid  the  taxes  levied  against  the  shares  of  stock  from  1892 
to  1898,   inclusive,  but  neglected  to  retain  the   respective 
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amounts  from  the   dividends .  subsequently  declared,   or  to 
1.  Banks  and      enforce  the  lien  thereof  against  the  stock,  as 

BAN  KI NG  * 

payment  of  pentiitted  bj 'Statutc.  See  section  B19,  Code 
£X  %  1873  (section  1325,  Code  1897).  No  resolu- 
stockhoidcr.  tiou  by  the  board  of  directors  was  necessary, 
and  none  was  adopted.  Nothing  in  the  record  indicates 
whether  any  profits  of  individual  stockholders  were  on  hand, 
as  alleged  in  the  petition,  and  there  is  no  pretense  that  a  tax 
dividend  was  declared,  as  in  Bedhead  v,  Iowa  Naiional  Bamk, 
127  Iowa,  572.  The  taxes  were  paid  by  the  bank,  as  agent 
of  the  stockholders,  in  pursuance  of  statutes  so  requiring ;  and 
under  the  Code  of  1873  it  had  the  right  "  to  retain  so  much 
of  any  dividend  belonging  to  any  shareholder  as  shall  be 
necessary  to  pay  any  taxes  levied  upon  his  shares " ;  and 
under  the  Code  "  the  corporation  may  recover  from  each 
stockholder  his  proportion  of  the  taxes  so  paid,  and  shall 
have  a  lien  on  his  stock  and  unpaid  dividends  therefor.  If 
unpaid  dividends  are  not  sufficient  to  pay*  such  tax,  the 
corporation  may  enforce  such  lien  on  the  stock  by  public 
sale  of  the  same,"  etc.  These  claims  for  the  repayment  of 
the  taxes,  then,  were  assets  of  the  bank.  It  had  the  right  to 
collect  them  the  same  as  any  other  indebtedness  owing  it> 
and  from  its  omission  or  neglect  to  do  so  no  liability  in  favor 
of  any  individual  stockholder  arose.  As  said,  the  debt  be- 
longed to  the  bank,  and  not  to  him,  and  under  all  the  author- 
ities he  may  not  maintain  an  action  thereon  for  his  own 
benefit  Had  the  bank  declined,  upon  demand,  to  enforce 
restitution  of  the  taxes  by  it  paid  f^r  the  benefit  of  share- 
holders, possibly  an  action  therefor  might  have  been  main- 
tained in  its  behalf  by  a  stockholder.  See  Dillon  v.  Lee, 
110  Iowa,  156;  10  Cyc.  963  et  seq.  But  no  such  demand 
was  made,  and,  moreover,  this  action  is  against  the  bank,  and 
not  the  stockholders  from  whom  the  indebtedness  is  due. 
An  individual  stockholder  has  no  more  right  to  maintain  an 
action  for  his  share  of  them  than  he  would  for  money  im- 
providently  loaned  or  outstanding,   because  of  the  bank's 
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omission  or  neglect  to  insist  upon  its  payment.  That  such 
an  action  cannot  be  maintained  is  elementary.  Helliwell 
on  Stock  and  Stockholders,  section  325;  Lockhart  v.  Van 
Ahiyne,  31  Mich.  76  (18  Am.  Eep.  156);  Goodwin  v. 
Hardy,  57  Me.  143 ;  Willision  v.  Railway,  13  Allen,  400. 

II.     The  trial  judge  declined  to  certify  the  cause  for 

appeal,  and  appellee  has  moved  for  dismissal  on  the  ground 

that  the  amount  in  controversy  does  not  exceed  $100.     The 

Appeal-  petition   claimed   more,   but  on   the   day   fol- 

cMitroversy:     l^wiug  the  dccision,  coustrued  on  the  former 

remittitur.        appeal  not  to  constitute  a  Judgment,  (119  Iowa, 

123),  plaintiff  filed  a  remittitur  for  all  amounts  claimed  in 

his  petition  in  excess  of  the  amount  found  by  the  court  to 

be  due  the  plaintiff.     Appellant  rightly  insists  that  this  was 

after  judgment  had  been  rendered,  and  therefore  too  late. 

On  June  13,  1904,  the  plaintiff  filed  his  motion  for  judgment 

nunc  pro  time,  which  was  sustained,  and  judgment  entered 

on  the  same  day  for  "  the  sum  of  $42.60,  with  interest  thereon 

at  the  rate  of  6  per  cent,  per  annum  from  the  13th  day  of 

March,  1900,  together  with  costs  of  this  action,  taxed  at 

dollars;  this  judgment  to  have  force  and  etfect  as  though 
entered  on  the  8th  day  of  March,  1900."  This  fixed  the 
time  judgment  was  in  fact  rendered  as  definitely  as  though 
it  actually  had  been  spread  upon  the  records  of  the  court  on 
the  last  named  date.  In  view  of  the  judge's  memorandum, 
the  accuracy  of  the  entry  may  be  doubted;  but  as  plaintiff 
has  not  appealed,  and  defendant  is  content,  the  finding  must 
be  treated  as  a  verity,  and  the  filing  of  the  so-called  remit- 
titur held  to  have  been  after  judgment,  and  therefore  too 
late  to  affect  the  amount  in  controversy 

The  motion  to  dismiss  is  overruled. —  Reversed. 
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Ella  Knapp  v.  The  Bbothbbhood  op  AMBEiCAif  Yeomsn. 

1128    666  .  „ 


Fraternal  Insurance:    direction  of  verdict.    An  insurance  company 

1  cannot  ask  the  direction  of  a  verdict  because  of  plaintifiPs 
failure  to  prove  a  submission  of  the  claim  sued  on  to  arbitra- 
tion, as  provided  in  the  policy,  where  that  question  was  not 
made  an  issuable  fact  by  the  pleadings. 

Acti<m  on  certificate:    intoxication  as  a  defense.    A  fraternal  ben- 

2  eficiary  association  is  not  a  life  insurance  company  within  the 
meaning  of  the  statutes,  and  is  expressly  exempted  by  Code, 
section  1825,  from  the  provisions  of  section  1811  Velating  to  in- 
toxication as  a  defense  to  suit  on  a  policy. 

Breach  of  warranty:    instruction.    Where  there  are  separate  war- 

3  ranties  in  a  beneficiary  certificate  a  breach  of  either  will  defeat 
recovery  and  the  jury  should  be  clearly  instructed  to  that  eflFect. 

Appeal  from  Linn  District  Court. —  Hon.  J.  H.  Pkeston, 

Judge. 

Thursday,  Octobeb  19,  1905. 

Action  by  plaintiflF  as  beneficiary  under  a  certificate  of 
insurance  in  the  defendant  association  issued  to  one  Frank 
Knapp,  husband  of  the  plaintiff,  now  deceased.  Verdict 
and  judgment  for  plaintiff,  from  which  defendant  appeals. — • 
Reversed, 

Edgar  C,  Corry  and  Dawley,  Hubbard  &  Wheeler,  for 
appellant. 

Smith  &  Smith,  for  appellee. 

McClain,  J. —  The  defendant  relied  upon  the  falsity 
of  statements  in  the  application  of  Frank  Knapp  for  mem- 
bership in  the  defendant  association,  and  breach  by  said 
Frank  Knapp  of  conditions  contained  in  the  certificate  with 
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reference  to  the  use  of  intoxicating  liquors  and  violation 
of  the  law  in  consequence  of  which  his  death  resulted ;  also 
on  fraud  predicated  on  the  action  of  plaintiff  as  the  local 
soliciting  agent  of  the  defendant,  in  procuring  the  issuance 
to  her  husband  of  a  certificate  of  insurance  in  the  defendant 
association,  with  knowledge  of  the  fact  that  the  statements 
in  his  application  were  false. 

The  first  error  relied  upon  is  in  the  overruling  by  the 
court  of  defendant's  motion,  made  at  the  conclusion  of  the 
evidence  for  plaintiff,  to  direct  a  verdict  for  the  defendant 
1.  Fratmkal       ^^  ^^®  ground  that  the  claim  had  not  been  sub- 
dirwS^n*^of     naitted  to  arbitration  as  provided  by  one  para- 
verdict.  graph  of  the  contract.     Plaintiff  alleged   the 

performance  of  all  conditions  and  obligations  required  of 
Frank  Knapp  under  said  contract,  but  did  not  allege  either 
generally  or  specifically  the  performance  of  any  condition 
as  to  the  submission  of  the  claim  to  arbitration,  and  defend- 
ant did  not  interpose  the  failure  to  submit  to  arbitration  as 
a  defense.  No  issue  was  raised  by  the  pleadings,  therefore, 
as  to  whether  there  had  been  such  submission,  and  it  was 
not  open  to  defendant  to  ask  the  direction  of  a  verdict  on  ac- 
count of  the  failure  of  plaintiff  to  prove  a  fact  as  to  which 
no  issue  was  raised. 

The  court  instructed  the  jury  with  reference  to  evidence 
tending  to  show  that  Frank  Knapp  was  intemperate  in  the 
use  of  intoxicating  liquors,  and  that  the  facts  were  mis- 
8.  AcTioK  OH  stated  in  his  application  and  constituted  a 
Sftoxka^"'  breach  of  warranty,  and  that  if  such  facts  were 
as  a  defense,  generally  known  in  the  community  or  neigh- 
borhood where  the  agent  of  the  defendant  association  resided, 
and  thereafter  the  association  continued  to  receive  premiums 
falling  due  under  his  certificate  of  insurance,  then  such 
breach  of  warranty  would  not  constitute  a  defense  to  the 
association. 

In  the  absence  of  any  statutory  provision  on  the  subject, 
this  instruction  was  plainly  erroneous.     There  is  no  rule  of 
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law  that  general  knowledge  in  the  community,  where  the 
agent  of  an  association  resides  is  imputed  to  the  agent.  But 
the  court  no  doubt  had  in  mind  the  provision  of  Code,  section 
1811,  containing  just  such  a  provision.  The  language  of 
that  section  is  substantially  embodied  in  the  instruction. 
One  of  the  allegations  of  defendant's  answer  was,  however, 
that  defendant  is  a  fraternal  beneficiary  association  organ- 
ized and  carried  on  for  the  sole  benefit  of  members  and  their 
beneficiaries,  and  not  for  profit^  and  having  a  lodge  system 
with  ritualistic  work  and  a  representative  form  of  govern- 
ment, and  while  the  articles  of  the  association,  though  ap- 
parently introduced  in  evidence,  are  not  set  out  in  the  record, 
we  think  it  is  clear  from  the  language  of  the  certificate  that 
defendant  is  such  fraternal  beneficiary  association  and  that 
the  certificate  issued  to  Frank  Knapp  was  issued  to  him  as 
a  member  of  such  association,  and  was  not  a  policy  of  in- 
surance. Indeed,  the  allegations  of  plaintiffs  petition  in 
themselves  indicate  that  the  defendant  association  is  not  a 
life  insurance  company,  such  as  is  described  in  chapter  6, 
or  a  stipulated  premium  and  assessment  life  insurance  asso- 
ciatio^n,  such  as  is  described  in  chapter  7,  title  9,  of  the  Code, 
but,  on  the  contrary,  a  fraternal  beneficiary  association,  such 
as  is  described  in  chapter  9  of  the  same  title.  Now  section 
1811  is  found  in  chapter  8,  title  9,  of  the  Code  which  ap- 
plies to  life  insurance  companies  and  associations,  and  it  is 
expressly  provided  in  section  1825,  found  in  chapter  9,  that 
fraternal  beneficiary  associations  shall  be  governed  by  that 
chapter,  and  "  shall  be  exempt  from  the  provisions  of  the 
.statutes  of  this  State  relating  to  life  insurance  companies, 
•except  as  hereinafter  provided." 

i  In  the  case  of  Smith  v.  Supreme  Lodge,  123  Iowa,  676 

(decided  since  this  case  was  tried  below),  we  held  that  under 
the  provisions  of  Code,  section  1825,  section  1812,  which  is 
found  in  chapter  8,  was  not  applicable  to  fraternal  bene- 
ficiary associations.  It  necessarily  follows  that  section  1811 
is  equally  inapplicable  to  such  associations.     There  is  no 
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provision  in  chapter  9  similar  to  that  embodied  in  section 
1811,  which,  as  we  have  seen,  must  have  been  the  basis  of 
the  instruction  given  by  the  courts  It  was  error,  therefore, 
to  instruct  the  jury  on  the  theory  that  the  provision  of  sec- 
tion 1811  was  applicable  to  the  case. 

In  the  same  instruction  the  court  referred  collectively 

to  three  separate  breaches  of  warranty  which  were  relied 

upon  by  defendant,  and  apparently  required  the  defendant 

to  prove  the  breach  of  each  of  them  in  order 

*  warranty:       to  make  out  a   defense.     Evidently,    if  there 

mstniction.  .  •1111 

were  three  separate  warranties,  then  the  breach 
of  any  one  of  the  three  would  be  suflScient  to  entitle  the  de- 
fendant to  a  verdict.  Perhaps  the  language  of  the  instruc- 
tion is  not  such  as  to  have  misled  the  jury,  but  the  danger 
of  a  misapprehension  in  this  respect  might  have  been  avoided 
by  making  the  instruction  more  specific. 

The  other  questions  suggested  in  argument  are  not  of 
such  nature  as  to  demand  specific  attention. 

The  judgment  is  reversed. 


C  F.  HowiTLL,  Appellant,  v.  H.  Goss,  Appellee. 

Party   walls:    enlarging   and   rebuh^ding:    duties   and   rights    of 

1  joint  owners.  Where  only  one  joint  owner  of  a  party  wall  de- 
sires to  add  to  the  height  of  his  building,  and  to  do  this  it  is 
necessary  to  rebuild  and  enlarge  the  existing  wall,  he  is  re- 
quired to  do  so  at  his  own  expense,  and  his  joint  owner  may 
use  the  new  wall  to  the  same  extent  as  the  old;  but,  if  the  other 
joint  owner  subsequently  desires  to  use  the  added  part  of  the 
new  wall  in  common,  he  must  pay  his  fair  proportion  of  the 
appraised  cost  of  raising  and  repairing  the  same.  Statutes  con- 
strued. 

Estoppel:    burden  of  proof.    The  burden  of  proof  is  upon  the  one 

2  claiming  an  estoppel. 

Party  walls:    rights  of  adjoining  owners:    notice.    A  wall  stand- 

3  ing  on  the  boundary  line  between  adjoining  lots  is  in  itself 
sufficient  to  put  all  parties  on  inquiry  as  to  the  rights  of  the 
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respective  lot  owners,  and  neither  is  required   to  notify  the 
grantees  of  the  other  that  he  claims  an  interest  in  the  wall. 

Appeal  from  Appanoose  District  Court. —  Hon.  M.  A*  Rob- 
erts, Judge. 

Thuesday,  October  19,  1905. 

Suit  in  equity  to  quiet  plaintiffs  title  to  a  strip  of  land^ 
and  to  one-half  of  a  brick  and  stone  wall  standing  thereon^ 
on  the  theory  that  the  wall  is  a  party  one.  The  trial  court 
denied  the  relief  asked,  and  plaintiif  appeals. —  Affirmed. 

Howell  &  Elgin,  for  appellant. 

Fee  &  Fee,  for  appellee. 

Deemer,  J. —  I.  Plaintiff  and  defendant  are  owners 
of  adjoining  business  lots  in  the  city  of  Centerville.  At  a 
time  when  one  Breazeal  owned  the  lot  which  now  belongs  to 
plaintiff,  he,  Breazeal,  and  defendant  owned  a  party  wall 
between  them,  one-half  of  which  rested  upon  the  lot  of  each 
owner.  This  wall  was  23  feet  high,  and  12  inches  thick, 
for  a  distance  of  19  feet  from  the  north  end  of  the  lots ;  and 
from  that  point  south  79  feet,  9  inches  thick,  and  12  feet  8 
inches  high.  Desiring  to  enlarge  and  rebuild  this  building, 
defendant  Goss  found  that  the  old  party  wall  was  insufficient 
for  his  purpose,  and  he  thereupon,  under  some  sort  of  an 
arrangement  to  which  we  shall  presently  refer,  tore  down  the 
old  party  wall  and  erected  a  new,  higher,  wider,  and  deeper 
one  in  its  place.  Plaintiff  claims  a  right  to  the  new  wall  as 
a  party  one;  while  defendant  contends  that  plaintiff  must 
pay  his  proportion  of  the  value  of  the  cost  of  the  new  one 
before  he  is  entitled  to  have  his.  title  absolutely  quieted 
thereto. 

Plaintiff's  chief  reliance  is  upon  a  claimed  estoppel, 
growing  out  of  certain  alleged  statements  made  by  defendant 
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to  one  Swearingen,  one  of  plaintiff's  grantors.     There  is  a 
sharp  conflict  in  the  testimony  on  this  proposi- 

2.  Estoppel:  .  ,  i        i         i  .  ,    .      .«. 

burden  of       tion,   and  as  the  burden  is  upon  plaintiff  to 
establish  the  estoppel,   we  are  constrained  to 
hold  that  he  has  failed  on  this  issue. 

Again  it  is  contended  that  defendant  was  under  obliga- 
tion to  notify  the  grantees  of  Breazeal,  mediate  and  imme- 
8.  Paety  walls:    diate,  of  his  claim  to  the  wall.     This  is  not  cor- 
aljoining         rcct     No  ouc  was  claiming  in  hostility  to  him^, 
notice. '  and  the  wall  itself,  standing  as  it  did,  was  suf- 

ficient notice  to  put  all  upon  inquiry  as  to  his  rights  thereto. 
Further,  it  is  argued  that  the  statute  of  limitations  has. 
barred  defendant's  claim  to  the  wall.  The  new  wall  was 
built,  as  we  understand  it,  in  the  year  1900,  and  it  is  mani- 
fest that  defendant's  rights,  whatever  they  may  be,  are  not 
barred.  But  if  wrong  as  to  the  time  when  the  new  wall 
was  built,  the  statute  has  not  barred  defendant's  claim,  for 
reasons  which  will  hereafter  appear. 

II.  Plaintiff  strenuously  insists  that,  under  the  party 
wall  statutes  as  applied  to  the  peculiar  facts  presented  by 
''  e^rgingami    ^^^^  rccord,  he  is  entitled  to  a  decree  recogniz- 


dtuiw* ani       i^g  ^is  right  to  usc  part  of  the  wall  as  one  in 
ioLt*  owners,    common,  without  paying  any  part  of  the  ex- 
pense of  construction  or  reconstruction. 

Testimony  was  introduced  tending  to  show  that  Brea- 
zeal consented  to  the  destruction  of  the  old  wall,  and  the  con- 
sequential injuries  resulting  therefrom,  in  consideration  of 
defendant's  promise  that  he,  Breazeal,  should  be  entitled  to 
use  the  same  part  or  proportion  of  the  new  wall  that  he  had 
theretofore  used  of  the  old ;  while,  on  the  other  hand,  de- 
fendant contends  that  the  old  wall  was  sadly  in  need  of  re- 
pair ;  that  he  requested  Breazeal  to  join  with  him  in  erecting 
a  new  one ;  that  Breazeal  refused  to  do  so,  claiming  that  he 
was  financially  unable  to  incur  the  expense;  and  that  he, 
defendant,  then  proposed  to  erect  the  new  wall  at  his  own 
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expense,  Breazeal,  to  pay  his  proportion  of  the  expense  there- 
of whenever  he  should  see  fit  to  use  it 

The  statutes  material  to  our  inquiry  read  as  follows: 
Section  2994  recognizes  the  right  of  either  owner  of  con- 
tiguous lots  to  build,  if  there  be  no  wall  on  the  line  between 
them,  a  party  wall  of  brick  or  stone,  and  to  rest  one-half 
thereof  upon  the  adjoining  lot,  provided  the  wall  is  not  more 
than  18  inches  in  thickness;  and  in  such  cases  the  adjoining 
owner  is  not  compelled  to  pay  for  any  part  of  the  expense  of 
the  wall  until  he  seeks  to  use  it 

Section  2996  provides  among  other  things  "  that  every 
separating  wall  between  buildings  shall,  as  high  as  the  upper 
part  of  the  first  story,  be  presumed  to  be  a  wall  in  common, 
if  there  be  no  title,  proof  or  mark  to.  the  contrary." 

Section  2997  provides  that  the  repair  and  rebuilding  of 
walls  in  common  are  to  be  made  at  the  expense  of  all  who 
have  a  right  to  them,  and  in  proportion  to  the  interest  of 
each  therein ;  but  every  proprietor  of  a  wall  in  common  may 
be  exonerated  from  contributing  to  the  same  by  giving  up 
his  right  in  common,  if  no  building  belonging  to  him  is 
actually  supported  by  such  wall. 

Section  2999  in  substance  provides  that  every  co-proprie- 
tor may  increase  the  height  of  a  wall  in  common,  at  his  sole 
expense,  and  that  he  shall  repair  and  keep  in  repair  that  part 
of  the  same  above  the  part  held  in  common.  "  If  the  wall 
so  held  in  common  cannot  support  the  wall  to  be  raised  upon 
it,  one  who  wishes  to  have  it  made  higher  must  rebuild  it 
anew  and  at  his  own  expense;  and  the  additional  thickness 
must  be  placed  entirely  upon  his  own  land.  .  .  .  The 
person  who  did  not  contribute  to  the  Heightening  of  a  wall 
held  in  common  may  cause  the  raised  part  to  become  common 
by  paying  one-half  of  the  appraised  value  of  raising  it,  and 
half  the  value  of  the  ground  occupied  by  the  additional 
thickness,  if  any  ground  is  so  occupied." 

Section  3000  provides  that  every  proprietor  adjoining 
a  yall  has  the  right  to  make  it  a  wall  in  oonmion  in  wholo 
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or  in  part,  by  paying  to  the  owner  one-half  the  value  thereof. 

Section  3003  provides  in  substance  that  the  previous 
sections  quoted  "  shall  not  prevent  adjoining  proprietors 
from  entering  into  special  agreements  about  walls  on  lines 
between  them ;  but  that  no  evidence  thereof  shall  be  compe- 
tent unless  it  be  in  writing  and  signed  by  the  parties." 

As  there  was  no  written  contract  between  the  parties  to 
this  suit,  or  any  of  their  predecessors  in  interest,  the  action 
must  be  determined  according  to  the  rules  announced  in  these 
statutes.  But  this  statute  last  referred  to  does  not  prevent 
the  introduction  of  parol  evidence  in  order  to  determine  the 
applicability  of  the  prior  statutes.  That  is  to  say,  we  must 
determine  from  oral  testimony:  first,  was  this  a  party 
wall  ?  second,  was  the  wall  rebuilt  or  repaired  so  as  to 
bring  the  case  within  the  provisions  of  section  2997?  And 
if  not,  third,  was  there  an  increase  in  the  height  of  the  wall 
so  as  to  bring  it  within  the  provisions  of  section  2999,  here- 
tofore quoted.  Parol  evidence  must  of  necessity  be  admissi- 
ble in  order  to  settle  these  questions. 

Without  the  aid  of  any  testimony  the  wall  as  it  now 
exists  is  presumptively  a  wall  in  common;  but  testimony  is 
admissible  to  show  that  it  is  not  of  that  character.  This 
testimony  shows  that  the  wall  as  it  now  stands  was  built  by 
defendant  at  his  own  expense,  save  as  he  used  some  of  the 
material  from  the  old  wall.  If  what  defendant  did  was  by 
way  of  repairs  or  if  he  rebuilt  the  wall  by  reason  of  its  defec- 
tive character,  then  the  case  is  brought  within  the  terms  of 
section  2997.  But  if,  on  the  other  hand,  he  merely  increased 
the  height  of  the  wall  and  in  effect  used  the  old  wall  for 
that  purpose,  then  the  case  falls  within  section  2999  of  the 
Code.  We  have  thus  separated  the  fact  from  the  legal  ques- 
tions involved,  to  the  end  that  the  case  may  be  the  better 
understood. 

Reduced  to  its  last  analysis  the  pivotal  question  is,  was 
the  wall  repaired  or  rebuilt  by  reason  of  its  defective  con- 
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•dition,  or  was  the  purpose  in  view  an  increase  in  the  hei^t 
of  defendant's  building  and  the  old  wall  ? 

From  a  careful  consideration  of  the  testimony  we  are 
■constrained  to  hold  that,  while  the  old  wall  was  in  a  very 
defective  condition,  and  needed  repair,  defendant's  primary 
purpose  in  tearing  it  down  and  rebuilding  was  to  furnish 
support  for  a  wall  which  was  to  be  raised  to  support  a  new 
two-story  building.  We  are  also  led  to  believe  that,  because 
of  the  condition  of  the  old  wall,  it  was  necessary  to  tear  it 
down  and  rebuild  in  order  to  increase  its  height.  So  that 
section  2997  does  not  apply  to  the  case.  It  is  to  be  ruled 
by  section  2999  of  the  Code,  relating  to  the  rebuilding  and 
heightening  of  party  walls. 

Defendant  Goss  had  the  right  to  increase  the  height  of 
the  wall  at  his  own  expense ;  and  in  so  doing  had  the  right 
to  rebuild  the  old  party  wall  anew  and  at  his  own  expense. 
So  long  as  his  neighbor  used  no  more  of  the  reconstructed 
wall  than  he  did  of  the  old  one,  he  was  under  no  obligation 
to  contribute  to  the  expense  of  the  improvement  But  the 
statute  says  that  when  he  wishes  the  raised  part  to  become- 
a  wall  in  common,  he  must  pay  one-half  the  appraised  value 
of  raising  it,  and  one-half  the  value  of  the  ground  occupied 
by  the  additional  thickness  of  the  wall.  This  statute  evi-. 
-dently  contemplates  the  rebuilding  of  an  old  wall,  as  part 
of  the  expense  of  raising  it,  which  must  be  paid  for  in  tie 
first  instance  by  the  party  making  the  improvement;  and  so 
long  as  his  neighbor  uses  no  more  of  the  new  wall  than  he 
<iid  of  the  old,  he  is  under  no  obligation  to  contribute  any- 
thing. But  as  soon  as  he  desires  to  advantage  himself  of  the 
new  wall  by  carrying  his  building  further  up,  he  must  pay 
his  proportion  of  "  the  appraised  value  of  raising  it"  This, 
as  we  have  seen,  includes  in  this  case  the  expense  of  rebuild- 
ing the  old  wall  of  sufficient  thickness  and  strength  to  carry 
the  added  height. 

This  construction  fulfills  the  letter  of  the  statute  anji 
<5omports  with  its  spirit.     It  is  fair  and  equitable  to  all  par- 
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ties  and  is  in  line  with  the  objects  and  purposes  of  the  act 
The  owner  of  the  partition  wall  who  did  not  contribute  to 
the  expense  of  raising  and  strengthening  it  may  use  the  new 
wall  as  he  did  the  old,  without  additional  expense;  but,  as 
soon  as  he  seeks  to  advantage  himself  of  the  new  wall  by 
using  the  added  part  in  common,  he  should  pay  his  fair 
proportion  of  the  value  thereof,  to  be  ascertained  as  provided 
by  statute. 

In  estimating  this  expense  the  party  wishing  to  avail 
himself  of  the  new  wall  will  undoubtedly  have  credit  for  any 
of  the  old  material  which  may  have  been  used  in  the  new 
wall,  and  he  is  under  no  obligation  to  contribute  to  the  ex- , 
pense  of  the  new  wall  until  he  derives  an  adequate  return, 
to-wit,  the  use  of  a  new  wall  which  will  support  a  much 
larger  structure  than  the  old  one.  We  desire  to  emphasize 
the  thought  that  the  statute  expressly  recognizes  the  rebuild- 
ing of  an  old  wall  in  increasing  the  height  of  an  old  one. 
That  it  was  necessary  to  do  so  in  this  case  there  is  no  shadow 
of  doubt. 

Plaintiff  was  fully  protected  in  his  right  to  use  the  new 
wall  to  the  same  extent  that  he  did  the  old  one,  but  his  prayer 
for  a  decree  quieting  title  to  the  new  wall  without  paying 
any  of  the  expenses  of  reconstruction  and  of  heightening  it, 
which  would  give  him  the  right  to  use  it  as  he  would,  was 
properly  denied. 

The  decree  of  the  trial  court  was  right,  and  it  is  df- 
firmed. 


EuNDBLL  &  Hough  v.  Anchob  Fibb  Insubancb  Company, 

Appellant. 

Insurance:  waiver  of  "iron  safe"  clause:  evidence.  To  consti- 
tute a  waiver  on  the  part  of  the  insurance  company  of  a  condi- 
tion in  a  policy  precedent  to  recovery  thereon,  there  must  be 
some  conduct  on  the  part  of  the  company  which  will  lead  the 
assured  to  believe  that  strict  compliance  with  the  contract  will 
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not  be  insisted  upon.  Evidence  reviewed  and  held  sufficient  to 
warrant  a  finding  that  the  insurance  company  waived  the  pro- 
visions of  the  "  iron  safe  "  clause  in  its  policy. 

Appeal  from  Wapello  District  Court. —  Hon.  M.  A.  Rob- 

BBTS,  Judge. 

Thubsday,  October  19,  1905. 

Suit  on  a  fire  insurance  policy.  Trial  to  a  jury,  and 
verdict  and  judgment  for  the  plaintiffs.  The  defendant  ap- 
peals.—  Affirmed. 

Sullivan  &  Sullivan,  for  appellant 

McElroy  &  McElroy  and  McNett  &  Tisdale,  for  ap- 
pellee. 

Shebwin,  C.  J. —  The  policy  in  suit  contained  a  stipu- 
lation known  as  the  iron-safe  clause,  which,  in  the  instant 
case,  is  as  follows : 

The  assured  under  this  policy  hereby  covenants  and 
agrees  to  keep  a  set  of  books,  showing  a  complete  record  of 
business  transacted,  including  all  purchases  and  sales,  both 
for  cash  and  credit,  together  with  the  last  two  inventories 
of  said  business,  which  shall  be  taken  annually,  and  further 
covenants  and  agrees  to  keep  such  books  and  inventories 
securely  locked  in  a  fire-proof  safe  at  night,  and  at  all  times 
when  the  store  mentioned  in  the  within  policy  is  not  actually 
open  for  business,  or  some  secure  place  not  exposed  to  a  fire 
which  would  destroy  the  house  where  said  business  is  carried 
on;  and  in  case  of  loss,  the  assured  agrees  and  covenants 
to  produce  such  books  and  inventories,  and  in  event  of  failure 
to  produce  the  same,  this  policy  shall  be  null  and  void,  and 
no  suit  or  action  at  law  shall  be  maintained  thereon  for  any 
such  loss. 

There  was  a  breach  of  this  condition  of  the  policy,  and 
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the  defense  is  based  thereon.  The  trial  court  instructed 
that  the  failure  to  comply  with  the  provision  of  the  policy  as 
to  keeping  books  and  inventories  and  keeping  the  same  in  a 
safe  place  would  not  defeat  the  right  of  recovery,  but  that 
the  provision  requiring  the  production  of  such  books  and 
inventories  in  case  of  a  loss  made  it  incumbent  on  the  plain- 
tiffs'to  reasonably  and  substantially  comply  therewith  when 
called  upon  to  do  so,  and  that  a  failure  to  produce  such  books 
and  inventories  would  defeat  recovery,  unless  a  waiver  of 
the  breach  of  the  condition  was  shown. 

As  we  understand  the  argument  on  rehearing,  the  ap- 
pellant does  not  now  contend  that  the  instruction  is  erroneous, 
though  on  the  original  submission  such  was  in  its  contention. 
The  appellees  have  not  appealed,  and,  of  course,  cannot  be 
heard  to  complain  thereof,  and  this  narrows  the  controversy 
to  the  question  of  waiver  alone.  On  this  question,  the  jury- 
was  instructed  that,  in  order  to  establish  the  waiver,  plain- 
tiffs must  prove  that  defendant,  with  full  knowledge  of  the 
inability  of  plaintiffs  to  comply  with  the  stipulation  of  the 
policy  requiring  them  to  produce  the  books  and  inventories, 
^^  neglected  to  declare  its  intention  of  insisting  on  the  for- 
feiture, but  by  its  acts  recognized  and  treated  the  policy  as 
a  valid  and  subsisting  contract  between  it  and  the  plaintiffs, 
and  induced  plaintiffs  to  act  in  that  belief,  and  that  plaintiffs 
thereupon  did  in  fact  incur  trouble  and  expense."  The 
statement  that  if  the  defendant  "  neglected  to  declare  its  in- 
tention," etc.,  was  not  a  correct  statement  of  the  law,  be- 
cause mere  neglect  to  insist  upon  a  forfeiture  would  not  alone 
constitute  a  waiver.  Ervay  v.  Fire  Ass'n,  119  Iowa,  304; 
Keeman  v.  Missouri  Siaie  Mui.  Ins.  Co.,  12  Towa,  126. 
To  constitute  a  waiver,  there  must  be  some  aflSrmative  act  on 
the  part  of  the  insurer,  and  it  must  be  conduct  which  induces 
the  insured  to  "  rest  on  the  well-founded  belief  that  strict 
performance  of  a  condition  will  not  be  insisted  upon." 
Lake  v.  Farmers'  Ins.  Co.,  110  Iowa,  473.  But,  when  such 
conduct  IS  shown,  the  insurer  cannot  in  good  faith  set  up 
Vol.  128  Ia.— 37 
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the  breach  of  the  condition  as  a  bar  to  recovery.  See  same 
case. 

Mr.  Kirkham,  the  secretary  and  general  adjuster  of  the 
appellant,  "went  to  Ottumwa  to  investigate  and  adjust  the 
loss.  He  went  to  the  residences  of  the  plaintiffs,  and  made 
inquiries  of  Mrs.  Rundell  and  Mrs.  Hough  as  to  the  where- 
abouts of  their  respective  husbands.  They  were  not  within 
reach,  and  he  was  so  informed.  He  then  inquired  of  Mrs. 
Rundell  as  to  the  time  of  the  fire,  by  whom  it  was  discovered, 
and  her  husband's  first  knowledge  thereof,  which  of  the  two 
plaintiffs  was  in  the  store  last  the  night  of  the  fire,  and  the 
time  that  Mr.  Rundell  reached  home.  He  also  asked  the 
amount  of  money  that  Mr.  Hough  had  in  the  storp  at  the  time 
of  the  fire,  and  about  the  books,  accounts,  invoices  and  safe. 
He  was  told  by  Mrs.  Rundell  that  there  was  no  safe,  that 
the  books  and  accounts  were  burned,  and  that  there  was  an 
invoice,  but  the  date  thereof  was  not  known  to  her.  Mrs. 
Rundell  also  described  the  books  kept  by  her  husband.  Mr. 
Kirkham  then  told  her  to  tell  her  husband  to  send  in  proofs 
of  loss,  and  she  did  so.  tell  him  on  the  same  day.  In  answer 
to  his  inquiries  on  the  same  day,  Mr.  Kirkham  was  also  told 
by  Mrs.  Hough  that  there  was  no  safe  and  that  the  papers 
were  burned,  and  he  then  told  her  that  "  they  would  have 
to  send  in  their  proofs  of  loss,^'  and  that  "  he  didn't  think 
there  would  be  any  trouble  about  insurance,  because  he  had 
been  talking  to  several,  and  they  spoke  well  of  Mr.  Run- 
dell." 

Two  days  after  these  conversations  Mr.  Kirkham  re- 
turned to  Ottumwa.  He  again  called  at  Mr.  Hough's  resi- 
dence, asked  for  him,  and,  on  being  told  by  Mrs.  Hough 
that  he  had  not  returned,  told  her  to  tell  Mr.  Hough  that 
they  "  would  have  to  send  in  their  proofs  of  loss.^^  Under 
the  instruction  of  the  trial  court  the  breach  of  the  condition 
consisted  in  not  being  able  to  produce  the  books  and  inven- 
tories as  stipulated.  This  being  true,  if  the  plaintiffs  had 
themselves  told  Mr.  Kirkham  that  the  books  and  inventories 
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were  destroyed  by  the  fire,  so  that  they  could  not  produce 
them,  there  can  be  no  question  that  the  defendant  would 
have  had  full  and  explicit  information  on  the  one  vital  ques- 
tion, and,  if  after  the  lapse  of  suflScient  time  for  further 
investigation,  it  had  waived  the  condition,  it  could  not  there- 
after say  that  the  waiver  was  without  full  knowledge  of  the 
breach  of  the  contract,  and  not  binding. 

If,  therefore,  the  statements  of  the  wives  should  be 
treated  as  if  made  by  the  plaintiffs,  the  same  result  would 
follow,  because  of  the  second  conversation  with  Mrs.  Hough, 
in  which  no  reservation  whatever  was  made  by  Mr.  Kirk- 
ham.  We  know  of  no  authority  holding  that  the  knowledge 
on  which  a  waiver  is  based  must  come  from  any  particular 
person;  It  is  the  kncTwledge  itself  which  is  essential,  and 
not  its  source.  It  may  be  true  that  Kirkham,  in  conference 
with  the  women,  was  not  bound  to  assume  that  they  had  full 
information  of  the  facts,  or  that  they  were  speaking  by  au- 
thority of  their  husbands,  and  yet,  if  their  information  was 
correct,  and  they  did  in  fact  impart  to  him  the  knowledge 
that  the  books  and  inventories  were  burned  and  could  not 
be  produced,  he  was  then  in  possession  of  all  the  knowledge 
necessary  on  the  vital  question,  and  if  he  then  or  afterwards 
chose  to  act  thereon,  the  defendant  cannot  complain  of  the 
source  of  such  knowledge. 

The  appellant  contends,  however,  that  the  plaintiffs 
were  bound  to  send  in  their  proofs  of  loss,  and  that  Kirk- 
ham did  not  therefore  induce  them  to  incur  any  expense  or 
trouble  which  they  need  not  otherwise  have  incurred.  The 
fallacy  of  this  argument  is  apparent,  when  we  consider  the 
fact  that  the  plaintiffs  knew,  as  well  as  the  defendant  the 
condition  of  the  contract,  and  that  they  could  not  recover 
thereon  because  of  the  loss  of  their  books  and  inventories, 
and  that  such  being  the  case  they  need  not  have  incurred  the 
expense  of  sending  proofs  of  loss.  Hence,  if  they  sent  them 
in  response  to  Kirkham's  request,  and  by  so  doing  incurred 
expense  or  trouble,  all  of  which  the  record  showed  they  did. 
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they  are  within  the  principle  of  the  cases  in  which  it  has  been 
held  that  similar  acts  constituted  a  waiver  of  the  conditions 
of  the  policy.  Hollis  v.  State  Ins.  Co.,  65  Iowa,  454 ;  Brown 
V.  State  Ins.  Co.,  74  Iowa,  428 ;  Corson  v.  Mvi.  Fire  Ins. 
Co.,  113  Iowa,  641;  Lake  v.  Ins.  Co.,  110  Iowa,  473;  Evd- 
son  V.  N.  P.  By.  Co.,  92  Iowa,  231 ;  Ostrander  on  Fire  In- 
surance (2d  Ed.),  section  225;  May  on  Insurance  (4th 
Ed.),  section  504.  This  principle  is  weU  establidied  by 
our  own  cases,  and  is  not  in  conflict  with  the  rules  laid  down 
in  Fitchpatrick  v.  Ins.  Co.,  53  Iowa,  335,  and  Antes  v.  West. 
Assurance  Co.,  84  Iowa,  355. 

The  question  of  waiver  was,  therefore,  properly  sub- 
mitted to  the  jury,  and  the  judgment  is  affirmed. 


Henry  Ovebhousee,  Administrator,  etc.  Appellee,  v. 
American  Cereal  Company,  Appellants  A.  H.  Con- 
nor &  Company  et  al.,  Appellees. 

Negligence:    joint  tort:    pleading:    evidence.    The  general  denial 

1  by  one  defendant  of  a  petition  charging  a  joint  tort,  resulting 
in  a  personal  injury,  will  permit  of  proof  that  the  other  defend- 
ant was  an  independent  contractor,  the  negligent  acts  of  whose 
employes  caused  the  injury  complained  of,  and  the  matter  is 
not  governed  by  Code,  section  3629,  which  requires  that  justi- 
fication, excuse,  etc.,  must  be  specially  pleaded. 

Appeal:    waiver  of  error.    Where  an  action  has  been  tried  by  both 

2  parties  and  submitted  on  the  theory  that  a  certain  issue  was 
presented  by  the  pleadings,  neither  can  insist  on  appeal  that 
the  question  is  not  in  the  case. 

Instructions:    sights  and  liabilities  of  several  defendants.    Where 

3  the  issue  as  to  the  sole  liability  of  one  joint  defendant  is  pre- 
sented, based  on  the  ground  that  such  defendant  was  an  "  inde- 
pendent contractor"  for  whose  negligence  his  co-defendant 
was  not  liable,  the  court's  instructions  should  fully  designate 
the  liabilities  of  an  "  independent  contractor,"  and  define  the 
relationship  of  the  several  defendants. 
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Appeal  from  Linn  District  Court, —  Hon.  B.  H.  Mtt^t.^tl^ 

Judge. 

Thuksday,  October  19,  1905. 

Action  by  plaintiff,  as  the  administrator  of  the  estate 
of  W.  L.  Overhouser,  deceased,  to  recover  damages  caused, 
as  alleged,  by  negligence  on  the  part  of  defendants,  and  re- 
sulting in  the  death  of  said  W.  L.  Overhouser.  The  trial 
was  to  a  jury,  and  the  verdict  was  "  in  favor  of  the  plaintiff 
and  against  the  American  Cereal  Company,  and  for  the  de- 
fendant A.  H.  Connor  &  Co.  as  between  A.  H.  Connor  &  Co. 
and  the  plaintiff."  There  was  judgment  on  the  verdict  as 
against  the  cereal  company,  and  therefrom  it  appeals.  The 
plaintiff  appeals  as  against  A.  H.  Connor  &  Co.  Dismissed 
on  pkintiff's  appeal. —  Reversed  on  defendant's  appeal. 

Jamison  &  Smyth,  for  plaintiff. 

/.  C.  Cook  and  H.  Loomis,  for  defendant  Cereal  Com- 
pany. 

Damley,  Hvbhard  dc  Wheeler,  for  defendants  A.  H. 
Connor  &  Co. 

Bishop,  J. —  This  is  the  second  appeal  in  this  case. 
For  the  opinion  on  the  former  appeal,  see  118  Iowa,  417. 
The  negligence  complained  of,  stated  generally,  is  that  the 
defendants  permitted  stone  and  rock  to  fall  from  their  wag- 
ons upon  a  public  street  of  the  city  of  Cedar  Rapids,  and 
suffered  and  permitted  such  rock  and  stone  to  there  remain, 
so  that  plaintiff's  intestate,  while  riding  a  bicycle  along  said 
street,  struck  said  rock  and  stone  and  was  thrown  to  the 
pavement,  and  sustained  injuries  from  which  he  died.  The 
defendants  joined  in  answer,  denying  specifically  the  allega- 
tions of  the  petition. 

At  the  close  of  all  the  evidence  in  the  case,  the  defendant 
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cereal  company  moved  tJie  court  to  instruct  a  verdict  in  its 
favor,  one  of  the  grounds  therefor  being  that  the  evidence 
made  it  appear  without  conflict  that  the  work  in  connection 
with  which  the  rock  and  stone  were  dropped  and  permitted 
to  remain  in  the  street  was  being  done  by  the  defendants  A. 
H.  Connor  &  Co.  as  independent  contractors;  that  the  n^ 
ligence  complained  of,  if  such  there  was,  was  chargeable 
solely  to  said  A.  H.  Connor  &  Co.  This  motion  was  over- 
ruled, and  thereupon  the  defendant  cereal  company  requested 
the  court  to  instruct  the  jury,  not  only  that,  if  Connor  &  Co. 
were  found  to  be  independent  cotractors,  said  cereal  com- 
pany would  be  entitled  to  a  verdict  in  its  favor,  but  further 
defining  the  conditions  under  which,  if  found,  the  jury  would 
be  warranted  in  reaching  the  conclusion  that  the  relationship 
of  Connor  &  Co.  to  the  work  was  in  fact  that  of  independent 
contractors.  The  requests  thus  made  were  refused.  Afl 
bearing  upon  the  subject-matter  thereof,  however,  the  court 
on  its  own  motion  gave  the  seventh  instruction,  whereby  the 
jury  was  told,  among  other  things,  that  if  "  Connor  &  Co. 
were  independent  contractors,  having  in  charge  the  excava- 
tion of  the  stone  and  hauling  the  same  .  .  .  for  the 
American  Cereal  Company,"  then  the  cereal  company  would 
not  b^  liable  for  the  acts  of  Connor  &  Co.  in  permitting  stone 
to  drop  and  remain  upon  the  street.  If,  however,  "  Connor 
&  Co.  were  not  independent  contractors,  but  only  the  servants, 
agents,  and  employes  of  the  cereal  company,"  then  the  cereal 
company  would  be  liable  for  the  acts  of  Connor  &  Co.,  etc 
1^0  other  instruction  touching  the  subject  was  given. 

The  main  contention  for  error  on  the  part  of  the  appel- 
lant cereal  company  is  made  to  rest  upon  the  refusal  of  the 
court  to  instruct  as  requested,  and  upon  the  giving  of  the 
seventh  instruction  without  either  defining  the  expression 
"  independent  contractor,"  or  pointing  out  the  distinction, 
as  related  to  the  law  of  negligence,  between  an  independent 
contractor  on  the  one  hand  and  a  mere  servant  or  employe 
on  the  other  hand. 
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I.     We  may  first  dispose  of  a  question  of  practice.    The 
right  of  the  cereal  company  to.  present  the  contention  as  made 
by  it  is  challenged  by  plaintiff  on  the  ground  that,  the  sub- 
1.  neclicsncb:     jectrmatter  thereof  not  being  within  the  issues 
jSSdSg:'         (the  answer  being  in  effect  a  general  denial), 
evidence.  error  cannot  be  predicated  upon  the  refusal  to 

instruct  as  requested.  We  think  the  point  is  without  merit. 
The  petition  charges  a  joint  tort,  and  the  effect  of  the  gen- 
eral denial  was  to  put  in  direct  issue  the  commission  of  such 
tort.  And,  as  in  cases  where  a  joint  tort  is  charged  a  re- 
covery may  be  had  upon  proper  proof  as  against  either  one 
or  both  of  the  tort  feasors  named  as  defendants,  it  follows, 
if  for  no  other  reason,  that  the  general  denial  must  be  ac- 
cepted as  putting  in  issue  the  commission  of  the  tort  in  favor 
of  each  of  the  defendants  taken  singly,  as  well  as  in  favor  of 
both  taken  jointly.  Now,  any  evidence  which  tends  to  nega- 
tive or  disprove  the  matters  of  fact  alleged  in  the  petition 
is  proper  to  be  admitted  under  a  general  denial.  Converse- 
ly stated,  such  is  the  rule  of  the  statute,  and  it  is  the  doctrine 
of  all  the  cases.  Code,  section  3615 ;  Johnson  v.  Permell,  67 
Iowa,  669. 

Here  the  defendant  cereal  company  is  a  corporation. 
Whatever  was  done  by  it  must  have  been  done  by  its  agents 
or  servants.  The  effect  of  its  answer,  therefore,  was  to  deny 
that  the  persons  by  whom  the  things  actually  done,  as  com- 
plained of,  were  its  agents  or  servants.  That  it  had  the 
right  defensively  to  make  proof  addressed  to  that  issue  is  not 
open  to  doubt.  And  in  our  view  there  can  be  no  good  reason 
for  saying  that  under  such  circumstances  the  defense  may 
not  be  aided  — -  or,  for  that  matter,  completely  established  — 
by  pointing  out  the  fact  that  the  workmen  whose  carelessness 
gave  rise  to  the  charge  of  negligence  were  in  truth  the  agents 
or  servants  of  an  independent  third  person.  Proof  of.  such 
fact  would  operate  ex  necessitate  to  completely  negative  the 
allegations  of  the  petition.  As  supporting  this  conclusion, 
see  the  following  cases :    Bahhage  v.  Church,  54  Iowa,  172 ; 
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Fembach  v.  Waterloo,  76  Iowa,  598;  Scott  v.  Morse,  54 
Iowa,  732 ;  Wallace  v.  Robb,  37  Iowa,  192 ;  Roenier  v.  Stri- 
ker, 142  N.  Y.  134. 

Counsel  for  plaintiff  seems  to  think  that  the  case  comes 
within  the  provisions  of  Code,  section  3629,  which  are  that 
"  any  defense  .  .  .  showing  matter  of  justification,  ex- 
cuse, discharge  or  release,  and  any  defense  which  admits  the 
facte  of  the  adverse  pleading,  but  by  some  other  matter  seeks 
to  avoid  their  legal  effect^  must  be  specially  pleaded."  But 
here  no  matter  of  justification,  etc,  is  relied  upon,  nor  is  any 
fact  alleged  in  the  petition  admitted.  On  the  contrary,  every 
fact  pleaded  is  met  by  a  specific  and  positive  denial.  It  be- 
comes manifest,  therefore,  that  the  Code  provision  can  have 
no  application.  The  cases  cited  and  relied  upon  by  counsel 
for  plaintiff  do  not  sustain  the  position  taken  by  them.  In 
Dyson  v.  Ream,  9  Iowa,  51,  which  was  an  action  for  tres- 
pass, the  defendant  admitted  his  entry  on  the  property,  and 
his  adverse  possession.  It  was  held  substantially  —  and 
this,  in  conformity  with  the  statute  —  that  he  could  not 
justify  by  making  proof  of  ownership  in  himself  without 
special  pleading.  The  cases  of  Patterson  v.  Clark,  20  Iowa, 
429 ;  Scott  v.  Morse,  supra,  and  Morning  v.  Long,  109  Iowa, 
288,  do  not  differ  in  the  principle  involved  from  the  Dyson 
Case.  The  cases  of  Brown  v.  McLeish,  71  Iowa,  381,  and 
Eller  V.  Loomis,  106  Iowa,  381,  are  not  in  point 

Although  the  question  made  is  disposed  of  by  what  is 
said  above,  still  we  may  add  that,  without  regard  to  the  pre- 
cise wording  of  the  answer,  it  seems  clear  that  the  matter 
of  the  relation  existing  between  the  several  de- 
*  waiver  of        fcudauts  was  regarded  as  having  been  raised  by 
such  answer,  and  therefore  fairly  in  the  case. 
Evidence  bearing  upon  the  subject  was  brought  forward  on 
the  part  of  both  plaintiff  and  defendants ;  and  this,  without 
objection.     Moreover,  the  court  gave  recognition  thereto  in 
express  terms  in  the  seventh  instruction  as  given  to  the  jury. 
The  case  having  been  tried  and  submitted  to  the  jury  upon 
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the  theory  that  the  liability  of  the  cereal  company,  defensively 
considered,  was  dependent  upon  whether  Connor  &  Company 
were  independent  contractors,  or,  on  the  contrary,  mere  em- 
ployes, it  does  not  remain,  as  we  think,  for  plaintiff  to  now 
insist  that  the  question  is  not  in  the  case,  and  therefore  that  • 
we  may  not  consider  the  error  complatined  of.  Hoyt  v.  Royt, 
68  Iowa,  703 ;  Btimett  v.  Loughridge,  87  Iowa,  324. 

JI.  Having  determined  that  the  exact  relation  existing 
between  the  several  defendants  was  a  question  in  the  case  to 
be  submitted  to  the  jury,  it  became  the  duty  of  the  court  to 
^'  iro^s^rights  f^lly>  ^  ^^^  ^8  correctly,  instruct  upon  'the 
fd»  ^of'**'  subject.  Counsel  for  appellant  do  not  deny  but 
fendSlts!*^  that  the  seventh  .  instruction,  given  correctly, 
states  the  abstract  proposition  of  law  as  involved  in.  the  case. 
Their  contention  is,  however,  that  further  and  explanatory 
instructions  as  requested  were  absolutely  essential  to  enable 
the  jury  to  make  application  of  the  abstract  rule  stated  in  the 
instruction  so  given.  Counsel  for  appellee,  on  the  other 
hand,  do  not  argue  against  the  propriety  of  explanatory  in- 
structions, but  it  is  insisted  upon  by  them  that  the  requests 
as  made,  taken  singly  or  together,  are  out  of  harmony  with 
the  state  of  the  law,  and  for  that  reason  were  properly  re- 
fused ;  and,  further,  that  the  court,  in  the  absence  of  proper 
requests,  was  not  bound  to  go  beyond  a  statement  of  the  rule 
in  general  terms,  as  was  done  in  the  instruction  given.  Now, 
while  the  words  and  terms  in  ordinary  use,  and  therefore  pre- 
sumably within  the  general  understanding  of  men,  need  not 
be  defined  in  instructions,  yet,  in  all  cases  where  words  or 
terms  are  used  in  a  legal  or  technical  sense  differing  from 
that  which  the  common  use  of  the  words  imports,  it  is  at 
least  proper,  and  it  is  not  going  too  far  to  say  that  in  many 
cases  it  may  be  necessary,  to  give  definitive  or  explanatory 
instructions.  Taking  the  expression  instantly  under  consid- 
eration, "  an  independent  contractor,"  and  within  the  popular 
understanding  which  the  words  import,  it  is  wholly  descrip- 
tive.    The  expression  serves  merely  to  point  out  one  of  a 
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class,  and  when  so  used,  it  may  be  conceded  that  no  words  of 
definition  are  needed.  But  in  the  law  of  negligence  the  ex- 
pression is  used,  not  merely  in  a  descriptive  sense,  but  as  well 
to  designate  a  relationship,  in  the  presence  of  which,  when 
established,  the  law  undertakes  to  prescribe  distinctive  rights- 
and  liabilities.  It  is  for  the  court,  then,  as  a  matter  of  law, 
to  define  the  relationship,  and  for  the  jury  to  make  finding  of 
the  fact  as  to  its  existence.  Any  other  rule  would  hav^  for 
its  plain  result  a  submission  to  the  jury  of  both  the  question 
of  law  and  of  fact  And  as  to  the  former  question  they  would 
find  themselves  "  set  adrift  without  compass  or  sextant  upon 
an  uncharted  sea.'*  Our  conclusion  thus  expressed  finds  sup- 
port in  the  following  cases:  Cohh  v.  Simon,  119  Wis.  597 
(97  K  W.  276);  Mvldowney  v.  Emlxmy,  32  Iowa,  176; 
SeeJcel  v.  Normcun,  71  Iowa,  264;  Emmerson  v.  Fay,  94  Va. 
60  (26  S.  E.  386).  See,  also,  as  bearing  on  the  subject^  11 
Encyclopaedia  of  Pleading  and  Practice,  203  et  seq.,  and 
cases  cited. 

Now,  essential  to  a  determination  of  the  question  of  lia- 
bility  on  the  part  of  the  cereal  company  was  an  answer  to  the 
primary  question  as  to  the  relationship  existing  between  that 
company  and  Connor  &  Co.  Inherently,  therefore,  the 
latter  question  became  a  part  of  the  law  of  the  case.  It  is 
well  settled  in  this  State  that,  independent  of  any  requests 
made,  the  law  of  the  case  must  be  given  to  the  jury,  and  a 
failure  to  do  so  will  be  reversible  error.  Owen  v.  Owen,  22 
Iowa,  270 ;  Upton  v.  Paxton,  72  Iowa,  299 ;  Seekel  v.  Nor- 
mem,  supra. 

In  our  opinion  filed  upon  the  former  submission  of  thia 
case,  we  had  occasion  to  point  out  upon  what  conditions  the 
legal  relationship  of  independent  contractor,  as  related  to  the 
law  of  negligence,  are  made  to  rest,  and  we  need  not  further 
enlarge  thereon.  It  is  sufficient  to  say  tliat,  for  the  failure 
of  the  court  to  instruct  upon  the  subject  otherwise  than  by 
the  abstract  statement  found  in  the  seventh  instruction,  a  new 
trial  must  be  awarded  to  the  appellant  company. 


Digitized  by  VjOOQIC 


Oct  1905]     National  Bank  v.  Brubaker.  58T 

-III.  In  respect  to  the  appeal  by  plaintiff  as  against 
Connor  &  Co.,  we  have  to  say  that  the  record  before  us  pre- 
sents no  matter  to  which  we  can  give  consideration.  The 
verdict  of  the  jury  is  set  forth,  but  no  motion  for  new  trial 
was  made  on  behalf  of  plaintiff,  nor  was  there  any  judgment 
rendered  against  him  and  in  favor  of  Connor  &  Co..  to  which 
exception  was  taken.  There  was,  then,  nothing  from  which 
an  appeal  could  be  taken. 

Accordingly  the  appeal  of  plaintiff  as  against  Connor  & 
Co.  is  dismissed,  the  judgment  in  favor  of  plaintiff  against 
the  cereal  company  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Dismissed  on  plaintiff's  appeal.  Reversed  on  defend- 
ant's appeal. 


The  First  Nationai.  Bank  of  Indianola,  Iowa,  Appel- 
lant, V.  C.  D.  Brubaker,  D.  Brubaker  and  S.  I. 
Brubaker,  Appellees. 

Fraudulent  conveyances:    parent  and  child.    The  conveyance  of 

1  property  from  a  son  to  his  parents  in  satisfaction  of  an  indebt- 
edness, is  valid  as  .against  other  creditors  in  the  absence  of 
actual  fraud. 

Partnership:    disposition  of  assets.    The  conveyance   of  partner- 

2  ship  property  in  satisfaction  of  the  debt  of  an  individual  part- 
ner, when  made  in  good  faith,  will  not  be  set  aside  at  the  suit 
of  a  firm  creditor,  even  though  the  firm  or  the  individual  part- 
ner were  insolvent  at  the  time. 

Division  of  firm  property:    sale  by  one  partner.    A  sale  by  each 

3  partner,  acting  separately  and  on  his  own  terms,  of  his  interest 
in  firm  property  amounts  to  a  division  thereof,  and  the  validity 
of  a  transfer  by  either  of  property  received  in  exchange  for  his 
interest  is  not  dependent  upon  the  consent  of  the  other. 

Appeal    from    Warren    District    Court. —  Hon.    Edmund 
N"iCHOLs,  Judge. 

Thutisday,  October  19,  1905. 
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The  opinion  states  the  case. —  Affirmed. 

Henderson  &  Henderson,  for  appellant 

0.  C.  Brown,  for  appellees. 

Weaver,  J. —  On  or  about  March  1,  1902,  the  defend- 
ant C.  D.  Brubaker  and  one  Alexander  entered  into  partner- 
ship as  retail  merchants.  Brubaker  had  very  little  capital, 
and  his  father  and  mother,  who  are  co-defendants  herein, 
advanced  or  loaned  to  him  about  $1,800  with  which  to  begin 
business.  In  August  following  the  firm  property  was  sold 
to  Nuzom  Bros.  For  some  reason  not  clearly  indicated,  the 
partners  did  not  unite  in  the  deal  with  the  purchasers,  but 
conducted  separate  negotiations;  Alexander  selling  his  half 
or  partnership  interest  to  one  of  the  Nuzoms,  and  Brubaker 
selling  his  interest  to  the  other,  each  making  such  terms  and 
receiving  his  pay  in  such  money  or  property  as  was  satisfac- 
tory to  himself.  In  making  this  deal,  C.  D.  Brubaker  was 
assisted  by  his  father,  and  the  transaction  took  the  form  of  an 
exchange  of  properties ;  the  Brubakers  transferring  to  Xuzom 
the  half  interest  in  the  partnership  property,  together  with  a 
house  and  lot  owned  by  the  elder  Brubaker  and  occupied  by 
him  as  a  homestead,  in  consideration  of  which  Nuzom  under- 
took to  give  title  to  the  other  party  to  a  40-acre  tract  of  land 
owned  by  him  in  that  vicinity,  transfer  a  small  stock  of  goods 
then  held  in  a  neighboring  town,  and  to  pay  in  addition  to  the 
property  here  mentioned  the  sum  of  $665  in  money.  In 
closing  this  exchange,  the  cash  payment  and  the  conveyance 
of  the  land  were,  with  the  consent  or  at  the  direction  of  C.  D. 
Brubaker,  made  to  his  parents  in  alleged  payment  of  the  loan 
made  to  him  when  he  entered  business. 

The  tracts  of  real  estate  entering  into  the  exchange  were 
both  incumbered  by  mortgage,  and  the  parents  are  not  shown 
to  have  received  from  the  transactions  money  or  property 
materially  in  excess  of  the  debt  due  them  from  their  son. 
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The  small  stock  of  goods  referred  to  was  subsequently  levied 
upon  and  sold  for  the  benefit  of  the  plaintiff  herein  as  a 
creditor  of  the  firm  of  Alexander  &  Brubaker.  When  the 
firm  went  out  of  business,  it  was  indebted  to  the  plaintiff  in 
a  considerable  sum  and  had  outstanding  obligations,  most  or 
all  of  which  were  taken  up  by  said  bank  or  paid  by  checks 
drawn  upon  it  by  said  Alexander  for  the  firm,  thus  accumu- 
lating an  overdraft  Suit  was  afterward  brought  upon  the 
indebtedness  thus  incurred  and  judgment  obtained,  on  which, 
after  allowing  all  proper  credits,  there  is  still  an  unpaid  bal- 
ance of  several  hundred  dollars.  .C.  D.  Brubaker  proving 
to  be  insolvent,  this  action  was  brought  in  equity  to  subject 
the  40-acre  tract,  above  mentioned  as  having  been  conveyed 
to  the  parents,  to  the  payment  of  the  plaintiff's  judgment. 
The  theory  of  the  plaintiff  is  that  C.  D.  Brubaker's  interest 
in  the  partnership  property  and  business  was  first  liable  to 
the  payment  of  partnership  debts,  and  that  the  transfer  or 
payment  to  D.  Brubaker  and  S.  I.  Brubaker  of  a  part  of  the 
proceeds  of  the  sale  of  said  property  was  fraudulent  The 
trial  court  after  hearing  all  the  evidence  found  for  the  de- 
fendants and  dismissed  the  plaintiff's  bill,  and  from  this  judg- 
ment the  plaintiff  appeals.  In  our  view  the  right  of  the 
plaintiff  to  the  relief  demanded  rests  wholly  upon  the  ques- 
tion whether  the  all^ation  of  fraud  is  fairly  established  by 
the  record.  A  careful  reading  of  the  testimony  leads  us  to 
agree  with  the  conclusion  reached  by  the  trial  court. 

I.     There  is  nothing  shown  which  would  justify  us  in 

saying  that  the  parents  of  C.  D.  Brubaker,  in  receiving  the 

money  and  property  in  payment  of  their  debt,  were  actuated 

1.  Fraudulent     ^y  ^^^  purpose  to  hinder  or  delay,  or  to  assist 

^Tcnt'^A^'   their  son  in  hindering  or  delaying,  the  partner^ 

child.  gjjjp  crejitorg  in  ^jj^  collection  of  their  claims. 

It  may  well  be  that  they  were  dissatisfied  with  the  outlook  for 
the  success  of  their  son  in  the  partnership  business,  and  were 
anxious  to  avoid  loss  by  having  him  pay  or  secure  the  debt 
due  to  them.     That  a  creditor  may  lawfully  receive  pay  or 
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take  security  from  his  debtor,  even  though  he  knows  or  ought 
to  know  that  the  result  of  such  transaction  will  be  to  delay 
or  defeat  other  creditors,  is  well  settled.  Carson  v.  Byers, 
«7  Iowa,  606;  Stroff  v.  Svxifford,  81  Iowa,  699;  Aulnian  v. 
Aulman,  71  Iowa,  124.  If,  however,  the  creditor  colludes 
Avith  the  debtor  and  takes  the  property  of  the  latter  for  the 
purpose  of  hindering  or  delaying,  onassisting  him  in  delaying 
or  defrauding  his  creditors,  then,  of  course,  it  is  an  elemen- 
tary proposition  of  equity  that  the  fraudulent  sale  will  be  se€ 
aside.  In  the  instant  case  there  is  no  attempt  to  show  that 
the  judgment  defendant  was  not  in  fact  indebted  to  his  father 
and  mother  in  the  fuU  amount  claimed  or  that  the  property 
transferred  in  payment  of  the  debt  was  in  excess  of  the  sum 
justly  due  to  them.  It  is  true  that  transactions  of  this  nature 
between  members  of  the  same  family  one  of  whom  is  insolvent 
or  in  failing  circumstances  will  be  closely  scrutinized,  and,  if 
the  taint  of  fraud  be  found  or  is  fairly  to  be  inferred,  they 
will  not  be  upheld.  The  right  of  a  person  to  receive  pay  or 
security  from  a  debtor  is  in  no  manner  lessened  or  restricted 
because  the  debtor  is  a  relative  or  member  of  his  family. 
The  fact  of  relationship  is  a  material  matter,  to  be  considered 
upon  the  question  of  good  faith  of  the  person  receiving  the 
property ;  but,  if  no  fraud  in  fact  be  found,  neither  law  nor 
-equity  discriminates  against  him.  We  are  satisfied  that  the 
parents  of  the  judgment  defendant  took  the  conveyance  of 
the  land  for  the  honest  purpose  of  securing  their  own  claim, 
-and  not  for  the  purpose  of  defrauding  or  delaying  the  other 
x3reditors  of  their  son. 

II.     The  proposition  most  insisted  upon  by  the  appel- 
lant is  that  the  partnership  property  and  assets  are  first  liable 
for  the  payment  of  partnership  debts,  and  that  the  use  of 
such  property  or  assets  by  a  partner  for  the  pay- 
disposition       ment  of  his  individual  debt  is  fraudulent  as  a 

of  assets. 

matter  of  law,  and  that  the  creditor  of  the  indi- 
vidual partner,  receiving  payment  in  sudi  manner,  may  be 
required  to  account  for  the  money  or  property  so  obtained. 
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Stated  in  counsePs  own  words,  the  claim  is  that  "  a  creditor 
of  one  member  of  a  firm  who  takes  partnership  property  or 
the  proceeds  thereof  in  payment  of  his  individual  debt^  know- 
ing that  the  property  is  partnership  property,  must  account 
for  the  same  or  its  value  to  a  creditor  of  the  partnership." 
In  our  judgment  this  position  is  not  tenable.  Notwithstand- 
ing the  somewhat  ill-considered  language  found  in  a  few 
decisions,  it  is  not  true,  in  this  State  at  least,  that  the  credit- 
ors of  a  firm  have  some  Sort  of  a  lien  on  partnership  property 
or  that  payment  of  the  debt  of  an  individual  partner  from  the 
partnership  assets,  even  though  made  without  actual  bad  faith, 
will.be  set  aside  as  fraudulent  at  the  suit  of  a  partnership 
<;reditor.  It  may  be  conceded  that,  when  a  court  of  equity 
has  acquired  jurisdiction  of  a  partnership  for  the  purpose  of 
ivinding  up  its  business,  partnership  property  will  be  applied 
to  the  payment  of  partnership  debts,  and  creditors  of  the 
individual  partners  can  reach  only  the  ^rplus  which  may 
remain  after  partnership  creditors  have  been  paid  in  full; 
but,  until  equity  does  obtain  jurisdiction,  the  right  to  insist 
that  partnership  property  shall  be  applied  primarily  to  the 
discharge  of  partnership  debts  is  one  belonging  solely  to  the 
several  partners  themselves,  and  is  not  available  to  the  cred- 
itors of  the  firm.  Poole  v.  Seney,  ^^  Iowa,  502 ;  Smith  v. 
Smith,  87  Iowa,  93 ;  Hawk  Eye  v.  Conlclin,  26  Iowa,  422 ; 
Maqvjoheta  v,  Willey,  35  Iowa,  330 ;  George  v,  Wamsley,  64 
Iowa,  178 ;  Sylvester  v.  Henrich,  93  Iowa,  489 ;  Johnstan  v. 
Rohuch,  104  Iowa,  523. 

Nor,  under  our  holdings,  does  the  fact  that  the  firm  or 
an  individual  member  of  the  firm  is  insolvent  give  rise  to  any 
•different  rule,  so  long  as  the  payment  or  security  of  the  indi- 
vidual debt  is  taken  in  good  faith.  This  rule  is  not  recog- 
nized by  all  courts,  but  we  have  repeatedly  aflBrmed  it,  and 
believe  it  in  accord  with  sound  principle  and  the  weight  of 
authority.  In  the  Smith  Case,  supra,  the  partnership  and 
both  of  its  individual  members  were  insolvent,  yet  a  mort- 
gage of  the  firm  property  to  secure  an  antecedent  debt  to  the 
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father  of  the  partners  was  upheld  against  the  creditors  of  the 
firm ;  it  appearing  from  the  evidence  that  the  father's  claim 
was  just,  and  that  he  acted  in  good  faith  in  taking  the  secur- 
ity. This  decision  was  arrived  at  after  two  hearings  and 
very  thorough  argument  by  counsel,  and  no  persuasive  reason 
is  now  advanced  why  we  should  depart  from  it. 

Counsel  say,  however,  that  the  application  of  the  rule 
aflSrmed  in  that  case  depends  upon  the  consent  of  all  the  part- 
ners to  the  payment  of  the  individual  indebtedness  from  the 
3  Division  of     asscts  of  the  firm,  and  that  in  the  case  at  bar 

ERTv:  M?e"by  Alexander  did  not  consent  to  the  act  of  C.  D. 

one  partner,  gjrjii^jjgj,  jj^  causing  the  land  to  be  deede,d  to 
his  father.  Conceding  the  law  to  be  as  stated,  it  does  not 
appear  to  be  applicable  to  this  case.  In  the  proper  sense  of 
the  word,  the  property  conveyed  by  Nuzom  to  D.  Brubaker 
constituted  no  part  of  the  assets  of  the  firm.  It  is  element- 
ary that  partners  may  during  the  partnership  convert  joint  or 
partnership  property  into  separate  property  or  separate  into 
joint,  and  the  property  will  on  dissolution  be  held  to  possess 
that  character  which  is  thus  impressed  upon  it  Bissett  on 
Partnership,  198-111.  Gow  on  Partnership,  296.  Story 
on  Partnership,  527.  MaqmJceta  v.  Willey,  35  Iowa,  323. 
See,  also,  cases  22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
188,  note  5.  One  partner  may  purchase  the  interest  of  all 
his  copartners  in  firm  property,  and  thereafter  the  creditors 
of  the  firm  can  claim  no  preference  over  the  individual  cred- 
itors of  the  purchaser  in  the  application  of  the  property  to 
the  payment  of  debts.  Carver  v.  Bcmrwn  (Tenn.),  4  Am.  St* 
Rep.  803 ;  Ladd  v.  Oriswold,  4  Gilman,  25  (46  Am.  Dec. 
443) ;  Hapgood  v.  Connell,  48  111.  64  (95  Am.  Dtec  516) ; 
Dimon  v.  Hazard,  32  K  Y.  65. 

It  is  not  denied  that  by  mutual  consent,  or  at  least  with- 
out protest  or  objection  on  part  of  either  Bmbaker  or  Alex- 
ander, t^iese  partners,  acting  separately  and  individually,  sold 
their  several  shares  or  interest  in  the  firm  property  to  different 
purchasers ;  each  fixing  his  own  price  and  making  his  own  * 
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terms  of  sale.  There  is  no  suggestion  that  either  partner 
ever  claimed  or  asserted  any  right  or  interest  in  the  proceeds 
of  the  sale  made  by  the  other,  or  attempted  to  exercise  any 
dominion  or  control  over  it  as  partnership  property.  These 
circumstances,  construed  in  the  light  of  the  subsequent  con- 
duct of  all  parties  concerned,  afford  ample  ground  for  hold- 
ing that  by  the  consent  of  the  parties  their  interests  in  the 
joint  property  were  disunited,  and  that  each  held  the  proceeds 
of  his  individual  sale  as  his  separate  and  individual  prop- 
erty. Such  being  the  case,  the  consent  of  Alexander  to  the 
conveyance  of  the  land  by  Nuzom  to  D.  Brubaker  in  payment 
of  the  debt  due  from  C.  D.  Brubaker  was  not  essential  to  the 
validity  of  the  transaction.  In  his  testimony  given  on  the 
trial  in  the  court  below  Alexander  denies  that  he  knew  of  the 
conveyance  of  the  land  to  D.  Brubaker,  but  does  not  claim 
there  was  any  promise  or  agreement  with  his  partner  by 
which  the  property  and  money  received  upon  the  sale  of  their 
respective  shares  was  to  be  held  and  treated  as  partnership 
assets.  On  the  contrary,  his  conduct  with  reference  to  the 
sale,  as  well  as  his  testimony  on  the  witness  stand,  is  explain- 
able only  on  the  theory  that  he,  as  well  as  C.  D.  Brubaker, 
regarded  their  rights  and  interests  in  the  partnership  prop- 
erty as  severed  and  the  proceeds  of  several  sales  as  the 
individual  property  of  the  partners.  The  right  to  insist  that 
partnership  property  be  retained  and  applied  first  to  partner- 
ship debts  is,  under  the  rule  of  our  cases  already  cited,  a  right 
to  be  asserted  by  the  partner,  and  not  by  creditors.  What- 
ever equities  to  this  end  the  creditors  may  have  are  dependent 
upon  the  equities  between  the  partners  and  must  be  worked 
out  through  them.  KimhaU  v.  Thompson,  13  Mete.  283; 
Allen  V.  Center  Valley  Co,,  21  Conn.  130  (54  Am.  Dec. 
333) ;  Ladd  v.  Griswold,  supra;  Coover's  Appeal,  29  Pa.  9 
(70  Am.  Dec.  149). 

Alexander  is  not  a  party  to  this  proceeding,  and,  if  he 
were,  the  showing  made  excludes  the  idea  that  he  has  any 
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equitable  right  to  have  the  property  in  controversy  subjected 
to  the  payment  of  the  plaintiff's  judgment 

For  the  reasons  stated,   the  decree  appealed  from  is 
aifirmed. 


li    *42  Kate  E.  Kuhnes,  Appellant,  v.  T.  A.  Cahill,  Defendant 

and  E.  H.  Riley  et  al.,  Interveners,  Appellees. 

Election  of  remedies.    The  holder  of  a  bank  check,  who,  disre- 

1  garding  the  same,  sues  for  the  amount,  aiding  the  action  by 
attachment  of  the  bank  on  which  the  check  was  drawn,  is 
bound  by  an  election  of  remedies  and  cannot  claim  the  fund 
in  bank,  by  virtue  of  the  check,  as  against  the  holders  of  other 
checks  drawn  prior  to  the  attachment. 

Bank  check:    equitable  assignment.    A  check  on  a  general  deposit 

2  amounts  to  an  equitable  assignment  of  the  fund  to  that  extent, 
and  though  unpaid  creates  a  right  to  the  fund  superior  to  that 
of  a  subsequent  attachment.  Such  an  assignment  is  unaffected 
by  the  recording  acts. 

Appeal  from  CcUhoun  District  Court. —  Hon.  Z.  A.  Church, 

Judge. 

Friday,  October  20,  1905. 

The  opinion  states  the  case.  From  a  judgment  in  favor 
of  interveners,  the  plaintiff  appeals. —  Affirmed. 

M,  R.  McCreary,  for  appellant. 

E.  C,  Stevenson,  for  appellees. 

Bishop,  J. —  August  2,  1901,  plaintiff  sold  to  defend- 
ant, Cahill,  a  lot  of  hogs  at  the  agreed  price  of  $323.60,  for 
and  on  account  of  which  Cahill  drew  a  check  in  ordinary 
form,  payable  to  plaintiff,  on  the  First  National  Bank  of 
Rockwell  City.  Plaintiff  did  not  present  the  check  at  the 
bank  for  payment  until  about  August  12,  1901,  when  pay- 
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ment  was  refused.  It  is  conceded  that  at  the  time  the  check 
was  drawn  and  presented  Cahill  had  on  deposit  in  said  bank, 
subject  to  check,  the  sum  of  $794.  Payment  was  refused 
because,  just  before  the  check  was  presented,  the  bank  had 
been  garnished  at  the  suit  of  some  person,  not  mentioned  in 
the  record,  against  Cahill.  On  August  12,.  1901,  and  after 
payment  of  the  check  had  been  refused,  plaintiff  commenced 
this  action  against  Cahill  on  account  to  recover  the  sura  of 
$323.60,  the  agreed  sale  value  of  the  hogs.  The  action  was 
aided  by  an  attachment,  and  the  First  National  Bank  was 
garnished  thereunder  on  the  same  day.  On  October  28, 
1901,  petitions  of  intervention  were  separately  filed  in  said 
action  on  behalf  of  R.  H.  Riley,  Frank  Logsdon,  C.  G.  Mc- 
Hugh,  Gilbert  Davis,  G.  W.  Carlisle,  and  H.  Conley^  Each 
of  the  petitions  was  based  upon  a  check  in  ordinary  form 
given  by  Cahill  in  payment  for  hogs  sold,  and  drawn  upon 
said  First  National  Bank.  That  in  favor  of  Riley  was 
drawn  August  3,  1901,  for  $13.77;  that  in  favor  of  Logsdon 
was  drawn  August  3,  1901,  for  $189.72;  that  in  favor  of 
McHugh  was  drawn  July  13,  1901,  for  $50.76;  that  in  favor 
of  Davis  was  drawn  August  3,  1901,  for  $92;  that  in  favor 
of  Carlisle  was  drawn  August  3,  1901,  for  $64.51 ;  and  that 
in  favor  of  Conley  was  drawn  August  2,  1901,  for  $39,30. 
In  each  of  the  petitions  it  is  alleged  that  the  respective  check 
constituted  a  pro  tanio  assignment,  equal  to  the  amount 
named  therein,  of  the  moneys  on  deposit  in  the  bank  to  the 
credit  of  Cahill.  Tlie  prayer  of  each  petition  is  that  the 
right  of  plaintiff  to  subject  said  deposit  fund  to  the  payment 
of  her  debt  be  postponed  until  after  payment  due  interveners 
has  been  made,  and  judgment  is  asked  as  against  both  parties 
and  the  bank,  garnishee.  To  the  several  petitions  of  inter- 
vention, the  plaintiff  filed  formal  answer.  The  case  was 
submitted  to  the  court  upon  an  agreed  statement  of  facts,  in 
which  was  recited  the  matters  stated  above,  with  the  addi- 
tional fact  that,  following  the  garnishment  of  the  bank  by 
plaintiff,  each  of  the  interveners  presented  his  check  to. the 
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bank  and  payment  in  each  instance  was  refused.  By  the 
judgment  entered,  plaintiff  was  awarded  a  recovery  as  against 
Cahill  in  the  amount  of  her  claim,  with  interest  and  the 
costs  of  the  action;  each  of  the  interveners  was  awarded  a 
recovery  as  against  Cahill  for  the  amount  of  his  claim,  re- 
spectively, and  against  the  deposit  fund  in  the  hands  of  the 
bank,  garnishee,  for  such  amount,  with  interest ;  in  favor  of 
the  interveners,  the  costs  of  the  action  were  ordered  taxed 
against  both  plaintiff  and  defendant  Cahill. 

It  will  be  observed  that  plaintiff  claims  nothing  in  virtue 
of  the  check  given  her.  Having  elected  to  sue  upon  the 
account  in  her  favor  against  Cahill,  and  to  proceed  by  attach- 
ment, whatever  rights  she  has  in  the  deposit 
*•  ^jJSl^  ^'  fund  arise  solely  out  of  the  garnishment  pro- 
ceedings. In  other  words,  she  is  bound  by  her 
election  of  remedies.  McLean  v,  Ficke,  94  Iowa,  283;  15 
Cyc.  262. 

This  being  true,  we  have  but  one  question  in  the  case, 

and  that  is  whether  the  several  checks  held  by  the  interveners 

amounted  to  an  assignment  of  the  funds  in  the  bank  and  for 

^  that  reason  are  entitled  to  priority  in  payment 

equitable         over  the  attachment  claim  of  plaintiff.     All  the 

assignment.  ^  ^ 

transactions  occurred  and  the  proceedings  were 
had  before  the  enactment  of  the  present  statute  on  the  subject 
of  commercial  paper,  and  in  view  of  our  frequent  decisions 
the  question  as  presented  can  hardly  be  regarded  as  an  open 
one.  The  following  cases  are  authority  for  the  rule  that  the 
giving  of  a  check  drawn  upon  a  general  deposit  fund  in  a 
bank  amounts  to  an  equitable  assignment  pro  tanto  of  such 
fund :  Roberts  v.  Corbin  &  Co.,  26  Iowa,  315 ;  Schollmier  v, 
Schoendelen,  78  lovm,  426;  May  v.  Jone^,  87  Iowa,  188; 
Bloom  V.  State  Bank,  121  Iowa,  101.  The  relation  between 
a  bank  and  a  depositor  therein  on  open  account  is  that  of  a 
debtor  and  creditor.  Ofjicer  v.  Officer,  120  Iowa,  389 ;  El- 
liott V.  BanJc,  128  Iowa,  275,  and  it  has  long  been  settled  that 
an  assignment  of  p  ^<^bt  is  good  as  against  a  garnishment 
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Moore  v.  Lowrey,  25  Iowa,  336;  Gimble  v.  Ferguson,  58 
Iowa,  414.  The  question  does  not  involve  the  recording  acts, 
as  an  assignment  by  check  is  absolute  and  the  property  does 
not  remain  in  the  possession  of  the  assignor.  As  in  the  case 
of  an  assignment  of  book  accoimts,  recording  in  such  cases  is 
unnecessary.     Lawrence  v.  McKenzie,  88  Iowa,  432. 

It  will  be  observed  that  the  aggregate  atnotmt  due  the 
interveners  id  not  equal  to  the  amount  of  the  deposit  fund. 
We  are  not  advised  as  to  the  facts  in  respect  of  the  prior 
garnishment;  but,  proceeding  upon  the  assumption,  as  we 
must,  that  the  judgment  is  correct  in  the  absence  of  an 
affirmative  showing  to  the  contrary,  \^e  take  it  that  in  the 
course  of  the  proceedings  under  the  former  judgment  the 
fund  was  so  far  depleted  as  to  leave  no  more  than  was  neces- 
sary to  satisfy  the  demands  of  the  interveners. 

We  find  no  error,  and  the  judgment  is  affirmed. 


The  State  of  Iowa  ex  rel  B.  F.  Cabeoll,  Auditor  of 
State,  V.  The  Corning  State  Savings  Bank  et  ai., 
P.  H.  Bevin,  Receiver,  and  the  Rock  Island  Plow 
Company,  Interveners  and  Appellants. 

Receiver:    deposit  of  funds.     A  receiver  is  only  held  to  an  exer- 

1  cise  of  ordinary  care  in  the  selection  of  ^  bank  as  a  depository 
of  trust  funds. 

Same.    The  fact  that  the  bank,  in  which  a  receiver  deposits  trust 

2  funds  is  a  creditor  of  the  insolvent  estate  will  not  render  such 
deposit  wrongful. 

Preferences.    The  fact  that  the  decree  in  a  contest  between  the 

3  bank,  with  which  a  receiver  deposited  trust  funds,  and  another 
creditor  of  the  estate  provided  that  the  deposit  might  be  paid 
to  the  bank  on  its  claim  j)ending  the  litigation,  upon  the  execu- 
tion of  a  bond  conditioned  upon  a  production  of  the  same  for 
the  benefit  of  the  creditor  finally  adjudged  to  be  entitled 
thereto,  of  which  provision  the  bank  did  not  avail  itself  but  per- 
mitted the  deposit  to  remain  as  before,  did  not  create  a  prefer- 
ence to  the  fund  in  the  other  creditor  upon  a  decree  in  its 
favor. 
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Appeal  from  Adams  District  Court, —  Hon.  W.  E.  Miixkr, 

Judge. 

Feiday,  October  20,  1905. 

P.  H.  Bevin  was  appointed  receiver  of  the  insolvent 
estate  of  T.  C.  Reid,  which  was  reduced  to  money  prior  to 
June  1,  1898,  and  deposited  in  the  Corning  State  Savings 
Bank.  The  account  continued  until  the  bank  closed  and 
C.  F.  Andrews  was  appointed  receiver  in  February,  1904,  at 
which  time  there  was  a  balance  of  $1,466.63.  The  course 
of  the  litigation  necessitating  this  long  delay  appears  in  First 
Nat.  Bank  v,  Reid,  122  Iowa,  280,  in  which  action  the  Rock 
Island  Plow  Company  finally  procured  a  judgment  for  the 
possession  of  certain  hay  loaders  fixing  their  vakie,  and  an 
order  directing  Bevins,  as  receiver,  "  to  pay  to  the  Rock 
Island  Plow  Company  the  amount  of  the  foregoing  judg- 
ment, $1,750,  with  interest  thereon  at  the  rate  of  4  per  cent 
per  annum  from  the  28th  day  of  June,  1893."  Thereafter 
Bevins,  as  receiver,  and  the  Rock  Island  Plow  Company, 
intervened  in  the  action  in  which  a  receiver  for  the  bank  was 
appointed,  and  prayed  that  the  balance  due  Bevins,  as  re- 
ceiver, be  declared  a  preferred  claim,  and  that  the  receiver 
of  the  bank  be  ordered  to  pay  the  same  to  the  plow  company. 
Upon  hearing,  the  petition  of  intervention  was  dismissed. 
Bevins,  as  receiver,  and  the  Rock  Island  Company,  appeal. 
— '  Affirmed. 

FlicJcinger  Br 00.,  for  appellants. 

Maxwell  &  Maxwell,  for  appellee. 

Ladd,  J. —  A  receiver  may  .deposit  the  funds  of  an 
insolvent  estate  coming  into  his  hands  as  such  in  a  bank  of 
good  standing  and  repute.  In  determining  the  character  of 
the  bank  that  degree  of  prudence  and  care  is  exacted  which 
is  ordinarily  exercised  by  reasonably  cautious  men  in  trans- 
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acting  their  own  business  of  like  importance,  and  the  same 

rule  obtains  with  reference  to  continuing  the 

dcpoMt  of        deposit.     Beach    on    Receivers,    section    309; 

•    OMcer  v.   OfRcer,  120  Iowa,   389;  Terrell  v. 

Terrell,  69  N.  C.  59 ;  Barton's  ExW  v.  Ridgetuay's  Adm'r, 

92  Va.  162  (23  S.  E.  Rep.  226)  ;  23  Am.  &  Eng.  Ency.  Law 

(2d  Ed.)  1097. 

II.  The  deposit  in  the  instant  case  was  made  in  the. 
Coming  State  Savings  Bank,  a  party  to  the  litigation  in 
which  the  receiver  was  appointed,  and  appellant  insists  that 

for  this  reason  it  was  wrongful.  But  the  rela- 
2.  Sams.  tion  of  the  bank  as  a  creditor  of  the  estate  and 

that  of  it  as  a  depository  of  an  oflScer  of  the 
court  are  entirely  distinct  and  separate.  It  could  not  apply 
the  receiver's  funds  on  its  claims,  nor  plead  said  claims  as  an 
offset  to  his  demands  for  the  deposit^  at  least  not  in  excess  of 
the  amount  previously  ordered  by  the  court  to  be  paid 
thereon.  Possibly  the  fact  of  a  bank  being  a  creditor  might 
have  some  bearing  on  the  care  to  be  exercised  in  the  selection 
by  a  receiver  but  certainly  it  is  not  ground  for  rejecting  such 
a  bank  as  an  illegal  depository  of  the  moneys  of  an  estate  for 
safe  keeping. 

III.  All  the  moneys  save  $139.90  were  deposited  with 
the  bank  before  1896,  and  that  in  1898.  In  a  controversy 
over  certain  hay  loaders,  part  of  the  property  involved  in  the 

action  in  which  the  receiver  was  appointed,  the 
«.  PupsuNCBs.    district  court  decreed  that  the  Coming  State 

Savings  Bank  was  entitled  to  the  proceeds  of 
their  sale  as  against  the  claim  of  the  Rock  Island  Plow  Com- 
pany, and  a  portion  of  the  decree  provided  that  upon  the 
execution  by  "  the  Coming  State  Savings  Bank,  of  a  bond 
in  double  the  amount  herein  ordered  to  be  promptly  paid 
to  said  bank,  being  an  amount  in  excess  of  the  deposit 
($1,466.63)  vnth  good  and  sufficient  sureties  to  be  approved 
by  the  said  clerk,  conditioned  for  the  said  bank  to  pay  any 
party  or  parties  to  this  suit  who  may  be  found  on  appeal 
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entitled  to  said  fund,  or  any  part  thereof,  the  said  receiver 
is  hereby  authorized  to  pay  said  bank,  so  filing  said  bond,  the 
amount  which  said  bank  is  entitled  to  receive  under  the  pro- 
visions of  this  decree.'' 

The  evident  object  of  this  provision  vs^as  to  allow  pay- 
ment to  the  bank  by  the  receiver  in  accordance  with  the 
decision,  and  at  the  same  time  protect  the  plow  company  by 
the  execution  of  a  bond  as  security  against  loss  in  event  of  a 
reversal  on  appeal.  But  the  bank  did  not  avail  itself  of  the 
privilege,  and  the  money  continued  on  deposit  pending  appeal 
precisely  as  before,  and  subject  to  the  order  of  the  receiver. 
In  what  way  this  could  have  affected  the  relationship  of  the 
receiver  to  the  bank  we  are  not  advised.  It  merely  omitted 
to  avail  itself  of  the  benefit  of  this  portion  of  the  decree. 
The  character  of  the  deposit  continued  unchanged,  and  there 
is  nothing  in  the  record  to  indicate  any  want  of  prudence  on 
the  part  of  the  receiver  in  allowing  it  to  remain.  We  con- 
clude that  there  is  no  groimd  for  declaring  a  preference  in 
favor  of  the  Rock  Island  Plow  Company,  which  appears 
entitled  to  the  balance  due  the  receiver,  or  in  favor  of  the 
receiver,  Bevins,  as  against  the  receiver  of  the  bank. —  Af- 
firmed. 


Iowa  Loan  and  Trust  Co.,  Appellee,  v.  S.  C.  Pond,  Sidney 
Clark  et  al,  Sidney  Clark,  Appellant. 

Quieting  title:    redemption  from  ta^  sale.    In  an  action  to  quiet 

1  title  under  a  tax  deed,  the  evidence  is  held  to  show  sufficient 
claim  of  right  and  color  of  title  in  defendant,  coupled  with 
possession,  to  justify  an  attack  upon  the  tax  deed  and  to  sus- 
tain his  right  to  redeem  therefrom. 

Redemption  from  tax  sale:    payment  of  taxes.    One  seeking  to  re- 

2  deem  from  a  tax  deed,  where  proper  notice  of  the  expiration 
of  the  period  of  redemption  was  not  given,  is  not  required  to 
show  payment  of  taxes. 
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Same.    One  who  has  failed  to  show  himself  entitled  to  notice  of  the 
3    expiration  of  the  period  of  redemption  from  a  tax  sale  cannot 
question  a  tax  deed  issued   thereunder. 

Appeal  from  Woodbury  District  Court. —  Hon.  F.  E.  Gay- 
nob,  Judge. 

Friday,  October  20,  1905. 

Suit  in  equity  to  quiet  title  to  two  strips  of  land,  a  part 
of  or  surrounding  certain  lots  in  the  city  of  Sioux  City. 
Plaintiff's  title  is  based  upon  a  tax  deed,  while  defendants 
claim  under  certain  mesne  conveyances  of  an  easement  or 
private  right  of  way  over  said  strips.  There  was  a  decree 
for  plaintiff,  and  defendant  Sidney  Clark  alone  appeals. — 
Modified. 

George  M.  Pardoe,  for  appellant 

M.  J,  Sweeley,  for  appellee. 

Deemer,  J. —  I.  Plaintiff's  tax  deeds  cover  the  land  in 
dispute,  but  defendant  says  these  deeds  are  invalid,  because 
no  notice  was  given  the  party  in  possession  or  to  the  owner 
of  the  property  of  the  expiration  of  the  period  of  redemption 
from  tax  sale.  To'  this  plaintiff  responds  by  saying  that 
defendant  did  not  show  that  he  or  the  person  under  whom 
he  claims  ever  had  any  title  to  the  property,  nor  did  he  show 
that  any  one  was  in  such  possession  as  to  entitle  him  to 
notice.  It  is  further  argued  that  defendant  did  not  show 
that  all  taxes  on  the  property  had  been  paid,  as  required  by 
statute,  before  one  is  justified  in  attacking  a  tax  deed.  If 
defendant  has  shown  these  things,  then  there  is  a  practical 
concession  in  argument  that  no  proper  notice  of  the  expira- 
tion of  redemption  from  the  sale  was  given,  and  that  defend- 
ant should  have  a  decree  allowing  him  to  redeem,  unless  it  be 
for  some  of  the  further  reasons  suggested  in  argument. 

As  to  the  claim  that  defendant  did  not  show  his  owner- 
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ship  •£  the  property, :he  introduced  in  evidence  deeds  running 
back  to  Allen  O.  Bird ;  but  there  is  no  showing  that  Bird  had 
any  title  from  the  government.  To  meet  this  defendant 
relies  upon  title  by  adverse  possession,  and  a  statement  from 
him  under  oath  while  on  the  witness  stand,  which  was 
received  without  objection,  to  the  effect  that  he  was  the  owner 
of  the  property.  The  testimony  shows  such  a  claim  of  right 
and  color  of  title,  coupled  with  the  possession  of  a  right  of 
way  10  feet  wide,  running  east  and  west  along  the  north  side 
of  part  of  lot  1  in  block  3  of  Boulevard  addition  to  Sioux 
City,  Iowa,  as  to  justify  defendant's  attack  upon  the  tax 
deed  and  to  sustain  his  plea  of  right  to  redeem.  As  to  the 
north  and  south  alley  running  through  this  block,  there  is  not 
sufficient  testimony  in  our  judgment  to  justify  the  relief 
sought.  We  shall  not  set  forth  the  testimony  upon  which 
we  base  our  conclusion,  as  it  is  not  our  custom  to  do  so. 

II.  As  to  defendant's  failure  to  pay  taxes,  it  is  shown 
that  he  has  paid  none  of  the  taxes  levied  and  assessed  against 
the  property ;  but,  as  he  is  seeking  to  redeem  in  a  case  where 
no  proper  notice  was  given  of  the  expiration  of  the  period  of 
redemption,  he  is  not  required  to  show  payment  of  taxes. 
Whatever  of  confusion  there  may  have  been  in  our  previous 
cases  on  this  subject,  this  matter  was  fully  settled  and  adjudi- 
cated in  the  late  decision  of  Stumi  v.  Harvey,  117  Iowa,  58. 
To  the  doctrine  there  announced  we  still  adhere. 

But  as  the  defendant  has  failed  to  show  that  he  was 
entitled  to  notice  of  the  expiration  of  the  period  of  redemp- 
tion from  the  sale  of  ^he  north  and  south  alley  or  way,  he 
cannot  question  the  tax  deed  issued  to  plaintiff  for  that  strip. 

The  decree  should  be  modified,  so  as  to  allow  defendant 
Clark  to  redeem  from  the  sale  of  the  alley  running  east  and 
west  along  the  north  side  of  a  part  of  lot  1  in  block  3,  and 
in  all  other  respects  it  will  be  affirmed.  The  case  is  re- 
manded for  a  determination  of  the  question  as  to  the  amount 
defendant  should  pay  in  order  to  effectuate  this  redemption ; 
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for  we  have  no  data  from  which  to  make  a  computation. — 
Modified  and  remanded. 


Gaab,  Scott  &  Company,  Appellee,  v.  Even  Hai^vebsoi^ 
and  Halves  H.  Jome,  Appellants. 

Sales:    action  for  fraud.    The  mere  expression  of  opinion  by  an 

1  agent  concerning  the  service,  ability  and  capacity  of  a  machine, 
cannot  be  made  the  basis  of  an  action  for  fraud  in  procuring: 
the  contract  of  sale,  especially  where  the  statements  are  cov- 
ered by  a  written  warranty  upon  which  the  right  to  rescind  is 
predicated. 

Breach  of  warranty:    evidence.    The  evidence  in  an  action  to  en- 

2  force  payment  for  a  threshing  engine  is  reviewed  and  held 
insufficient  to  entitle  the  defendant  to  rescind  the  contract  of 
sale  on  the  ground  of  breach  of  the  warranty  or  to  entitle 
him  to  any  affirmative  relief. 

Appeal   fromfi    Winneshiek   District    Court. —  Hon.    A.    N* 
HoBSON,  Judge. 

Fbiday,  October  20,  1905. 

Action  in  equity  to  recover  upon  promissory  notes,  and 
to  foreclose  a  chattel  mortgage  given  to  secure  the  same. 
There  was  a  decree  in  favor  of  plaintiff,  and  the  defendants 
appeal. —  Affirmed. 

E.  P.  Johnson  and  J  din  B.  Kay  e,  for  appellants. 

Carr,  Hewitt,  Parker  &  Wright  and  Dwn  Shea,  for  ap-^ 
pellee. 

Bishop,  J. —  The  notes  in  suit,  three  in  number,  were 
given  in  evidence  of  part  of  the  purchase  price  of  a  traction 
engine  sold  by  plaintiff  to  the  defendant  Jome.  The  defend- 
ant Halverson  signed  one  of  the  notes  as  surety.     Defendants. 
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admit  the  execution  and  delivery  of  the  notes  and  mortgage, 
and  they  defend  upon  substantially  two  grounds:  First, 
fraud  in  contract  of  sale;  second,  breach  of  warranty,  and 
rescission  of  the  contract  on  account  thereof. 

I.  We  find  no  evidence  of  fraud  entering  into  the  con- 
tract of  sale.  The  contention  goes  no  farther  than  that  at 
the  time  of  the  sale  it  was  represented  by  the  selling  agent  of 

plaintiff  that  the  engine  was  one  which  had  been 
action  for      formerly  used,  and  had  then  been  rebuilt  and 

was  in  good  condition  —  practicaUy  as  good  as 
new ;  that  it  would  steam  well,  and  was  of  sufiicient  power 
to  drive  the  threshing  machine  of  defendant,  for  which  pur- 
pose the  purchase  thereof  was  made.  Without  undertaking 
to  set  forth  the  evidence  in  detail,  it  is  sufiicient  to  say  that 
what  was  said  by  the  agent  in  respect  of  the  engine  having 
been  rebuilt  appears  to  be  true.  Beyond  that,  what  was  said 
by  the  agent  was  wholly  in  the  nature  of  opinion.  A  mere 
expression  of  opinion,  or  "  trade  talt,"  cannot  be  construed 
into  a  false  representation.  Des  Moines  Ins,  Co.  v.  Mc- 
Intire,  99  Iowa,  50;  Neidefer  v.  Chastain,  71  Ind.  363  (36 
Am.  Eep.  198)  ;  Deming  v.  Darley,  148  Mass.  504  (20  K  E. 
107,  2  L.  R.  A.  743).  But,  if  this  were  not  so,  the  opinions 
expressed  had  relation  to  the  service,  ability  and  capacity  of 
the  engine,  and  these  matters  were  covered  by  the  terms  of 
the  written  warranty  delivered  to  defendant  at  the  time  of 
the  sale,  and  upon  which  they  ground  their  right  to  rescind 
the  contract 

II.  By  the  Contract  of  sale,  delivery  was  to  be  made  to 
defendant  Jome  on  board  cars  at  Decorah,  and  with  war- 
ranty ;  the  material  provisions  thereof  being  that  the  engine 

was  to  be  of  good  materials,  well  constructed, 

«.  Breach    of  ^  ' 

^arranty:       and  such  as  that,  with  proper  use  and  manage- 
ment, the  same  would  do  as  good  work  as  any 
other  engine  of  the  same  size  and  capacity,  made  for  the  same 
purpose.     It  is' then  provided  that  if,  inside  of  six  days  from 
the  first  day  of  use,  the  engine  fail  to  fill  the  warranty, 
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written  notice  is  to  be  given  at  once  to  plaintiff  at  its  home 
oflSce,  and  to  the  local  agent  making  the  sale,  whereupon  the 
company  shall  have  a  reasonable  time  to  get  expert  workmen 
on  the  ground  and  remedy  the  defect.  It  is  the  further 
provision  that,  if  the  defects  cannot  be  remedied,  the  com- 
pany has  the  option  to  furnish  a  new  engine  or  to  return  the 
consideration;  and  the  doing  of  either  shall  terminate  its 
liability.  And,  further,  the  use  by  defendant  of  the  engine 
after  the  expiration  of  the  six  days  shall  be  conclu^ve  evi- 
dence of  the  fulfillment  of  the  warranty,  and  defendant 
agrees,  in  such  event,  to  make  no  other  claim  on  plaintiff; 
and  "  the  fact  of  any  agent  or  expert  of  this  company  ren- 
dering assistance  of  any  nature  after  the  above-named  war- 
ranty has  been  concluded  [shall  not]  operate  as  an  extension 
of  the  conditions  thereof." 

While  not  wholly  without  dispute,  the  following  facts,  as 
we  think,  are  established  by  the  record.  The  contract  of 
sale,  including  the  warranty,  was  entered  into  July  31,  1902, 
both  parties  signing  the  same,  and  the  engine  arrived  at 
Decorah  on  August  7th.  On  the  day  following,  the  defend- 
ant Jome  examined  it,  and  found  that  some  of  the  attach- 
ments werfe  defective.  He  called  the  attention  of  plaintiff's 
agent  thereto,  and  some  were  at  once  replaced.  Others  not 
in  stock  at  Decorah  were  telegraphed  for,  and  a  day  or  two 
later  were  put  on  the  engine  by  direction  of  said  agent.  In 
the  meantime,  defendant  took  possession  of  the  engine,  and 
on  August  9th  he  put  the  same  into  use.  On  the  evening  of 
that  day  he  reported  to  the  agent  of  plaintiff  that  it  did  not 
steam  well,  and  a  man  was  sent  oiit  to  put  on  the  further 
attachments  ordered.  On  Saturday  evening,  August  16th, 
defendant  went  to  the  ofiice  of  the  agent  in  Decorah  and 
declared  that  he  could  not  make  the  engine  steam,  and  that 
it  would  not  do  the  work  required  of  it.  The  agent  at  once 
telegraphed  for  an  expert,  but  before  one  could  arrive,  and 
on  Monday,  August  18l»h,  the  defendant  caused  notice  to  be 
served   on   the   agent    of  his   election    to   rescind   the   con- 
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tract,  and  demanding  back  his  notes  and  mortgage.  A 
like  notice  was  sent  by  mail  to  plaintiff  at  its  home  office. 
During  the  following  night  defendant  brought  the  engine 
into  Decorah,  and  left  it  in  the  yards  of  plaintiff^s  said  agent. 
The  next  morning  the  expert  arrived,  and  upon  examining 
the  engine  found  the  eccentric  slipped  from  place  about  an 
inch.  He  adjusted  the  difficulty,  and  steamed  the  engine 
with  the  result,  as  testified  to  by  him,  and  in  this  he  is  corrob- 
orated by  others,  that  the  engine  worked  perfectly  and  with- 
stood the  test  —  made  by  application  of  brakes  —  as  to  its 
working  capacity  as  provided  for  in  the  warranty.  There- 
after a  further  successful  test  was  made  in  the  presence  of 
defendant,  and  after  considerable  correspondence  he  (defend- 
ant) agreed  to  take  back  the  engine,  if  it  should  withstand 
the  test  of  actually  driving  his  threshing  machine.  When 
the  company's  expert  came  to  assist  him  in  putting  the  engine 
at  work,  and  upon  a  disagreement  arising  as  to  who  should 
take  the  engine  out,  the  defendant  refused  to  have  anything 
further  to  do  with  it.  Upon  the  trial  claim  was  made  that 
other  portions  of  the  engine  were  defective,  b]it  it  does  not 
appear  that  the  attention  of  plaintiff  or  its  agent  was  directed 
thereto,  or  that  any  opportunity  was  given  to  remedy  or 
replace  the  same. 

We  think  there  was  no  breach  of  the  warranty,  such  as 
that  gave  defendant  the  right  arbitrarily  to  rescind  the  sale. 
Certainly  the  defendant  cannot  complain  in  respect  of  the 
defective  attachments,  as  he  knew  of  those  at  the  time  of  his 
receipt  of  the  engine,  and,  as  we  have  said,  the  record  shows 
without  dispute  that  all  such  were  promptly  furnished. 
Now,  the  warranty  gave  defendant  six  days  in  which  to  test 
the  engine.  If  it  did  not  work  properly,  it  was  the  agree- 
ment, signed  by  him,  that  the  plaintiff  should  not  only  be 
notified,  but  should  have  the  opportunity  to  have  the  trouble 
investigated  by  an  expert,  and  remedied,  if  possible.  That 
the  engine  did  not  do  the  work  required  while  in  the  hand 
of  defendant  is  undoubtedly  true,  but  the  fact  that  the  expert, 
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who  examined  it  the  day  following  its  return,  succeeded  in 
making  it  work  properly  upon  adjusting  the  eccentric  rod, 
not  only  satisfied  the  court  below;  but  makes  it  clear  to  us, 
that  the  fault  lay  in  the  want  of  skill  or  carelessness  of  the 
person  who  had  attempted  to  operate  the  same  on  defendant's 
account.  And  this  particularly,  because  it  is  made  certain 
by  the  evidence  that  the  lack  of  proper  adjustment  in  the 
eccentric  •  rod  would  produce  the  very  difficulties  of  which 
<iefendant  complained.  Moreover,  had  defendant  in  good 
faith  attempted  to  comply  with  his  contract,  and,  as  he  might 
•easily  have  done,  had  taken  the  engine  out  again  and  per- 
mitted the  expert  to  put  the  same  to  test  in  actual  work,  a 
failure  would  have  made  perfect  his  right  to  reject  the 
machine.  On  the  other  hand,  if  the  work  done  was  up  to 
the  requirements  of  the  warrantj',  the  right  of  plaintiff  to 
insist  that  it  had  fulfilled  its  contract  could  not  well  be 
questioned. 

Taking  the  circumstances  as  they  fairly  appear  on  the 
face  of  the  record,  and  as  we  find  them  to  be,  we  conclude 
that  the  defendants  are  not  in  position  to  claim  a  breach  in 
the  warranty,  or  to  any  affirmative  relief,  and  hence  that  the 
<lecree  as  entered  should  not  be  disturbed.  The  following 
authorities  lend  support  to  our  conclusion :  Wendall  v.  Os- 
borne, 63  Iowa,  99;  Davis  v.  Robinson,  67  Iowa,  355; 
Russell  V.  Murdoch,  79  Iowa,  101. —  Affirmed. 


C  M.  HiLLiKEE  &  Son  v.  R.  H.  Allen,  Appellant 

Principal  and  agent:  commission  contract:  construction.  Under 
1  a  contract  appointing  plaintiff  as  defendant's  agent  for  the  sale 
of  machinery  in  a  certain  territory,  binding  him  to  the  sale 
of  no  other  like  machinery  and  reserving  to  defendant  the  right 
to  terminate  the  agency  if  dissatisfied  and  to  send  its  own  can- 
vassers into  the  territory,  such  agent  is  entitled  to  notice  of 
the  principal's  dissatisfaction  and  intention  to  send  canvassers 
•into  the  field  before  he  can  be  deprived  of  his  commissions  on 
machines,  sold  by  defendant. 
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Incompetent  evidence:    pkejudice.    The  admission  of  incompetent 

2  testimony  where  subsequently  explained  by  the  witness  so  as 
to  work  no  prejudice  will  not  constitute  reversible  error. 

Exclusion  of  evidence:    harmless  error.    The  exclusion  of  comp^- 

3  tent  evidence,  where  the  fact  sought  to  be  proven   is  subse- 
quently fully  shown,  is  harmless  error. 

Appeal  from  Woodbury  District   Court. —  Hon.   William 
Hutchinson,  Judge. 

Fbiday,  October  20,  1905. 

The  parties  hereto  entered  into  a  written  agreement 
by  the  terms  of  which  the  plaintiffs  were  appointed  the  de- 
fendant's agents  for  the  sale  of  engines  and  threshing  ma* 
chinery  in  Akron,  Iowa,  and  the  trade  tributary  thereto. 
They  were  to  canvass  the  territory  for  the  sale  of  said 
machinery,  and  bound  themselves  not  to  sell  or  take  orders 
for  the  sale  of  other  machines  of  the  same  character.  The 
contract  further  provided  that,  if  the  plaintiffs  failed  to 
canvass  their  territory  or  to  conduct  the  business  to  the  satis- 
faction of  the  defendant,  he  had  the  right  to  terminate  the 
agency  or  place  his  own  canvassers  in  said  territory,  and  that 
on  any  sales  made  by  such  canvassers  no  commission  should 
be  allowed  the  plaintiffs.  This  suit  was  brought  to  recover 
a  commission  alleged  to  be  due  on  the  sale  of  an  outfit  in  the 
trade  territory  covered  by  the  contract  There  was  a  trial 
to  the  court,  and  a  finding  and  judgment  for  the  plaintiffs, 
from  which  the  defendant  appeals. —  Affirmed. 

Henderson  &  Frihourg,  for  appellant. 

Kennedy  &  Boland  and  F.  W.  Sargent,  for  appellees. 

Shbbwin,  C.  J. —  The  sale  was  actually  made  by  the 
defendant,  with  the  aid  of  his  own  canvassers,  and  there  is 
a  conflict  in  the  evidence  as  to  whether  the  plaintiffs  \^ere 
instrumental  in  procuring  the  purchaser.     The  trial  court 
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found  that  they  were,  and  the  finding  has  ample  support  in 
the  evidence.  Denying  the  correctness  of  this  finding,  the 
appellant  contends  that  the  plaintiffs  so  neglected  the  business 
of  their  agency  as  to  justify  the.  defendant  in  sending  his 
own  canvassers  into  the  field,  and  that,  under  the  provision 
of  the  contract  permitting  this  to  be  done  when  the  business 
was  not  conducted  to  his  satisfaction,  there  can  be  no  recov- 
ery. There  was  no  termination  of  the  agency,  and,  if  there 
was,  in  fact,  any  dissatisfaction  on  the  part  of  Allen  as  to 
the  conduct  of  the  business,  the  plaintiffs  were  not  notified 
thereof,  and  it  would  certainly  be  extremely  unfair  to  them 
to  place  canvassers  in  their  territory  without  advising  them 
in  advance  of  such  intention.  The  contract,  fairly  construed, 
confers  no  such  right  on  the  principal.  Furthermore,  the 
conduct  and  letters  of  the  appellant  negative  his  claim  that 
he  sent  his  own  canvassers  into  the  field  because  of  the  plain- 
tiffs' failure  to  properly  conduct  the  business. 

On  the  cross-examination  of  one  of  the  appellant's  wit- 
nesses he  was  permitted  to  state  the  appellant's  custom  as  to 
assigning  exclusive  territory  to  local  agents.  Admitting,  for 
present  purposes,  that  the  testimony  was  incompetent,  it  was 
not  prejudicially  so  because  of  the  witness's  subsequent  ex- 
planation that  he  meant  thereby  that  agents  should  handle  the 
defendant's  goods,  and  no  others. 

The  appellant  complains  because  of  a  ruling  excluding 
testimony  as  to  the  plaintiffs'  contract  with  another  threshing 
machine  concern.  The  substance  of  the  matter  was  fully 
shown  at  another  time,  however,  and  there 'is  no  foundation 
for  the  alleged  error. 

This  and  similar  complaints  are  also  fully  answered  by 
the  statement  that  there  is  no  evidence  in  the  record  tending 
to  show  that  the  plaintiffs  tried  to  sell  other  goods  of  the 
same  character  during  the  life  of  the  contract.  Some  other 
rulings  on  the  admission  of  testimony  are  challenged,  but  we 
find  nothing  of  sufficient  importance  to  require  specific  men- 

VOL.  128  lA.— 39 
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tion,  and  we  find  no  error  in  the  record  for  which  there 
should  be  a  reversal.     The  judgment  is  therefore  affirmed. 


L.  Ia  Bybee^  Appellant,  v.  Mabion  County. 

Sheri£F8:  expenses  in  criminal  cases.  In  counties  of  more  than 
11,000  population  and  less  than  28,000  the  board  of  supervisors 
is  required  to  allow  the  sheriff  compensation  for  his  traveling 
expenses,  incurred  and  paid  by  him  in  the  service  of  criminal 
process,  in  addition  to  his  salary. 

Appeal  from  Marion   District    Court. —  Hon.    Jai^es   D. 
Gamble,  Judge. 

Fbiday,  Octobeb  20,  1905. 

Action  to  recover  the  expenses  incurred  by  plaintiff  as 
sheriff  in  the  payment  of  railroad  fare  and  livery  hire,  hotel 
bills,  etc.,  in  the  execution  of  criminal  process.  A  demurrer 
to  the  petition  was  sustained,  and  judgment  rendered  for  the 
defendant,  from  which  plaintiff  appeals. —  Reversed. 

Kinkead  &  Menizer,  for  appellant. 

Crozier,  McCormack  &  Welch,  for  appellee. 

MoCiAiN,  J. —  It  is  alleged  in  the  petition  that  the 
county  has  a  population  of  over  11,000  and  less  than  28,000, 
and  with  reference  to  such  counties  it  is  provided  in  Code 
Supp.  1902,  sec.  510a,  that  the  sheriff  shall  receive  in  com- 
pensation for  his  services  including  the  salary  provided  by 
Code,  section  511,  the  sum  of  $2,000  per  annum,  to  be  paid 
out  of  the  receipts  of  the  office,  and  that  in  such  counties, 
^'  in  which  the  receipts  of  the  office  and  the  salary  allowed 
under  section  511  of  the  Code  do  not  amount  to  the  sum 
of  $1,800  per  annum,  the  board  of  supervisors  shall,  at  the 
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January  session  thereof  following,  make  an  allowance  to 
the  sheriff  of  a  sum  equal  to  the  difference  between  the  re- 
ceipts of  the  oflSce  in  the  previous  year  and  $1,800."  The 
effect  of  these  provisions  is  to  guarantee  to  the  sheriff  in  such 
counties  a  compensation  of  $1,800,  if  the  receipts  of  the 
office  amount  to  less  than  $2,000,  and  of  not  to  exceed 
$2,000,  provided  the  receipts  of  the  office  amount  to  $2,000 
or  over,  and  leave  the  compensation,  if  less  than  $2,000, 
dependent  to  some  extent  on  the  amount  of  such  receipts. 
It  is  further  provided  in  Code  Supp.  1902,  sec.  510a,  that 
"  the  expenses  necessarily  incurred  and  actually  paid  while 
engaged  in  the  performance  of  official  duties  in  serving  crim- 
inal process  or  commitment  to  the  penitentiaries,  industrial 
schools,  or  asylums  shall  be  allowed  by  the  board  of  super- 
visors and  paid  as  other  claims  against  the  county  and  the 
sheriff  is  allowed  to  retain  all  mileage  collected  by  him  in 
the  service  of  civil  process."  The  question  presented  in  this 
case  is  whether  the  board  is  required  to  allow  the  sheriff  aa 
expenses  the  amounts  necessarily  paid  out  by  him  for  rail- 
road fare,  livery  hire,  and  hotel  bills,  while  traveling  for 
the  purpose  of  serving  criminal  process. 

It  is  conceded  for  the  sheriff  that  the  mileage  in  the 
service  of  civil  process  covers  his  expenses  incurred  in  con- 
nection with  such  services,  but  it  is  claimed  that  as  no 
mileage  is  allowed  him  in  the  service  of  criminal  process, 
the  expenses  incident  to  such  service  are  to  be  allowed  the 
sheriff  as  reasonable  expenses  of  his  office.  It  is  difficult 
to  interpret  Code  Supp.  1902,  sees.  510a,  510b,  as  applied 
to  the  previous  provisions  found  in  Code,  sec.  511,  but  we 
think  the  effect  of  the  subsequent  statute  was  to  appropriate 
to  the  benefit  of  the  county,  all  the  fees  provided  for  in  Code, 
sec.  511,  except  the  mileage  for  service  of  process  in  civil 
cases,  and  to  allow  the  sheriff  a  salary  in  lieu  of  such  com- 
pensation, which  salary  is  made  to  depend  to  some  extent  on 
the  amount  of  fees  received  by  him.  As  no  provision  is 
made  for  reimbursing  him  for  his  traveling  expenses  in  the 
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service  of  criminal  process,  it  must  have  been  intended  by 
the  Legislature  that  such  expenses  shall  be  allowed  vas  "  ex- 
penses necessarily  incurred  and  actually  paid  while  engaged 
in  the  performance  of  official  duties  in  the  service  of  crimi- 
nal process,  etc.,"  as  providedin  Code  Supp.  1902,  sec  510a. 
The  conclusion  reached  in  Boyle  v.  Plynwulh  Coxvniy,  89 
Iowa,  376,  and  Wheeler  v.  Clinton  County,  92  Iowa,  44, 
that  an  officer  who  is  entitled  to  mileage  in  connection  with 
the  service  of  process  cannot  collect  the  expenses  incurred  by 
him  in  making  such  service,  has  no  application  under  the 
statute  which  we  are  now  considering  for  the  reason  that,  as 
already  indicated,  no  mileage  is  allowed  to  him  in  the  service 
of  criminal  process,  while  in  the  service  of  civil  process,  he 
is  allowed  to  retain  the  mileage  to  cover  such  expenses,  and 
the  amount  thereof  is  not  taken  into  account  in  determining 
his  compensation.  It  seems  to  us  that  it  could  not  have  been 
the  intention  of  the  Legislature  that,  in  fixing  his  compensa- 
tion, the  mileage  for  the  service  of  criminal  process  should 
be  appropriated  by  the  county  as  a  part  of  the  receipts  of  the 
office,  while  the  traveling  expenses  in  making  such  service 
should  be  borne  by  the  officer. 

The  judgment  of  the  trial  court  is  therefore  reversed. 


In  the  Matter  of  the  Well  op  William  L.  Miller,  De- 
ceased. 

Wills:  DEvrsE  of  real  property:  sale  by  testator:  distribution  of 
PROCBiDS.  A  will  speaks  from  the. death  of  the  testator  with 
respect  to  a  distribution  of  all  his  property,  both  real  and 
personal;  so  that  where  a  will  provided  that  real  estate  then 
owned  by  the  testator  be  sold  and  converted  into  money  and 
divided  among  certain  legatees  in  a  specified  manner,  and  also 
contained  a  residuary  clause  directing  that  all  personal  prop- 
erty be  divided  among  the  testator's  children  in  a  different  man- 
ner, the  proceeds  arising  from  a  sale  of  the  real  estate  by  tho 
testator  prior  to  his  death  was  a  conversion  of  the  same  into 
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personal  property  and  should  be  distributed  according  to  the 
provisions  of  the  residuary  clause  governing  the  distribution  of 
the  personalty. 

Appeal  from  Mahaska  District  Qourt —  Hon.  W.  G.  Clem- 
ents, Judge. 

Friday,  October  20,  1905. 

Proceeding  to  obtain  construction  of  will.  The  ma- 
terial  facts  are  stated  in  the  opinion.     Rever0ed. 

J,  F.  and  W,  R.  Lacey,  for  appellants  Wyman,  Caylor, 
and  Parks. 

J.  C.  Williams  and  L.  C.  Blanchard,  for  appellees. 

Weaver,  J. —  William  L.  Miller,  of  Mahaska  county, 
la.,  died  testate  November  4,  1903.  His  will  was  exe- 
cuted some  four  years  prior  to  his  death,  and  is  in  the  fol- 
lowing words: 

Last  Will  and  Testament  of  Williann  L.  Miller, 

Know  all  men  by  these  presents,  that  I,  William  L. 
Miller,  of  Mahaska  county.  State  of  Iowa,  being  in  my  usual 
state  of  health  and  having  full  possession  of  my  mental  fac- 
ulties and  being  desirous  of  disposing  of  my  worldly  affairs, 
do  hereby  make,  constitute,  and  declare  this  to  be  my  last 
will,  hereby  revoking  all  former  wills  made  by  me. 

First.  It  is  my  will  that  my  body  have  decent  burial 
and  that  a  modest  tombstone  be  erected  at  my  grave. 

Second.  I  will  to  my  son,  Levi  J.  Miller,  the  home- 
stead forty  acres,  being  the  forty  (40)  that  I  now  live  on 
and  being  the  forty  (40)  acres  that  he  now  is  living  on  and 
caring  for  me,  being  described  as  follows,  to-wit:  The  north- 
east 14  ^f  ^^6  southeast  %  of  section  4,  township  77,  range 
16,  in  fee  simple,  to  the  said  Levi  J.  Miller  and  his  heirs. 

Third.  I  will  and  bequeath  that  all  the  rest  of  my  real 
estate  be  sold  and  converted  into  money  and  be  divided  as 
follows,  to-wit :  I  will  and  bequeath  to  my  son,  Ira  C.  Miller, 
1-16  part  of  the  proceeds  therein;  to  my  daughter,  Emma 
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I.  Parke,  one-eighth  (%)  of  the  proceeds;  to  my  son,  Aaron 
D.  Miller,  one-third  (1-3)  of  the  proceeds;  and  I  will  that 
the  remainder  thereof  shall  go  to  my  son,  David  S.  Miller  — 
it  being  my  intention  that  the  forty  (40)  acres  willed  to 
Levi  J.  Miller  shall  be  his  full  share  in  my  estate,  having 
so  willed  to  him  on  condition  that  he  take  care  of  me  for  the 
rest  of  my  days,  and  for  services  heretofore  rendered. 

I  hereby  nominate  and  appoint  Levi  J.  Miller  as  execu- 
tor of  this  will,  and  direct  him  to  carry  out  this  my  last  will 
and  hereby  fully  authorize  him  to  sell  and  convey  all  the 
land  excepting  the  northeast  1/4  of  the  southeast  %  hereto- 
fore willed  to  my  son,  Levi  J.  Miller.  All  the  rest  of  my 
personal  property  shall  be  divided  equally  among  my  said 
children.  , 

In  witness  whereof,  I  have  hereunto  set  my  hand  this 
22d  day  of  December,  A.  D.  1899. 

William  L.  Millek, 

This  instrument  having  been  duly  admitted  to  probate, 
question  arose  as  to  the  proper  distribution  of  the  estate,  and 
this  proceeding  was  instituted  by  George  F.  Smith,  admin- 
istrator with  will  annexed,  to  obtain  the  order  or  judgment 
of  the  court  for  his  guidance.  It  appears  without  contro- 
versy that  at  the  date  of  the  will  the  testator  owned  in  fee 
simple  the  46-acre  tract  specifically  described  therein  and 
two  other  tracts,  aggregating  about  45  acres,  in  the  same 
vicinity.  Within  a  few  days  after  the  will  was  executed  he 
conveyed  the  homestead  of  40  acres  to  the  devisee  Levi  J. 
Miller.  Unfortunately  the  parties  to  this  appeal  have  not 
deemed  it  necessary  to  present  a  copy  of  this  instrument  in 
their  abstracts,  but  the  same  is  described  as  a  " '  deed  or  con- 
tract,'' containing  a  provision  to  the  effect  that  it  is  made  in 
consideration  that  William  L.  Miller  (testator)  is  to  have  a 
home  with  the  said  Levi  J.  Miller  i.pon  said  land,  who  is  to 
board  and  care  for  the  grantor,  and  at  the  death  of  the 
grantor  the  title  to  the  land  is  to  become  "  full  and  perfect  in 
Levi  J.  Miller  and  that  said  deed  or  contract  at  the  death 
of  William  L.  Miller  is  to  become  null  and  void.'' 

Afterward,  on  April  24,  1902,  William  L.  Miller  sold 
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and  conveyed  all  his  remaining  real  estate  to  Levi  J.  Miller, 
taking  the  promissory  notes  of  the  latter,  secured  by  mort- 
gage for  a  part  or  all  of  the  agreed  price.  At  the  date  of 
his  death  William  L.  Miller  owned  no  real  estate,  but  among 
the  items  of  the  personal  estate  left  by  him  were  some  or  all 
of  the  promissory  notes  given  him  by  Levi  J.  Miller  as 
above  stated.  From  this  changed  condition  of  the  property 
and  estate  of  the  testator  has  arisen  the  doubt  and  contro- 
versy as  to  its  proper  distribution  among  the  beneficiaries  of ' 
the  will. 

The  questions  presented  and  argued  are  in  substance: 

(1)  Are  the  promissory  notes  received  by  the  testator  for 
the  land,  other  than  the  homestead  tract,  sold  by  him  after 
the  date  of  the  will  and  now  in  the  hands  of  the  adminis- 
trator, to  be  treated  as  a  part  of  the  general  personal  estate 
and  distributed  under  the  last  or  residuary  clause  of  the  will, 
or  are  these  notes  to  be  distributed  under  the  third  clause 
to  the  persons   and   in   the  proportions  therein   described? 

(2)  If  the  notes  or  moneys  arising  from  the  sale  of  such 
land  in  the  testator's  lifetime  fall  into  the  general  personal 
estate  for  distribution  under  the  residuary  clause,  is  Levi  J. 
Miller  entitled  to  share  therein  ? 

To  a  full  understanding  of  the  judgment  entered,  it 
should  be  said  that  at  the  date  of  the  will  William  L.  Miller 
was  evidently  a  widower,  and  that  the  persons  named  in  the 
will,  Levi  J.  Miller,  Aaron  D.  Miller,  Ira  C.  Miller,  Emma 
I.  Parke,  and  David  S.  Miller,  appear  to  have  been  his  only 
children  and  heirs  at  law.  Though  not  expressly  stated,  it 
would  also  appear  that  the  son  Ira  C.  Miller  has  since  died, 
and  that  whatever  interest  he  was  entitled  to  under  the  will 
has  passed  to  his  children,  Hattie  L.  Wymore  and  Mattie  V. 
Caylor,  who  are  made  parties  to  this  proceeding. 

The  trial  court  first  held  and  decreed  that  by  the  sale  of 
the  land  in  his  lifetime  the  provisions  made  by  the  third 
clause  of  the  will  were  adeemed  or  revoked,  and  that  the 
entire  personal  estate  should  be  distributed  under  the  re- 
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siduary  clause,  one-fourth  each  to  Emma  I.  Parke,  Aaron  D. 
Miller,  and  David  S.  Miller,  and  one-eighth  each  to  Hattie 
L.  Wymore  and  Mattie  V.  Caylor.  Later,  and  during  the 
same  term,  the  court  reconsidered  its  decision,  reaching  the 
opposite  conclusion,  and  decreed  that  the  promissory  notes 
referred  to  should  be  divided  and  distributed  under  the 
third  clause  of  the  will,  to  Emma  I.  Parke  one-eighth,  to 
Aaron  D.  Miller  one-third,  to  Hattie  L.  Wymore  and  Mattie 
V.  Caylor  each  one  thirty-second,  and  the  remainder  to  David 
S.  Miller.  From  this  decision,  Hattie  L.  Wymore  and  Mat- 
tie  V.  Caylor  have  appealed. 

Levi  J.  Miller  has  also  perfected  an  appeal,  but,  not 
having  filed  any  argument,  it  cannot  be  considered,  and  will 
be  dismissed.  With  this  last-mentioned  appeal  disposed  of, 
the  controversy  before  us  is  narrowed  down  to  the  single 
question  whether  the  promissory  notes  given  to  the  testator 
for  the  price  of  real  estate  sold  by  him  are  to  be  distributed 
under  the  third  paragraph  of  the  will.  To  properly  answer 
this  inquiry,  it  becomes  material  to  consider  the  date  from 
which  the  will  is  in  law  held  to  speak. 

I.  It  may  be  conceded  that  at  common  law,  or  at  least 
after  statute  32  Henry  VIII,  a  testamentary  disposition  of 
real  estate  was  held  to' speak  from  the  date  of  the  will,  and 
that  after-acquired  lands  were  not  a  subject  of  devise.  Lang- 
ford  V.  put,  2  P.  Wms.  629 ;  Oirard  v.  Mayor,  4  Rawle,  323, 
(26  Am.  Dec.  145) ;  Gilbert  on  Devises,  136;  McKvrvrum  v. 
Thompson,  3  Johns.  Ch.  307. 

That  rule  has  been  abrogated  in  England  by  statute 
1.  Victoria,  c.  26,  and  in  this  country  by  legislative  enact- 
ments in  nearly,  if  not  quite,  all  of  the  states  of  the  Union. 
Our  own  statute  (Code,  sees.  3270,  3271),  though  differing 
somewhat  from  the  enactments  of  other  states  on  this  subject, 
effects  the  same  general  purpose  and  does  away  with  an  ar- 
tificial rule  for  the  continued  observance,  of  which  no  good 
reason  exists.  It  has  long  been  the  law  that  a  testamentary 
disposition  of  personal  estate  speaks  from  the  date  of  the 
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testator's  death,  and  not  from  the  date  of  the  will,  and  the 
e£fect  of  the  statute  to  which  we  have  referred  is  to  abolish 
the  common-law  distinction  in  this  respect  between  the  two 
classes  of  property,  and  apply  to  both  the  rule  which  has 
always  obtained  as  to  personalty.  Such  was  our  holding 
in  Briggs  v.  Briggs,  69  Iowa,  617.  See,  also,  Wynne  v. 
Wynne,  23  Miss.  251  (57  Am.  Dec.  139).  If,  then,  we  are 
to  consider  the  third  clause  of  the  will  before  us  as  carrying 
a  devise  of  real  estate  then  under  the  statute  to  which  we 
have  referred  that  devise  must  be  satisfied  or  carried  into 
effect,  if  at  all,  by  applying  it  to  real  estate  of  which  the 
testator  died  seised. 

As  it  is  conceded  that  he  owned  no  real  property  what- 
ever at  the  date  of  his  dealli,  it  follows  of  necessity  that 
any  devise  made  therein  fails,  not  necessarily  because  of  an 
ademption,  a  doctrine  which,  technically  speaking,  is  ap- 
plicable solely  to  bequests  of  personalty,  but  because  the 
testator  left  no  real  estate  wiUi  which  to  satisfy  it  The 
conveyance  of  the  subject  of  the  devise  operates  as  a  revo- 
cation of  the  will  to  the  extent  of  the  property  thus  disposed 
of.  Warren  v.  Taylor,  56  Iowa,  182.  See,  also,  cases  cited 
in  30  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  622,  623.  On  the 
theory,  however,  that  the  will  speaks  from  the  death  of  the 
testator  and  with  reference  to  his  estate  as  it  may  then  exist, 
it  is  perhaps  not  strictly  accurate  to  speak  of  the  result  as 
a  "  revocation,"  but  the  devise  fails  because,  when  the  will 
becomes  effective,  the  testator  has  no  property  within  the 
terms  of  the  gift.  Warren  v.  Taylor,  56  Iowa,  192;  Mc- 
Noiwghton  v.  McNaughton,  34  N.  Y.  204. 

It  is  equally  well  settled  that  upon  sale  of  devised  real 
property  by  the  testator  the  proceeds  of  such  sale  of  which 
he  may  die  possessed  will  not  be  substituted  for  the  property 
itself,  unless  a  direction  so  to  do  is  found  in  the  will. 
Adams  v.  Wirme,  7  Paige,  97;  Gilbert  v.  Oilhert,  9  Barb. 
532. 

II.     It  is  argued  on  part  of  appellee  that  the  provisions 
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of  the  will  directing  the  sale  of  the  real  estate  and  a  dis- 
tribution  of  the  proceeds  among  certain  named  beneficiaries 
calls  for  an  application  of  the  doctrine  of  equitable  con- 
version, and  that  the  gifts  provided  for  in  the  third  clause 
are  to  be  regarded  and  treated  as  bequests  of  personalty,  and 
not  devises  of  real  estate.  This  proposition  we  may  concede 
to  be  sound,  but  it  does  not  change  the  result.  In  the  ab- 
sence of  a  contrary  intent,  expressed  or  clearly  implied,  in 
the  will,  the  equitable  conversion  of  real  estate  into  money 
for  the  purposes  of  distribution  among  the  objects  of  the 
testator's  bounty  takes  place  as  from  the  date  of  his  death. 
Laird's  Appeal,  85  Pa.  343 ;  UnderuTOod  v.  Curtis,  127  K 
Y.  533  (28  N.  E.  585)  ;  9  Cyc.  note  49.  It  follows  of  neces- 
sity that  the  benefit  of  this  rule  by  which  real  estate  is 
equitably  transmuted  into  personalty  for  the  purposes  of 
distribution  can  be  asserted  by  the  appellees  only  as  to  such 
lands  as  the  testator  was  seised  of  at  the  time  the  will  be- 
came effective  by  his  decease.  The  bequests  provided  for 
in  the  third  clause  are  not  of  the  proceeds  of  the  sale  of  lands 
made  by  the  testator  in  his  lifetime,  but  proceeds  of  sales 
to  be  made  by  the  executor  after  his  death,  and,  if  it  so 
happen  that  at  his  death  he  is  not  the  owner  of  any  land 
upon  which  the  power  given  to  the  executor  can  be  exer- 
cised, it  results  that  this  clause  never  became  operative. 

This  distinction  is  very  clearly  recognized  and  enforced 
in  McNaughtan  v.  McNaughton,  34  X.  Y.  201.  In  that  case 
the  testator,  after  devising  to  his  wife  all  his  personal  estate 
absolutely  and  all  his  real  estate  for  life,  directed  that  upon 
her  death  the  real  estate  be  sold  and  the  proceeds  thereof 
divided  among  his  nieces  and  nephews.  After  the  execution 
of  his  will  he  sold  and  conveyed  a  farm,  which  was  the 
principal  part  of  his  real  estate,  taking  in  part  payment 
therefor  a  bond  and  mortgage,  which  being  unpaid  at  the 
date  of  his  death  passed  into  the  hands  of  the  executor. 
Two  years  later  the  widow  died.  The  representatives  of  the 
widow's  estate  laid  claim  to  the  bond  and  mortgage  on  the 
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theory  that  she  became  entitled  to  the  same  absolutely  under 
the  bequest  to  her  of  all  the  testator's  personalty,  while  the 
nephews  and  nieces  claimed  that  under  the  provision  of  the 
wUl  in  their  favor  the  executor  must  account  for  the  bond 
and  mortgage  to  them.  Their  demand  was  in  all  respects 
parallel  to  that  of  the  appellees  in  the  case  before  us,  and 
rested  upon  the  same  theory  that  the  sale  of  the  land  by  the 
testator  did  not  avoid  the  devise  or  bequest  in  their  favor, 
and  that  their  right  attached  to  the  proceeds  of  the  sale  on 
hand  at  the  death  of  the  testator  the  same  as  if  he  had  died 
seised*  of  the  real  estate  and  the  executor  had  received 
the  bond  and  mortgage  upon  a  sale  made  by  himself  under 
the  power  given  by  the  will.  This  contention  was  overruled 
by  the  New  York  court,  and  the  right  to  the  property  in 
controversy  was  held  to  have  passed  to  the  widow  absolutely. 
The  court  says : 

When  the  will  took  effect  by  the  death  of  the  testator, 
the  farm  which  he  owned  at  its  date  had  ceased  to  be  a  por- 
tion of  his  real  estate.  If  there  had  been  a  specific  devise 
to  the  appellants  of  the  farm,  the  sale  of  it  by  the  donor  in 
his  lifetime  would  have  operated  as  a  revocation  of  the  gift. 
They  would  have  acquired  no  interest  in  the  bond  and  mort- 
gage, though  given  for  a  portion  of  the  purchase  money. 
The  rule  on  this  subject  is  well  settled.  There  is  no  specific 
gift  by  the  testator  of  the  farm  or  its  proceeds.  He  gives 
his  real  estate  to  the  widow  for  life  and  its  avails  to  the 
appellants  after  her  decease.  The  provision  in  her  favor  is 
a  strict  devise,  but  the  gift  to  the  ultimate  donees  is  in  the 
nature  of  a  pecuniary  bequest.  For  the  purpose  of  giving 
it  effect  according  to  the  presumed  intent,  the  real  estate  is 
converted  into  personal  property  from  the  death  of  the  widow 
when  the  sale  was  to  be  made  and  the  avails  divided  among 
the  nephews  and  nieces. 

Referring  to  the  effect  of  the  statute  which  abolished  the 
distinction  between  real  estate  and  personalty  as  to  the  date 
from  which  a  will  speaks,  the  court  further  says :  "  A  gen- 
eral devise  of  real  estate  has  now  in  this  respect  the  same 
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effect  with  a  general  bequest  of  personal  property,  and  the 
gift  in  either  case  embraces  only  such  property  as  the  donor 
owns  at  the  time  of  the  decease  answering  the  descriptive 
terms  of  the  will."  To  an  argument  which  is  also  pressed 
upon  our  attention  in  this  case,  the  writer  of  the  opinion, 
Mr.  Justice  Porter,  responds :  "  It  is  claimed  that  the 
testator  intended  to  bequeath  specifically  to  the  appellants  the 
avails  of  the  farm,  and  that  in  making  the  sale  he  was  merely 
anticipating  the  execution  of  a  power  conferred  by  the  will 
in  furtherance  of  the  object  of  the  gift.  The  bequest  was 
of  the  proceeds  of  the  sale  of  his  real  estate,  and  in  that  sense 
was  specific,  but  it  was  in  no  sense  a  specific  bequest  of  the 
proceeds  of  the  farm  which  he  afterwards  sold.  If  the  latter 
had  been  its  character,  it  may  well  be  questioi^d  whether  the 
sale  would  have  operated  as  an  ademption  or  revocation  of 
the  gift.  But  in  this  case  nb  question  of  ademption  or  revoca- 
tion arises,  as  the  testator  gave  neither  the  farm  nor  its 
avails  to  the  appellant.  The  same  rule  has  been  applied  to 
a  very  similar  case  by  the  Supreme  Court  of  Maine.  Emery 
V.  Union  Soc,  79  Me.  331  (9  Atl.  Rep.  891).  See,  also, 
BalUeVs  Appeal,  14  Pa.  451.' 

To  hold,  otherwise  and  to  say  that  upon  the  death  of  a 
testator  the  donee  of  a  gift,  the  subject  of  which  has  been 
sold  by  such  testator  in  his  lifetime,  may  pursue  and  lay 
claim  to  the  proceeds  in  the  hands  of  the  executor,  would  be 
to  open  the  door  to  vexatious  litigation,  and  delay  the  set- 
tlement of  estates.  The  case  of  Boland  v.  Tiemay,  118 
Iowa,  62,  which  is  much  relied  upon  by  counsel  for  appellee, 
does  not  appear  to  us  to  be  in  point.  If  applicable  at  all, 
it  is  only  upon  the  proposition  that  a  testamentary  disposition 
of  land  which  is  directed  to  be  sold  and  proceeds  divided, 
works  an  equitable  conversion  of  the  realty  into  personal 
estate  for  the  purposes  of  its  distribution.  But,  as  we  have 
already  said,  this  effect  may  be  conceded  without  reaching 
the  conclusion  arrived  at  by  the  trial  courts  It  is,  however, 
an  equitable  conversion,  not  of  the  land  owned  by  the  testator 
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at  the  will  three  years  before  his  death,  but  of  such  lands, 
if  any,  as  he  may  have  at  the  time  of  his  death.  Of  other 
cases  cited  we  find  none  going  to  the  extent  claimed  by  the 
appellees. 

It  is  not  contended  that  the  legacies  provided  by  the 
third  clause  of  the  will  are  of  a  general  nature  and  payable 
from  the  estate  at  large.  They  are  bequests  in  certain, 
definite  shares  in  the  proceeds  of  the  sale  of  lands  coming 
within  the  description  contained  in  the  will,  and  neither 
express  nor  imply  any  charge  or  burden  upon  the  estate  gen- 
erally. To  this  extent  at  least,  the  bequests  are  specific,  and 
the  death  of  the  testator  without  any  lands  with  which  to 
discharge  or  satisfy  them  either  in  whole  or  in  part  renders 
them  inoperative. 

Such  being  the  case,  the  promissory  notes  in  controversy 
must  be  distributed  under  the  residuary  clause  of  the  will 
which  provides  for  distribution  in  equal  shares  among  the 
children  of  the  testator,  other  than  Levi  J.  Miller,  substan- 
tially as  was  first  ordered  by  the  trial  court. 

For  the  reasons  above  indicated,  the  order  appealed  from 
is  reversed  and  cause  remanded  for  further  proceedings  in 
harmony  with  the  opinion.     Reversed. 
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In  re  Estate  of  J.   W.   Townsend,  Deceased,  Edith  , . 

Townsend,  by  Fbank  Luman,  her  next  friend,  Con-  |i44    406| 
testant,  v.  Charity  Townsend,  et  al.,  Proponants  and 
Appellants. 

Wills:    UNDUE  influence:    burden  of  proof..  The  burden  is  upon 

1  one  contesting  a  will  on  the  ground  of  undue  influence  to 
prove  such  influence,  and  that  it  operated  upon  the  mind  of  the 
testator  at  the  time  of  making  the  will  so  as  to  change  his  real 
desire  and  intent. 

Undue  influence:    evtoence.    Neither  opportunity  to  exercise  un- 

2  due  influence  over  a  testator  nor  advice  nor  solicitation  will 


Digitized  by  VjOOQIC 


622  In  ee  Estate  of  Townsend.       [128  Iowa 

vitiate  a  will,  unless  it  be  further  shown  that  the  real  purpose 
and  intent  of  the  testator  were  destroyed  thereby. 

Same.    The  fact  that  a  testator  was  exceedingly  fond  of  the  con- 

3  testant  and  that  his  will  was  unjust  to  her  are  not  enough 
standing  alone  to  defeat  a  will. 

Same.    Where  it  is  conceded  that  a  testator  was  of  strong  mind 

4  and  not  easily  influenced  and  up  to  the  time  of  his  death  a 
prosperous  business  man,  the  evidence  of  undue  influence  must 
ht  clear  and  convincing  to  defeat  his  will. 

Same.     Evidence  reviewed  and  held  insufficient  to  support  a  ver- 

5  diet  and  judgment  setting  aside  a  will  on  the  ground  of  undue 
influence. 

Appeal  from  Davis  District  Court, —  Hon.  M,  A.  Robebts^ 

Judge. 

Feidat,  Octobeb  20,  1905. 

Contest  over  the  probate  of  the  will  of  J.  W.  Townsend. 
The  case  has  been  twice  tried  to  a  jury,  resulting  both  times 
in  a  verdict  for  the  contestant,  and  this  is  the  second  appeal. 
On  the  first  appeal,  the  case  was  reversed  because  of  error. 
It  is  reported  in  122  Iowa,  246,  where  a  full  statement  of 
the  facts  is  given,  which  need  not  be  repeated  here.  There 
was  a  judgment  on  this  trial  for  the  contestant,  and  the  pro- 
ponents appeal. —  Reversed. 

Henry  C.  Taylor  and  Payne  &  ^Sowers,  for  appellants. 

H.  C.  Traverse  and  Wherry  &  Walker,  for  appellee. 

Sherwin,  C.  J. —  The  will  in  question  was  properly 
executed  on  the  9th  day  of  June,  1896,  and  the  contestant 
admits  that  J.  W.  Townsend  was  then  of  sound  mind.  She 
contends,  however,  that  the  will  was  procured  by  the  undue 
influence  and  fraud  of  the  proponents,  or  some  of  them.  The 
jury  determined  the  issue  in  the  contestant's  favor,  and 
whether  or  not  the  verdict  should  be  permitted  to  stand  is 
the  most  serious  question  for  our  consideration.     Before  pro- 
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eeeding  to  the  consideration  of  the  evidence  which  the  con- 
testant claims  justifies  the  verdict  and  judgment,  we  may 
call  attention  briefly  to  the  well-settled  rules  of  law  governing 
contests  of  this  kind. 

The  burden  of  proving  undue  influence,  and  that  it  op- 
erated upon  the  mind  of  the  testator  at  the  very  time  the  will 
was  executed  to  such  an  extent  that  the  will  was  the  result 
''  dbc'iSucircc:   thereof,    is   upon    the   contestant.     Webber  v. 

5?oo£?  ""*  ^  Sidlivcm,  58  Iowa,  260;  Perkins  v.  Perhiixs, 
116  Iowa,  253;  Mallow  v.  Walker,  115  Iowa,  238. 

It  is  not  enough  to  show  that  there  was  an  opportunity 
to  exercise  the  undue  influence  complained  of,  there  must  be 
evidence  that  it  was  exercised,  and  that  it  was  instrumental 
$,  Ukdub  in  procurine  the  will.     The  proponents  are  the 

evidence  widow  and  children  of  the  deceased,  and  it  is 
claimed  that  some  one  or  more  of  them  procured  the  execu- 
tion of  the  will.  There  is  no  evidence  that  any  one  of  them 
ever  had  a  word  with  the  testator  concerning  the  will,  or  the 
way  in  which  he  should  dispose  of  his  property,  and,  even 
if  such  evidence  existed,  it  would  not  necessarily  furnish 
ground  for  holding  that  there  was  undue  influence  exer- 
cised over  the  testator.  Neither  advice  nor  solicitation,  how- 
ever earnest  and  insistent,  will  vitiate  a  will,  unless  it  be 
further  shown  that  the  freedom  of  the  will  was  in  some  way 
impaired  or  destroyed  thereby.  Chambers  v.  Brady,  100 
Iowa,  622 ;  Mallow  v.  Walker,  supra;  Orr  v.  Pennington,  93 
Va.  268  (24  S.  E.  Rep.  928). 

It  may  be  conceded  for  the  purposes  of  this  case  that 
the  deceased  was  extremely  fond  of  the  contestant,  and  that 
the  will  is  unreasonable  and  unjust  so  far  as  she  is  concerned, 
and  yet  these  reasons- considered  separately  or 
together  are  not  alone  sufficient  to  defeat  the 
will.  Trotter  v.  Trotter,  117  Iowa,  417 ;  Mui/r  v.  Miller,  72 
Iowa,  585. 

A  person  has  the  right  to  dispose  of  his  property  as  he 
will,  and  mere  inequality  in  his  testament  will  never  be 
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permitted  to  defeat  it;  otherwise,  the  valuable  right  of  free 
disposition  would  be  swept  entirely  away.  It 
is  admitted,  as  we  have  seen,  that  the  testator 
was  of  sound  mind  when  the  will  was  made,  and  it  is  proven 
beyond  controversy  that  he  was  then,  and  up  to  the  time  of 
his  death,  a  prosperous  business  man,  with  a  strong  and  vig- 
orous mind,  not  easily  changed  or  influenced ;  and  under  such 
circumstances,  the  evidence  of  undue  influence  should  be  clear 
and  convincing.     Culbertson's  Appeal,  97  Pa.  163. 

There  is  evidence  tending  to  show  that  after  his  son's 
death,  and  prior  to  the  execution  of  the  will,  the  testator  and 
the  contestant's  mother  were  not  on  good  terms,  and  that  at 
,  ^  one  time,  when  she,  the  testator  and  one  of  the 

6.  Sams.  '  ' 

proponents  were  together,  there  was  talk  be- 
tween her  and  the  proponent  as  to  the  financial  assistance 
that  had  been  rendered  to  her  husband  by  his  father,  and 
that  the  proponent  then  said  that  he  would  see  that  "  we 
didn't  get  any  more."  There  is  also  evidence  tending  to 
prove  that,  after  the  execution  of  the  will,  the  testator  said 
to  the  contestant's  mother,  that  his  boys  would  "  not  hear 
to  his  giving  Edith  anything,"  and  that,  if  he  had  provided 
for  Edith  in  the  will,  they  would  have  left  him  to  manage  his 
estate  alone.  The  statement  of  the  proponent,  if  made,  was 
no  more  than  a  declaration  of  his  intent,  and  is  not  evidence 
even  that  he  attempted  to  influence  the  will.  The  declara- 
tion of  the  testator  that  his  sons  would  not  hear  to  his  giving 
anything  to  Edith,  if  competent,  is  of  slight  value  as  evidence 
tending  to  prove  undue  influence.  As  we  have  heretofore 
said,  there  was  no  direct  evidence  that  any  of  his  sons  had 
ever  talked  with  him  about  the  will  or  about  the  disposition 
of  his  property,  or  that  they  knew  that  he  had  executed  the 
will.  The  will  was  drawn  under  his  personal  direction  when 
he  was  concededly  thoroughly  competent  to  make  it,  and  was 
apparently  under  no  coercion,  and  it  remained  under  his  con- 
trol up  to  his  death,  some  five  years  thereafter.  In  Schouler 
on  Wills  (3d  Ed.),  sec.  243,  it  is  said: 
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Eteciarations  made  at  any  distance  of  time  after  the  will 
was  executed  are  all  the  less  pertinent  to  show  fraud  and 
undue  influence,  where  the  will  itself  has  remained  in  the 
testator's  possession  and  control  uncanceled;  and  mere  dec- 
larations, whether  previous  or  subsequent  to  the  will,  amount 
of  themselves  to  very  little  in  the  face  of  a  prima  facie 
showing  that  the  testator  was  a  thoroughly  competent  per- 
son, enjoying  normal  health,  and  under  no  apparent  coercion 
or  stress  of  error  when  he  executed  the  instrument,  espe- 
cially if  he  looked  personally  after  the  details  of  drawing 
and  executing  his  own  will.  In  short,  a  testator's  declara- 
tions, whether  made  before  or  after  the  execution  of  the 
will,  aside  from  the  time  of  the  execution  itself,  are  admissi- 
ble chiefly  to  show  his  mental  condition  or  the  real  state  of 
his  aflfections;  and  they  are  received,  rather  as  his  own  ex- 
ternal manifestations  than  as  evidence  of  the  truth  or  un- 
truth of  facts  relative  to  the  exertion  of  imdue  influence 
upon  him.  They  may  corroborate,  but  the  issue  calls  for 
its  own  proof  from  the  living.  ,  ,  .  There,  on  the  whole, 
should  be  independent  testimony  indicating  undue  influence 
before  the  decedent's  declarations  are  considered,  and  then 
they  are  chiefly  pertinent  to  show  the  condition  of  mind 
susceptible  to  the  sinister  influence,  and  a  testamentary  act 
correspondingly. 

The  rule  thus  announced  by  the  eminent  writer  is  so 
just  and  so  applicable  to  this  case  that  we  feel  no  hesitation 
in  adopting  it  to  its  fullest  extent.  See,  also,  Mcmatt  v. 
8c<M,  106  Iowa,  203. 

When  the  case  was  before  us  on  the  former  appeal,  we 
seriously  doubted  the  sufficiency  of  the  evidence,  and  such 
doubt  was  expressed  in  the  opinion,  and  we  are  now  thor- 
oughly satisfied  that  the  verdict  should  not  stand;  for  put- 
ting aside  the  declarations  of  the  testator,  there  i^  no  evi- 
dence in  the  record  tending  in  any  way  to  show  that  the  will 
was  not  his  free  act.  The  case  having  been  twice  tried  to  a 
jury  with  the  same  result,  we  have  given  the  evidence  very 
careful  consideration.  The  claims  made  for  it  in  the  oral 
and  printed  arguments  have  also  been  fully  considered,  and 

we  are  abidingly  satisfied  that  there  is  no  substantial  evi* 
Vol.  128  Ia.— 40 
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dence  supporting  the  verdict  and  judgment.  Many  errors 
are  assigned  and  argued,  but,  as  we  believe  that  our  con- 
clusion on  the  facts  will  be  a  final  disposition  of  the  case,  we 
need  not  exteitid  this  opinion  for  a  discussion  thereof. —  Re- 
versed. 


In  re  Estate  of  S.  J.  Fisher,  Deceased.     Clara  J.  Scott 
ET  AL.,  Appellants. 

Estates  of  decedents:    distribution  :    sale  of  property.    The  execu^ 

1  trix  of  an  estate,  one-half  of  which  went  to  her  and  the  balance 
to  a  trustee  for  the  benefit  of  others,  is  not  required  under 
penalty  of  personal  liability  to  sell  property  which  is  paying  a 
fair  income,  there  being  no  estate  debts,  simply,  because  the 
price  is  fluctuating  on  the  market,  but  she  may  hold  the  same 
and  make  distribution  of  the  property  in  kind  where  it  can  be 
done  equitably. 

Removal  of  executors.    Where  there  is  no  ground  for  a  charge  of 

2  mismanagement  an  executrix  will  not  be  removed  nor  required 
to  give  bond. 

Appeal  from  Btu;hanan  District  Court, —  Hon.  rRANKLriT 
C.  Pi-att,  Judge. 

Saturday,  October  21,  1905. 

This  is  an  appeal  from  an  order  in  probate.  The 
record  makes  it  appear  that  S.  J.  Fisher  died  testate  in  April, 
1902,  and  that  by  his  will  Amanda  K.  Fisher,  his  widow, 
was  nominated  as  executrix  without  bond.  The  will  was 
duly  probated,  and  Mrs.  Fisher  qualified  as  executrix  May 
29,  1902 ;  the  last  publication  of  notice  thereof  being  had  on 
June  12,  1902.  The  estate  was  found  to  consist  entirely  of 
notes  and  bonds,  and  railroad,  bank,  and  mill  stocks,  and 
all  of  the  value  of  about  $40,000.  By  the  terms  of  the  will, 
one-half  of  the  estate  was  devised  to  the  widow,  Amanda  K. 
Fisher.  The  remaining  one-half  was  devised  to  a  trustee 
named  for  the  use  and  benefit  of  other  persons,  among  whom 
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are  Clara  J.  Scott  and  others,  petitioners  in  this  proceeding. 
On  June  30,  1908,  Clara  J.  Scott,  W.  H.  Scott,  George 
Scott,  and  Neva  Scott,  as  beneficiaries  under  the  trust  pro- 
vision of  the  will,  filed  in  the  proceedings  in  probate  their 
petition  charging  the  said  Amanda  K.  Fisher,  executrix, 
•Avith  failure  to  properly  execute  the  trust  confided  to  her 
with  prudence,  fidelity,  and  diligence,  and  that  her  conduct 
in  such  respect  was  actuated  by  express  malice  toward  these 
petitioners.  The  prayer  of  the  petition  is  that  the  executrix 
be  removed  as  such,  and  that  she  be  required  to  account  to 
the  estate  for  all  loss  thereto  occasioned  by  her  failure  to 
properly  perform  her  duties.  If  not  ordered  removed,  it  is 
the  further  prayer  that  she  be  required  to  give  bond  in  the 
sum  of  $40,000.  The  order  entered  denied  the  teliei  in  form 
as  prayed  for,  and  the  petitioners  appeal. —  Affirmed. 

Cook  &  Leach,  and  Roy  A,  Cook,  for  appellants. 

Lake  &  Harmon,  for  appellee. 

Bishop,  J. —  I.  On  June  11,  1903,  Mrs.  Fisher  made 
report  of  her  doings  as  executrix,  reporting,  among  other 
things,  the  property  on  hand.^  In  addition  to  certain  notes, 
bonds,  and  bank  and  mill  stock,  the  repor^  shows  on  hand 
shares  of  railroad  stocks  as  follows:  Illinois  Central,  57 
shares ;  Louisville  &  Nashville,  20  shares ;  Union  Pacific,  20 
shares;  St.  Louis  &  Southwestern,  40  shares.  Further,  the 
report  recites  that  but  one  claim  —  in  the  nature  of  a  de- 
mand for  the  return  of  specific  property  —  had  been  filed 
against  the  estate,  which  claim  was  being  contested ;  that  all 
expenses,  etc.,  had  been  paid.  Allegation  is  made  by  the 
instant  petitioners  that  the  railroad  stocks  pn  hand  were 
hazardous  property ;  that  the  same  were  fluctuating  in  value 
every  day,  and  were  likely  to  and  did  depreciate  in  value; 
that  this  was  well  known  to  the  executrix,  notwithstanding 
all  which  she  failed  and  neglected  to  make  sale  thereof  dur- 
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ing  the  year  following  her  appointment ;  that  her  conduct  in 
such  respjBct  was  prompted  by  malice  toward  petitioners  as 
beneficiaries  under  the  will,  and  with  intent  to  injure  them 
in  their  property  rights  and  interests.  Proof  was  made  that 
all  the  stocks  were  regularly  quoted  as  to  values  on  the  stock 
market,  and  that  during  the  year  there  had  been  a  raise  in 
such  quoted  values,  after  which  there  had  been  a  decline,  so 
that  at  the  time  of  the  trial  all  were  somewhat  less  in  value 
than  at  the  beginning  of  the  year.  The  precise  form  of 
relief  demanded  by  the  petitioners  is  that,  because  of  her 
conduct,  the  executrix  should  be  held  liable  to  the  estate  for 
the  highest  market  value  which  the  stocks  attained  at  any 
time  during  the  year. 

To  begin  with,  we  may  say  that  there  is  no  sufficient 
proof  that  the  conduct  of  the  executrix  was  dominated  by 
actual  malice.  It  may  be  admitted  that  ill  feeling  existed 
between  her  and  the  petitioners,  and  this  found  expression  on 
several  occasions;  but  it  does  not  appear  that  such  had  any 
controlling  influence  in  respect  of  the  particular  matters  now 
complained  of.  Of  course,  we  need  not  consider  what  re- 
sult might  have  followed,  had  the  facts  been  otherwise. 

Passing,  now,  to  what  seems  to  be  the  principal  ques- 
tions in  the  case,  we  find  no  difficulty  in  reaching  the  con- 
clusion that  the  relief  demanded  by  the  petitioners  was  prop- 
1.  Estates  o*      erly  denied  by  the  trial  court     It  is  made  to 

DECEDBNTS:  "^  *^ 

^stribution;  appear  that  the  stocks  and  bonds  had  been  held 
property.  fcy  the  tostator  as  an  investment,  and  not  for 
any  purpose  of  speculation ;  further,  that  the  same  paid  by 
way  of  interest  or  dividends  a  fair  profit  on  the  investment^ 
and  this,  as  to  the  stocks,  was  not  affected  by  the  fluctuations 
in  value  on  the  New  York  stock  market  Now  the  duty  of 
executrix  was  simply  to  carry  out  the  provisions  of  the 
will,  and  in  respect  of  this  she  was  subject  at  all  times  to 
the  directions  and  orders  of  the  court.  In  this  state  the 
manner  of  procedure  in  such  cases  is  regulated  in  general 
by  statute.     An  examination  discloses  no  provision  requiring 
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that  personal  property  coming  into  the  hands  of  an  executrix 
shall  be  sold  or  converted  into  cash  within  any  fixed  period 
of  time  from  date  of  appointment.  But  "  the  court,  on  ap- 
plication of  the  executor,  from  time  to  time  shall  direct  the 
sale  of  such  portions  of  the  personal  effects  as  are  of  a  per- 
ishable nature,  or  which  from  any  cause  would  otherwise  be 
likely  to  depreciate  in  value,  and  also  such  portions  as  are 
necessary  to  pay  off  the  debts  and  charges  upon  the  estate." 
Code,  section  8322. 

One  year  is  allowed  within  which  claims  against  an  es- 
tate may  be  filed,  and  it  may  well  be  considered  as  the  duty 
of  an  executrix  to  be  prepared  within  a  reasonable  time  there- 
after to  pay  all  such  as  are  approved,  together  with  legacies 
and  other  charges  upon  the  estate.  And  if  a  sale  of  per- 
sonal property  be  necessary  therefor  it  would  be  her  duty, 
without  doubt,  to  make  timely  application  for  an  order  au- 
thorizing such  to  take  place.  But  here  there  were  no  debts, 
and  there  were  no  charges  upon  the  estate  payable  by  specific 
direction  in  money.  One  half  of  the  estate,  whether  per- 
sonal or  real,  or  if  consisting  of  both,  went  to  Mrs.  Fisher, 
and  the  other  half  to  a  trustee  for  the, use  and  benefit  of 
others,  among  whom  were  the  petitioners.  Now,  in  view  of 
the  character  of  the  property  in  hand,  the  strict  necessities  of 
the  case  did  not  require  that  a  sale  be  made.  No  good  reason 
occurs  to  us  why  the  executrix  might  not  discharge  her  trust 
by  simply  making  division  of  the  shares  of  stock  in  question. 
Applicable  by  analogy,  at  least,  is  the  rule  of  the  statute 
which  requires  that,  in  the  matter  of  the  estate  of  an  intes- 
tate, distribution  shall  be  made  in  kind,  where  such  can  be 
satisfactorily  and  equitably  done.     Code,  section  3364.   . 

There  is,  then,  no  force  in  the  contention  of  appellants, 
unless  such  arises  upon  consideration  of  the  particular  pro- 
visions of  Code,  section  3322.  With  respect  thereto,  it  may 
be  conceded  that  an  executor,  finding  himself  in  possession  of 
property  of  a  perishable  nature,  or  of  properly  which  was 
likely  to  depreciate  in  value  unless  immediately  disposed  of. 
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would  be  chargeable  with  the  duty  of  appearing  forthwith 
before  the  court  with  an  application  for  leave  to  sell;  and, 
for  that  matter,  it  would  seem  to  be  the  part  of  ordinary 
business  prudence  to  so  proceed,  even  though  the  statute  book 
contained  no  requirement  in  terms  on  the  subject.  But  by 
the  expression,  "  likely  t*)  depreciate  in  value,"  as  used  in 
the  statute,  nothing  more  was  meant,  as  we  think,  than  some 
permanent  loss  to  the  property  in  whole  or  in  part.  Most 
certainly  it  was  not  intended  thereby  to  require  under  pen- 
alty of  personal  liability  an  immediate  sale  of  all  property 
subject  to  fluctuations  in  market  value,  and  solely  because 
thereof.  Indeed,  by  inexorable  law  of  the  world  of  com- 
merce, every  species  of  personal  property  which  is  the  sub- 
ject of  barter  and  sale  is  held  to  respond  to  the  frequent,  if 
not  daily,  fluctuation  in  market  values;  and,  if  ah  executot" 
were  bound  at  his  peril  to  guard  against  such,  there  would 
be  as  much  reason  in  holding  him  to  a  liability  for  selling  too 
soon  as  there  would  be  in  mulcting  him  in  damages  for  hav- 
ing held  too  long.  In  any  event,  the  subject  cannot  be  gov- 
erned by  a  hard  and  fast  rule.  Reasonable  business  pru- 
dence is  all  that  is  required  at  the  hands  of  one  managing  an 
estate.  "  He  is  not,  however,  a  guarantor  of  the  safety  of 
the  property,  but  he  must  act  with  such  prudence  and  dili- 
gence as  are  generally  observed  by  prudent  men  of  intelli- 
gence and  discretion  in  regard  to  their  own  affairs."  11  Am. 
&  Eng.  Ency.  Law,  944. 

As  already  stated,  the  stocks  which  are  the  subject  of  the 
instant  controversy  were  held  as  an  investment,  and  not  only 
Mrs.  Fisher,  but  others  interested,  may,  and  it  would  seem 
did  prefer  to  take  the  same  in  distribution  in  preference  to 
cash.  There  was  no  request  made  by  petitioners  for  a  sale, 
and  there  was  no  trustee  appointed  to  whom  an  accounting 
could  be  made  until  after  the  close  of  the  year.  Moreover, 
the  trustee  named  in  the  will,  and  who  subsequently  quali- 
fied, is  a  banker  of  long  experience.  He  was  the  friend  and 
business  associate  of  the  testator  during  his  lifetime,  and  was 
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well  advised  as  to  the  conduct  of  affairs  by  the  testatrix  after 
she  took  charge  of  the  estate.  We  may  accept  this  as  an 
indication,  especially  in  the  absence  of  anything  to  the  con- 
trary, that  the  course  of  proceeding  by  the  executrix  was  not 
so  far  opposed  to  good  business  principles  as  to  call  for  the 
harsh  treatment  now  sought  to  have  applied. 

II.  As  we  do  not  find  any  ground  upon  which  to 
charge  mismanagement,  there  can  be  no  reason  for  a  sum- 
«  Removal  of     mary  removal  of  the  executrix,  nor  for  requir- 

The  order  of  the  court  below  having  our  entire  approval, 
it  is  affirmed.  ^  m 


The  State  of  Iowa  for  the  use  of  the  Town  of  Sharon, 
Appellant,  v.  S.  A.  Smithabt. 

Municipal  ordinances:    peddlers:    license  tax.    One   who   simply 

1  solicits  orders  for  goods  as  an  employe  and  occasionally  de- 
livers the  same  while  so  soliciting,  may  be  a  peddler  within  the 
meaning  of  an  ordinanace  providing  that  a  peddler  is  one  who 
sells  or  offers  to  sell  either  by  sample  or  taking  orders  for 
immediate  or  future  delivery;  but  he  is  not  liable  for  a  license 
tax  imposed  only  on  peddlers  with  a  pack  or  vehicle. 

Ordinances:    coNsroERAxioN :  •  constitutionality.    Before    an    ordi- 

2  nance  can  be  assailed  as  unconstitutional  the  record  must  show 
a  violation  thereof.  The  mere  concession  of  a  violation,  when 
in  fact  not  true,  raises  simply  a  moot  question  which  the  courts 
will  not  decide. 

Appeal   from  Mahaska   District   Court. —  Hon.    John    T. 
Scott,  Judge. 

Saturday,  October  21,  1905. 

The  defendant  was  accused,  in  an  information  filed  in 
the  mayor's  court,  of  having  violated  section  4  of  Ordinance 
Xo.  43  of  the  incorporated  town  of  Sharon  "  by  operating 
as  a  peddler.'^     Trial  resulted  in  judgment  of  conviction. 
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from  which  he  appealed  to  the  district  court,  where  he  was 
acquitted.     The  state  appeals. —  Affimied. 

8.  V.  Reynolds  and  Jno.  0.  Malcolm,  for  the  State. 

H.  H.  Sheriff,  for  appellee. 

Ladd,  J. —  The  section  of  the  ordinance  under  which 
the  defendant  was  prosecuted  declares  that: 

Peddlers  with  packs  shall  pay  a  license  fee  of  $15  per 
year,  or  not  less  than  $1  per  day  nor  more  than  $5  per  day ; 
those  with  a  vehicle,  drawn  by  one  or  more  animals,  shall 
pay  not  to  exceed  $S0  per  year,  No  license  shall  be  granted 
for  less  than  one  year  except  a  daily  license.  Every  person 
selling  or  offering  for  sale,  barter  or  exchange,  either  by  sam- 
ple or  taking  orders,  whether  for  immediate  or  future  de- 
livery, any  goods,  wares  or  merchandise  shall  be  deemed  a 
peddler. 

The  accused  solicited  and  received  orders  for  tea,  cof- 
fee, and  notions,  within  the  corporate  limits,  as  an  em- 
ploye of  the  D.  &  W.  Tea  Company  for  present  and  future 
delivery,  and  for  it  sometimes  delivered  the  goods  when  other 
orders  were  solicited.  This  may  h^ve  constituted  him  a  ped- 
dler within  the  definition  of  the  ordinance.  This  was  not 
enough,  for  it  exacts  a  license  from  peddlers  with  pack  or 
vehicle  only,  and  defendant  was  not  shown  to  have  had 
either.     What  he  did  without  license  was  not  prohibited. 

Before  such  an  ordinance  can  be  assailed  as  unconstitu- 
tional the  record  should  establish  its  violation.  A  mere  con- 
cession to  that  effect,  when  not  true,  raises  but  a  moot  ques- 
tion which  the  courts  will  not  decide. —  Affirmed. 
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E.  S.  Stotts,  Appellant,  v.  Fred  N.  Milleb. 

Sale  of  land:    commission:    burden  of  proof.    A  real  estate  broker 

1  who  agrees  to  find  a  purchaser  at  a  stated  price  and  upon 
terms  satisfactory  to  the  owner,  has  the  burden  of  showing  a 
binding  contract  of  sale  to  entitle  him  to  his  commission;  and 
where  the  contract  was  for  an  exchange  of  properties  subject 
to  an  inspection  and  that  failure  to  inspect  within  a  specified 
time  should  render  the  contract  binding,  proof  of  such  failure 
was  3  part  of  the  agent's  main  case  in  a  suit  for  the  com- 
mission. 

Act  of  one  joint  broker r    effect.    Where  two  agents  jointly  con- 

2  tract  to  effect  a  sale  of  land  on  commission,  each  is  bound  by 
any  act  of  the  other  in  relation  to  the  subject  matter. 

Exchange  of  property:    inspection  :    rejection.    Where  a  contract 

3  for  exchange  of  land  provides  that  the  property  shall  be  ac- 
cepted if  upon  examination  it  proves  satisfactory,  and  upon  in- 
spection the  same  is  in  good  faith  rejected,  the  grounds  of  the 
rejection  cannot  be  inquired  into. 

Appeal  from  Dallas  District  Court. —  Hon.  J.  H.  Apple- 
gate,  Judge. 

Saturday,  Octobeb  21,  1905. 

Action  to  recover  commission  for  the  sale  of  real  es- 
tate. Verdict  and  judgment  for  defendant.  Plaintdflf  ap- 
peals.—  Affirmed. 

Cardell  &  Fdhey,  for  appellant. 

White,  Clarke  &  Clarke,  for  appellee. 

McCtAiH'y  J. —  Plaintiff  alleges  that  he  was  employed, 
in  connection  with  one  J.  K.  Olds,  to  find  for  defendant  a 
purchaser  for  certain  described  real  estate  of  defendant,  on 
the  basis  of  a  specified  price  per  acre,  and  upon  terms  satis- 
factory to  defendant,  and  that  the  right  of  said  Olds  to  com 
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pensation  under  the  contract  has  been  assigned  to  him,  and 
he  seeks  to  establish  the  right  of  himself  and  Olds  to  such 
compensation  by  alleging  and  proving  that  defendant  en- 
tered into  a  binding  contract  with  one  Dilenbeck  for  the  ex- 
change of  the  property  referred  to  for  said  land  of  Dilen- 
beck, situated  in  North  Dakota.  The  contract  between  Dil- 
enbeck and  defendant  was  made  "  subject  to  inspection  of 
land  furnished  by  each  party,  if  inspection  is  made  within 
fifteen  days.  Otherwise,  if  the  land  is  not  inspected  at  once^ 
the  trade  is  considered  closed." 

The  first  error  assigned  is  in  an  instruction  of  the  court 
to  the  effect  that  the  burden  was  on  the  plaintiff  to  establish 
the  failure  of  defendant  to  examine  the  lands  of  Dilenbedc 
I.  Sale  o?  land:   ^^  North  Dakota.     Under  the  issues  the  bur^ 
bSrdTn^o"^'    den  unquestionably  was  on  the  plaintiff  to  make 
^^^°^'  out  a  binding  contract  between  Dilenbeck  and 

defendant,  and  it  is  plain  under  the  pleadings  and  the  evi- 
dence that,  unless  this  contract  became  binding  by  reason, 
of  the  failure  of  defendant  to  examine  the  Dilenbeck  land,, 
there  was  no  binding  contract  between  the  parties  and  na 
sale  was  made  entitling  the  plaintiff  to  a  commission,  for  it 
is  conceded  that  defendant  refused  to  accept  the  Dilenbeck 
land  under  the  contract  between  them.  As  plaintiff's  right 
to  recover  therefor  would  not  be  made  out  without  proof  that 
the  contract  between  defendant  and  Dilenbeck  became  bind- 
ing by  reason  of  the  failure  of  defendant  to  inspect  the  Dilen- 
beck land,  we  think  it  clear  that,  to  entitle  plaintiff  to  re- 
cover, this  fact  must  be  established  affirmatively  by  him. 
The  instruction  was  therefore  correct.  Other  objections  are 
made  on  account  of  failure  to  properly  instruct  the  jury  that 
the  burden  of  showing  an  excuse  for  failure  to  inspect  the 
Dilenbeck  land  was  on  the  defendant,  but  what  has  just  been 
said  disposes  of  all  such  objections. 

Complaint  is  also  made  of  an  instruction  relating  to  the 
effect  of  evidence  tending  to  show  that  Olds  undertook  to^ 
conduct  defendant  to  the  Dilenbeck  land  in  North  Dakota 
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for  the  purpose  of  inspection,  and  that,  by  reason  of  a  storm 
^'  jwNT*'  **"*     rendering  it  impracticable  for  defendant  and 
JSS!*'  ^^^^  ^^  proceed  to  the  Dilenbeck  land,  it  was 

agreed  between  defendant  and  Olds  that  other  land,  as- 
assTimed  to  be  of  the  same  character,  should  be  inspected  by 
defendant  for  the  purpose  of  determining  whether  he  would 
accept  the  Dilenbeck  land.  The  objection  made  to  this  in- 
struction substantially  is  that  Olds  could  not  bind  the  plain- 
tiff by  any  arrangements  made  with  defendant.  But,  so  far 
as  the  plaintiff  claims  as  assignee  of  Olds,  any  action  of  Olds 
with  reference  to  the  earning  of  a  commission  would  be  bind- 
ing on  plaintiff;  and,  so  far  as  plaintiff  claims  in  his  own 
right,  he  would  also,  as  we  think,  be  bound  by  the  action 
of  Olds,  for  he  alleges  that  the  contract  was  made  with  him, 
in  connection  with  Olds,  to  find  for  defendant  a  purchaser, 
and  evidently  plaintiff  and  Olds  as  joint  contracting  parties 
would  be  bound,  each  by  the  action  of  the  other  in  relation 
to  the  subject-matter.  Each  would  *be  entitled  to  the  benefit 
of  the  acts  of  the  other,  and  each  musf  clearly  be  subject 
to  any  defense  under  the  contract  arising  out  of  the  action 
of  the  other  with  reference  to  its  performance.  If  Olds,  at- 
tempting to  conduct  defendant  to  the  Dilenbeck  land  for  the 
purpose  of  having  him  inspect  and  accept  it  under  the  con- 
tract between  him  and  Dilenbeck,  suggested  and  consented 
that  defendant  should  examine  other  lands  of  the  same  char- 
acter, and  defendant  on  making  such  examination  elected  to 
reject  the  Dilenbeck  land,  we  do  not  see  how  plaintiff  can 
complain.  We  think,  therefore,  that  the  instruction  was 
correct    • 

Counsel  for  appellant  further  complain  of  the  construc- 
tion placed  by  the  court  on  the  contract  between  defendant 
and  Dilenbeck  to  the  effect  that  defendant  had  the  right  to 
B.  ExcHAHGioF  reject  the  land  on  inspection  without  any  good 
inspecS^:  Tcasoii  for  doing  so,  but  we  think  it  is  well  set- 
rejection.  ^j^j  ^'^^^^  whcre  parties  agree  that  property  shall 
be  accepted  if  satisfactory,  the  property  may  be  rejected  in 
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good  faith  because  unsatisfactory,  and  that  the  grounds  of 
rejection  cannot  be  inquired  into.  Imncm  Mfg.  Co.  v. 
American  Cereal  Co.,  124  Iowa,  737.  If,  therefore,  de- 
fendant by  arrangement  with  Olds  inspected  lands  assumed 
by  them  to  be  of  the  same  general  character  and  exercised  his 
option  under  the  contract  between  him  and  Dilenbeck  to  re- 
ject the  Dilenbeck  land,  the  grounds  for  rejection  could  not 
be  inquired  into  by  the  jury  in  the  absence  of  any  contention 
that  such  rejection  was  not  in  good  faith.  That  the  contract 
between  defendant  and  Dilenbeck  employed  language  au- 
thorizing defendant  to  reject  the  Dilenbeck  land  if  cm  ex- 
amination he  was  not  satisfied  with  them  seems  to  us  per- 
fectly clear.  What  object  could  there  have  been  in  providing 
for  such  inspection  if  defendant  was  bound  to  take  the  Dil- 
enbeck land  without  inspection  ? 

We  find  no  error  in  the  instructions  complained  of,  and 
no  other  errors  are  urged. 

The  judgment  is  therefore  affirmed. 


Gaab     Scott    &    Co.,    Appellant,    v.     J.    W.    TatIob, 
J.  N.  MooRB,  and  W.  A.  Moobe. 

Suretyship?    release  of  security  by  mistake:    prejttdice.    Where 

1  sureties  on  a  promissory  note  were  promptly  informed  that  a 
chatttel  mortgage  of  the  principal  debtor  had  been  released  by 
mistake  and  that  the  note  was  still  unpaid,  and  the  property 
covered  by  the  mortgage  remained  for  some  time  in  the  hands 
of  the  principal  debtor,  such  sureties  could  not  complain  of 
the  release  as  prejudicial  to  them  because  thereby  deprived 
of  their  right  of  subrogation. 

Payment:    mailing  of  currency.    The  mailing  of  currency  in  an 

2  unregistered  letter,  where  the  act  was  not  authorized  by  the 
payee  and  the  money  was  never  received  by  him,  does  not  con- 
stitute a  legal  payment. 

Service  by  publication:    jurisdiction.    Where   the    service   of  an 

3  original  notice  by  publication  cannot  be  completed  until  after 
the  time  defendant  is  directed  in  the  notice  to  appear  and  de- 
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fend,  the  court  acquires  no  jurisdiction  either  of  the  person  or 
subject  matter. 

Service  of  original  notice:  ADjumcATioN.  Where  it  was  claimed 
4  in  resistance  to  a  motion  for  a  new  trial  on  the  ground  of  lack 
of  service,  that  jurisdiction  to  render  the  judgment  was  con- 
ferred solely  by  service  of  notice  upon  an  agent  of  defendant, 
the  overruling  of  the  motion  generally  did  not  amount  to  an 
adjudication  of  the  question  of  service  by  publication. 

Appeal  from  Mahaska  District  Court. —  How.  W.  G.  Clbm- 

jsjsfTQy  Judge. 

Satubday^  Ootobkr  21,  1905. 

Action  in  equity  to  set  aside  and  cancel  a  release  of  a 
chattel  mortgage^  and  to  set  aside  a  judgment,  and  to  re- 
cover of  the  defendants  on  a  promissory  note.  The  release 
and  judgment  were  canceled,  and  judgment  was  rendered  for 
the  plaintiff  against  the  defendant  Taylor,  and  the  action  was 
dismissed  as  to  the  defendant  Moore.  The  plaintiff  and 
Taylor  apeal ;  the  plaintiff  will  be  designated  as  the  appellant. 
Reversed  on  plaintiff's  appeal,  and  affirmed  on  defendant's 
appeal. 

Carr,  Hewitt,  Parker  &  Wright,  for  appellant 

fl*.  H.  Sheriff,  and  Liston  McMillan,  for  appellees. 

SiiBBwiN,  C.  J. —  In  1897  the  defendant  Taylor  gave 
to  the  plaintiff  two  promissory  notes,  one  for  $175,  due  Jan- 
uary 1,  1899,  and  one  for  $200,  due  January  1,  1900,  and 
the  latter  one  was  signed  by  the  Moores,  who  were  in  fact 
sureties  only.  To  secure  the  payment  of  the  two  notes,  Tay- 
lor executed  and  delivered  to  the  plaintiff  a  mortgage  on 
personal  property.  The  notes  and  the  mortgage  were  sent  to 
the  plaintiffs  in  Indiana,  where  the  note  sued  on  herein,  the 
last  one,  remained  until  the  present  suit  was  instituted.  The 
$175  note  was  sent  to  a  bank  in  Oskaloosa  for  payment,  at 
the  request  of  Taylor,  and  was  paid  in  January,  1899,  soon 
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after  it  became  due.  When  the  draft  paying  this  note  was 
received  by  the  plaintiff's  agents,  the  agent  having  the  par- 
ticular business  in  charge,  erroneously  understanding  that  it 
paid  the  full  indebtedness  of  Taylor,  caused  a  release  of  the 
mortgage  to  be  executed  and  sent  the  same  to  him  on  the 
12th  day  of  January,  1899.  After  Taylor  had  received  it, 
he  wrote  to  the  plaintiff,  under  date  of  February  11,  ac- 
knowledging the  receipt  of  the  mortgage  and  release,  and 
saying  that  he  had  paid  the  note  of  $200,  and  requesting  that 
it  be  forwarded  to  him.  The  plaintiff  answered  this  letter 
on  the  20th  of  February,  denying  the  payment  of  the  note, 
and  requesting  the  return  of  the  mortgage  because  it  had  been 
sent  by  mistake.  Taylor  did  not  return  the  mortgage,  and 
in  the  latter  part  of  March,  1899,  he  commenced  an  action 
in  the  district  court  of  Mahaska  county,  Iowa,  against  Gaar, 
Scott  &  Co.,  asking  a  decree  adjudging  the  note  paid  and 
restraining  the  defendants  from  transferring  the  note,  or  at- 
tempting to  foreclose  the  mortgage.  An  attempted  service 
by  publication  was  made,  and,  there  being  no  appearance  on 
the  part  of  the  defendants,  default  was  taken  and  a  judg- 
ment as  prayed  entered  thereon  in  October,  1899.  In  May, 
1901,  Gaar,  Scott  &  Co.  filed  a  motion  in  that  case,  asking 
that  the  default  and  judgment  be  set  aside,  because  the  same 
had  not  been  entered  more  than  two  years,  and  for  the  fur- 
ther reason  that  no  service  had  been  made  on  them  except 
"  by  the  claimed  notice  of  publication."  An  answer  was 
also  filed  in  that  case,  setting  up  a  defense  to  the  original 
action  and  stating  that  the  defendants  therein  had  never 
had  actual  notice  that  the  suit  was  pending.  Various  ob- 
jections to  the  motion  were  made,  but  it  is  not  necessary  to 
set  them  out.  None  of  them  raised  the  question  of  the  suf- 
ficiency of  the  notice  by  publication.  On  the  other  hand,  the 
resistance  to  the  motion,  so  far  as  it  related  to  the  question 
of  service,  claimed  that  service  was  made  on  Fred  J.  Mar- 
shall, who,  it  was  claimed,  was  an  agent  of  Gaar,  Scott  & 
Co.     The  motion  to  set  aside  the  default  and  judgment  w^s 
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overruled.  In  the  instant  case,  the  plaintiffs  plead  that  the 
judgment  in  the  case  of  Taylor  as  plaintiff  was  absolutely 
void  for  want  of  jurisdiction.  The  defendants  plead  pay- 
ment of  the  note  and  former  adjudication,  and  the  Moores 
claim  a  release  as  sureties  because  of  the  facts  narrated. 

But  little  need  be  said  concerning  the  alleged  payment. 
Taylor  claims  to  have  sent  the  money  therefor  before  the 
note  was  due  or  demand  had  been  made  for  payment,  in- 
t.  Paymbmt:        closinff  currcncv  in  an  unreffistered  letter  which 

mailing   of  '^'^  •^  ^ 

currency.  ^e  mailed  at  a  rural  post  office  near  his  home. 
If  his  testimony  be  true,  his  act  would  not  be  a  legal  pay- 
ment, because  it  is  conclusively  proven  that  the  plaintiff  did 
not  receive  the  money,  and  there  is  no  pretense  that  he  was 
authorized  to  remit  at  the  time  or  in  the  manner  which  he 
claims  to  have  done. 

The  judgment  in  the  case  of  Taylor  against  Garr,  Scott 
&  Co.  was  absolutely  void  for  want  of  jurisdiction.  The 
appellees  now  concede  that  no  jurisdiction  was  acquired  by 
8.  Service  by      rcasou  of  the  scrvicc  ou  Fred  J.  Marshall,  the 

pCblication:  ^       ^  '        • 

jurisdiction,  alleged  agcut,  and  it  is  only  necessary  there- 
fore to  determine  whether  the  service  by  publication  con- 
ferred jurisdiction.  The  published  notice  required  the  de- 
fendants, Gaar,  Scott  &  Co.,  to  appear  on  the  second  day  of 
the  April,  1899,  term  of  court,  "  which  will  commence  on 
the  11th  day  of  April."  The  first  publication  of  the  notice 
was  on  the  8th  day  of  April,  and  the  completed  service  could 
not  be  sooner  than  the  29th  of  the  same  month,  under  section 
3535  of  the  Code.  Section  3536  of  the  Code  provides  that, 
*^  when  the  foregoing  provisions  have  been  complied  with,  the 
defendant  so  notified  shall  be  required  to  appear  as  if  person- 
ally served  on  the  day  of  the  last  publication  within  the 
<jounty  in  which  the  petition  is  filed."  Under  the  statute, 
the  notice  was  not  served  until  the  29th  day  of  April,  and  it 
required  the  defendant  to  appear  on  the  12th  day  of  the 
same  month.  The  notice  required  an  impossibility.  It  is 
in  law  no  notice,  and  the  court  had  no  jurisdiction  of  the 
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party  or  of  the  subject-matter.  Boals  v.  Shvles,  29  Iowa, 
507;  Oeniher  v.  Fuller,  36  Iowa,  604;  Haws  v.  Clark,  37 
Iowa,  355 ;  Hoitt  v.  Skinner,  99  Iowa,  360 ;  Femelces  &  Bros. 
r.  Case,  75  Iowa,  152. 

Tlie  appellees  contend  that  there  was  an  adjudication  in 
the  original  action  to  cancel  the  note  and  mortgage  and  also 
in  the  motion  to  set  the  judgment  aside.  There  could  be  no 
^'lm\^is  ^'     adjudication  when  there  was  no  jurisdiction,* 

adjud^kation.  ^^^  wc  coufinc  oursclvcs  to  a  Consideration  of 
the  last  point  The  motion  for  a  retrial  was  based  on  section 
3796  of  the  Code,  which  has  been  held  not  to  apply  where 
the  judgment  is  void  because  of  the  want  of  jurisdiction. 
Smith  V.  Griffin,  59  Iowa,  409.  The  moticm  was  overruled 
generally,  and,  as  the  plaintiff  therein  relied  solely  upon  the 
service  of  the  notice  on  the  agent  of  Gaar,  Scott  &  Co.,  it  is 
evident  that  there  was  no  adjudication  as  to  the  sufficiency 
of  the  notice  by  publication;  hence  the  rulirig  was  not  an 
adjudication  on  that  question,  and  it  being  now  conceded  that 
there  was  no  other  service,  the  judgment  is  subject  to  direct 
attack  in  this  proceeding. 

The  appellees'  principal  contention,  however,  is  that  the 
judgment  should  not  have  been  set  aside  because  the  plaintiff 
herein  did  not  comply  with  section  3796,  in  various  particu- 
1.  Suretyship:     lars.     But,  as  WC  have  sccn  the  section  is  not 

s«j;urity  by      applicable  to  a  case  of  this  kind.     The  only 

prejudice.  prejudice  claimed  by  the  sureties,  Moore,  is 
that  they  were  deprived  .of  the  right  of  subrogation  by  the 
release  of  the  mortgage.  They  were  informed  that  the  ex- 
ecution of  the  same  was  under  a  mistake  of  fact  very  soon 
after  Taylor  received  it,  and  yet  they  say  that  they  relied 
solely  on  Taylor's  statement  to  them  that  he  had  paid  the 
note.  As  a  matter  of  fact,  the  mortgaged  property  was  not 
disposed  of  by  Taylor  until  in  1902  or  1903,  long  after  the 
Moores  were  notified  of  the  mistake  claimed,  and  of  the 
claim  that  the  note  was  still  unpaid.'  The  plaintiff  has  at  all 
times  since  the  20th  day  of  February,  1899,  maintained  that 
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the  debt  was  unpaid  and  the  mortgage  still  unsatisfied,  and 
has  never  by  word  or  act  consented  to  the  sale  of  the  prop- 
erty. If  the  sureties  were  milled  by  the  execution  of  the 
release,  they  were  correctly  informed  of  its  true  character 
some  three  or  four  years  before  the  property  was  sold  by  Tay- 
lor, and  they  are  now  in  no  position  to  say  that  the  plaintiff 
is  to  be  blamed  therefor,  or  that  they  have  suffered  prejudice 
on  account  of  its  act.  Under  the  issues  and  evidence  the 
sureties  are  clearly  liable  on  the  unpaid  note,  and  the  plain- 
tiff will  have  judgment  against  them  therefor  with  interest 
and  costs.  The  judgment  is  affirmed  on  the  defendant  Tay- 
lor's appeal,  and  reversed  on  the  plaintiff's  appeal. 

Heveraed  on  plaintiff's  appeal;  affirmsd  on  defendant's 
appeal. 


A.  L.  Parsons,  Administrator  of  Estate  of  Sarah  C.  Con- 
LBY,  Deceased,  Appellant,  v.  Ida  M.  Crocker,  and  E. 
W.  Crocker,  Appelleees. 

Cancellation  of  instruments:  coNsn>ERATTON :  undue  influence: 
MENTAL  cApAaTY.  In  an  action  to  cancel  a  deed  the  evidence 
is  held  to  sustain  the  conveyance  over  objections  of  inade- 
quate consideration,  undue  in  fluence  and  lack  of  mental  ca- 
pacity. 

Appeal  from  Keohvk  Superior  Covrt. —  Hon.  W.  L.  Mc- 
Namaran,  Judge. 

Saturday,  October  21,  1905. 

Suit  in  equity  to  set  aside  a  deed  made  by  the  deceased, 
Sarah  C.  Conley,  .to  the  defendant  Ida  M.  Crocker;  for  an 
accounting  from  E.  W.  Crocker,  who,  it  is  claimed,  was  an 
agent  for  the  deceased ;  and  to  cancel  a  mortgage  made  by  de- 
fendant Ida  M.  Crocker  to  one  Schweite.  The  trial  court 
dismissed  the  petition,  and  plaintiff  appeals. —  Affirmed. 

Vol.  128  Ia.— 41 
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/.  F.  Smith,  for  appellant, 

D.  F.  Miller,  for  appellees. 

Deemeb,  J. —  On  or  about  October  24,  1902,  deceased, 
Sarah  C.  Conley,  who  died  after  this  suit  was  instituted,  con- 
veyed certain  lots  in  the  city  of  Keokuk  to  the  defendant 
Ida  M.  Crocker.  It  is  claimed  that  at  the  time  this  con- 
veyance was  made  the  grantor  was  of  unsound  mind  and  in- 
capable of  transacting  business,  and  that  the  conveyance  was 
obtained  by  and  through  undue  influence.  After  the  con- 
veyance was  made  Ida  M.  Crocker  mortgaged  the  property  to 
one  Schweite,  who  took  the  same  without  notice  of  plaintiff's 
present,  claims,  and  is,  of  course,  entitled  to  protection  in 
any  event.  At  the  time  the  original  conveyance  was  made 
defendant  E.  W.  Crocker  received  a  check  from  Mrs.  Con- 
ley,  for  a  specific  purpose,  which  it  is  claimed  he  did  not 
devote  to  that  purpose,  but  converted  to  his  own  use.  Mental 
incapacity  and  undue  influence  are  denied  by  the  defendants, 
as  also  is  the  claim  of  conversion. 

The  case  is  almost  wholly  one  of  fact.  It  is  contended 
that  there  was  no  adequate  consideration  for  the  transfer 
of  the  property,  that  defendants  'were  related  to  the  grantor 
Mrs.  Conley  as  nephew  and  niece,  that  they  were  her  con- 
fidential advisers,  and,  taking  advantage  of  their  situation, 
unduly  influenced  her  into  making  a  conveyance  which  she 
would  not  otherwise  have  executed.  These  facts,  if  true, 
would  undoubtedly  justify  a  decree  for  the  plaintiff;  and, 
if  defendants  occupied  confidential  relations  with  their  aunt 
or  in  any  manner  took  advantage  of  her  infirmities,  they,  of 
course,  will  not  be  allowed  to  profit  from  an  inequitable 
transaction.  But  the  testimony  shows  that  the  grantor  was 
sound  of  mind,  although  afflicted  with  a  malignant  disease, 
and  there  is  no  evidence  that  any  undue  influence  was  prac- 
ticed by  the  defendants.  The  conveyance  to  Ida  M.  Crocker 
was  unsolicited  by  her,  and  apparently  grew  out  of  Mrs. 
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Conley's  own  desires  and  inclinations.  The  parties  were  on 
intimate,  if  not  confidential,  terms;  but  there  is  nothing 
to  indicate  that  they  used  the  situation  for  the  purpose  of 
profit,  or  that  they  in  any  manner  endeavored  to  influence 
her  in  the  matter.  Indeed,  the  testimony  negatives  any  in- 
ference of  that  kind.  The  grantor,  who  was  examined  as  a 
witness,  said  that  she  intended  that  Jda  M.  Crocker  should 
have  the  property  at  her  (Mrs.  CJonley's)  death,  and  that  she 
made  the  conveyance  on  her  own  motion  and  for  the  consid- 
eration of  one  dollar  and  an  agreement  on  the  part  of  the 
grantee  to  pay  her  rent  as  long  as  she  lived.  That  this 
promissory  consideration  was  not  paid  is  no  ground  for  set- 
ing  the  conveyance  aside.  * 

Defendant  E.  W.  Crocker  was  at  one  time  a  special 
agent  of  Mrs.  Conley,  and  as  such  received  some  money  from 
her;  but  the  testimony  shows  that  he  has  fully  accounted 
therefor,  and  plaintiff  is  not  entitled  to  recover  anything  from 
him.  The  deed  was  based  upon  a  suflBcient  consideration, 
was  not  obtained  by  fraud  or  undue  influence,  and  the 
grantor  had  sufficient  mental  capacity  to  make  it.  Schweite 
is  a  mortgagee  for  value,  without  notice,  and  should,  in  any 
event,  be  protected. 

The  decree  seems  to  be  correct,  and  it  is  affirmed. 


Bebt  Glendore  Wheeleb,  by  Belle  Wheelee,  her  next 
friend,  Appellant,  v.  J.  M.  Long,  as  Administrator  of 
Estate  of  Ada  Wheelee,  deceased,  Appellee. 

Wills:    LIMITATION    OF   ABSOLUTE  ESTATE!      REPUGNANCY..     A    claUSC    in 

1  a  will  which,  standing  alone  will  pass  absolute  title,  may  be 
limited  by  a  subsequent  provision  so  as  to  pass  only  a  life 
estate  or  to  entirely  defeat  the  devise,  without  presenting  a 
case  of  repugnancy;  as,  where  the  limitation  provides  that  in 
case  the  devisee  dies  before  arriving  at  a  specified  age,  or  before 
marriage,  the  estate  shall  go  to  other  heirs  of  the  testator. 


128    643 
jl32    576 
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Settlement    of    estates:    review    on    appeal.    The    settlement    of 
2    estates  is  peculiarly  within  the  discretion  of  the  district  court 
and  its  action  will  not  be  interfered  with  on  appeal  except  for  a 
clear  abuse  of  discretion. 

AppecbL  from  Taylor  District  Court —  Hon.  H.  M.  Towneb, 

Judge. 

Satubday,  Octobeb  21,  1905. 

The  opinion  states  the  case. — AffirmecL 

Haddock  &  Sons,  for  appellant* 

Flick  &  Jackson,  for  appellee. 

Weave®,  J.-^— Ada  Wheeler,  of  Taylor  county,  Iowa, 
died  testate  on  December  31,  1892.  By  the  second  para- 
graph of  her  will,  which  has  been  duly  probated,  the  testatrix 
in  general  terms  devised  and  bequeathed  her  entire  estate, 
real  and  personal,  to  her  daughter  and  only  child,  Burt  Glen- 
dore.  By  the  third  and  fourth  paragraphs  it  was  further 
provided  that,  if  said  daughter  should  die  before  arriving  at 
the  age  of  18  years,  the  property  mentioned  in  the  will  should 
be  equally  divided  between  the  father,  brothers,  and  sisters 
of  the  testatrix;  but,  if  the  daughter  should  marry  before 
arriving  at  the  age  of  18  years,  she  should  become  entitled  to 
the  "  full  control  V  of  said  property.  By  the  fifth  and  last 
paragraph  the  defendant  herein,  John  M.  Long,  brother  of 
the  testatrix,  is  named  as  sole  executor  without  bond,  and  he 
is  given  authority  to  sell  the  real  estate,  if,  in  his  judgment, 
such  sale  is  for  the  best  interests  of  the  devisee.  Said  Long 
appears  to  have  been  duly  qualified  as  executor,  and  to  have 
been  also  appointed  guardian  of  the  child.  On  September 
16,  1903,  Belle  Wheeler,  claiming  to  appear  as  next  friend 
of  Burt  Glendore  Wheeler,  filed  a  motion  or  application  in 
the  probate  proceedings  to  compel  the  executor  to  make  a 
final  report  of  his  trust  and  charge  himself  as  guardian  with 
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'  the  unexpended  remainder  of  the  estate.  This  application 
was  resisted  by  the  executor  and  denied  by  the  court,  from 
which  ruling  the  next  friend  appeals. 

It  may  be  said  that  Belle  Wheeler,  at  whose  instance 
this  proceeding  was  instituted,  appears  to  be  a  volunteer  in 
this  matter,  and,  so  far  as  the  record  discloses,  the  ward  her- 
self, who  is  old  enough  to  exercise  the  right  of  choosing  her 
own  guardian,  is  not  dissatisfied  with  the  situation  of  the 
estate.  It  was,  however,  within  the  discretion  of  the  court 
to  entertain  the  proceeding,  and  we  shall  dispose  of  the  case 
upon  the  merits  of  the  proposition  argued  by  counsel. 

The  single  contention  raised  in  argument  by  the  ap- 
pellant is  that  the  testatrix  having,  by  the  second  clause  of 
her  will,  devised  and  bequeathed  her  estate  to  her  daughter  in 
1.  Wills:  terms  which,  if  not  otherwise  qualified,  would 

limitation  .  ;  i       i  .  i         ,       ,.      . 

of  absolute       ycst  lu  the  daughter  an  absolute  title,  the  limi- 

estate:  ^  ' 

repugnancy,  tations  placcd  upou  that  provision  by  the  third 
and  fourth  paragraphs  are  void  for  repugnancy;  and  that, 
the  child  having  thus  been  vested  with  an  absolute  and  un- 
qualified title  to  the  property,  its  charge  and  control  should 
be  surrendered  to  her  or  to  her  guardian.  Without  conced- 
ing that  this  is  the  only  question  which  coUld  be  properly 
raised  under  the  issues  as  presented  to  the  trial  court,  we 
proceed  to  its  consideration.  Counsel  insist  that  by  giving 
any  force  and  effect  to  the  third  and  fourth  paragraphs  the 
court  reduces  the  devisee's  interests  under  the  will  to  a  mere 
life  estate,  thereby  defeating  the  purpose  expressed  in  the 
second  paragraph.  This,  it  is  said,  cannot  be  done.  If  we 
were  to  agree  that  the  effect  of  the  later  paragraphs  is  to  pass 
a  life  estate,  instead  of  an  absolute  title  or  fee  in  the  prop- 
erty, it  would  not  necessarily  present  a  case  of  repugnancy. 
It  has  been  held  by  this  and  other  courts  with  great  frequency 
that  a  clause  in  a  will,  which,  standing  entirely  alone,  will 
pass  an  absolute  title,  may  be  so  restrained  and  liniited  by 
subsequent  clauses  as  to  pass  a  life  estate  only,  or  to  impose 
conditions  by, which,  upon  certain  contingencies,  the  estate 
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may  be  entirely  defeated.  See  Meek  v.  Briggs,  87  Iowa, 
610 ;  Stivers  v.  Gardner,  88  Iowa,  307 ;  Jordan  v.  Hinkle, 
111  Iowa,  43;  Jordan  v,  Woodin,  93  Iowa,  453;  limas  v. 
Neidt,  101  Iowa,  348;  Sndth  v.  Bell,  31  U.  8.  68,  8  L.  Ed. 
322;  Siegwald  v.  Siegtuald,  37  111.  430;  Shalters  v.  Ladd, 
141  Pa.  349,  21  Atl.  Eep.  596 ;  Boivser  v.  Mattler,  137  Ind. 
649,  35  N.  E.  Eep.  701,  36  K  E.  Kep.  714;  Anderson  v. 
HalVs  AdmW,  80  Ky.  91. 

"It  is  the  intention  of  the  testator,  and  not  the  rule  of 
construction  which  governs."     Matter  of  James,  146  N.  Y. 
100,  40  N.  E.  Eep.  876,  48  Am.   St  Eep.  774.     A  fair 
reading  of  the  will  here  in  question  discloses  no  intention 
to  reduce  the  devise  to  the  daughter  to  a  mere  life  estate; 
nor   is   such   the   effect   of   conceding   the   validity   of   the 
third  and  fourth  paragraphs.     These  added  clauses  do  no 
more  than  provide  a  condition  that  the  death  of  the  daughter 
before  marriage  and  before  arriving  at  her  majority  should 
operate  to  defeat  entirely  the  estate  given  to  her  by  the 
second  paragraph,  and  vest  the  same  in  the  father,  brother, 
and  sisters  of  the  testatrix.     If  the  contingency  thus  pro- 
vided against  does  not  arise,  and  the  daughter  lives  to  reach 
the  age  of  18  years,  or  sooner  marries,  the  limitation  or  con- 
dition will  cease  to  operate.     In  other  words,  until  the  de- 
visee arrives  at  the  required  age,  or  sooner  marries,  her 
estate  is  determinable  by  her  death.     That  the  clearly  ex- 
pressed purpose  of  the  testator  to  create  an  estate  of  this 
kind   will  be   respected   and   enforced   is  well  established. 
Wilhelm  v.  Colder,  102  Iowa,  342,  30  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  751;  Littlewood's  Will,  96  Wis.  608,  71  N.  W. 
Eep.  1047.     It  is  true  that  the  devise  of  a  fee  in  land  to 
one  person,  with  an  executory  devise  over  to  another,  is  not 
inconsistent  with  the  right  of  the  former  to  succeed  to  the 
possession  and  enjoyment  of  the  property  immediately  upon 
the  death  of  the  testator;  but  the  will  before  us,  when  read 
as  a  whole,  in  light  of  the  conceded  facts  and  circumstances, 
makes  it  quite  clear  that  the  testatrix  did  not  intend  that 
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her  daughter,  who  was  then  a  young  child,  should  come  into 
the  "  full  control "  of  the  estate  until'  she  attained  her  ma- 
jority by  reaching  the  required  age^  or  marriage. 

It  is  not  necessary  for  us  to  hold  that  the. court  is  with- 
out authority  to  require  the  executor  to  make  final  rep6rt  in 
respect  to  that  trust,  and  thereafter  account  for  the  funds 
2.  Settlement     ^^^  property  in  his  Capacity  as  guardian.     But 
review^on***     there  is  no  charge  or  proof  that  defendant  has 
^^^  '  abused  his  trust  or  wasted  the  estate,  and  no 

good  reason  is  shown  for  holding  that  a  refusal  of  the  per- 
emptory order  of  the  kind  demanded  is  error.  The  over- 
sight and  direction  of  the  settlement  of  estates  is  committed 
to  the  district  courts,  and  their  familiarity  with  all  the  de- 
tails and  circumstances  peculiar  to  cases  of  this  character, 
arising  for  their  consideration,  makes  it  unadvisable  for  this 
court  to  interfere  therein,  save  upon  clear  and  satisfactory 
showing  that  justice  demands  it.  The  trial  court,  after  an 
examination  of  the  case  upon  demand  of  the  plaintiff,  found 
no  sufficient  reason  for  an  immediate  closing  of  the  execu- 
tor's account,. and  upon  the  showing  made  we  are  not  justi- 
fied in  overruling  that  conclusion. 

The  order  appealed  from  is  affirmed. 


Saeah  Grace  Davis,  Appellee,  v.  J.  J.  Hall,  Appellee, 
and  Ebminb  E.  Bartels  and  August  Bartels,  Ap- 
pellants. 

Deeds:    presumption  of  delivery.    The  execution  and  recording  of 

1  a  conveyance  create  a  presumption  of  delivery,  but  this  pre- 
sumption may  be  overcome  by  clear  and  satisfactory  evidence. 

Evidence:    waiver  of  objectign.    Objection  to  the  competency  of  a 

2  husband  to  testify  to  transactions  with  his  deceased  wife,  when 
not  raised  until  after  he  had  given  his  version  of  the  trans- 
actions, may  be  treated  as  waved. 
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Appeal  from  Woodbury  District  Covrt. —  Hon.  Geobge  W. 

Wakefield,  Judge. 

Monday,  Octobbb  23,  1905. 

Action  in  equity  for  partition  of  real  estate.  Decree 
dismissing  bill,  and  the  defendants  Ermine  E.  Bartels  and 
August  Bartels  appeal. —  Affirmed. 

B.  E.  Evans  and  Sullivwn  <&  Griffin,  for  appellants. 

/.  A.  Prichofrd,  for  appellees. 

Weaver,  J.; —  The  real  estate  in  question  was  formerly 
the  property  of  Jonathan  Hall,  who  conveyed  the  same  to 
his  son,  the  defendant  J.  J.  Hall,  in  the  year  1875.  In  the 
year  1876  J.  J.  Hall  executed  a  deed  for  the  same  premises 
to  his  wife,  Sarah  J.  Hall,  and  the  record  title  remained  in 
her  until  her  death  in  the  year  1883.  After  the  death  of 
Sarah  J.  Hall  her  husband  remained  in  possession  of  the 
property,  claiming,  using,  and  controlling  the  same  as  his 
own,  until  the  institution  of  this  action  on  February  7,  1902. 
By  his  answer  J.  J.  Hall  ^lieges  that  he  is,  and  at  all  times 
since  the  conveyance  to  him  by  his  father  has  been,  the  owner 
of  the  property,  and  that  the  deed  to  his  wife  was  never 
made  effective  by  delivery.  'It  is  his  claim,  and  the  testi- 
mony tends  strongly  to  sustain  it,  that  he  executed  the  deed 
and  left  it  in  the  hands  of  the  notary,  subject  to  his  own 
order,  and  that  the  notary,  by  mistake  or  in  disobedience  of 
his  instructions,  caused  the  instrument  to  be  recorded.  The 
wife  does  not  appear  to  have  ever  claimed  or  exercised  the 
rights  or  authority  of  ownership  over  the  land,  and  for 
nearly  twenty  years  after  her  death  the  children  left  their 
father  in  its  undisturbed  possession  and  use.  Before  the 
case  came  on  for  trial  most  of  the  children  had  made  con- 
veyance to  their  father  of  all  their  interest,  real  or  appar- 
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ent,  in  the  property,  and,  from  the  decree  confirming  in  him 
the  title  to  the  entire  estate  in  the  land  and  denying  par- 
tition, the  daughter  Ermine  Bartels  alone  appeals. 

The  question  presented  is  one  of  fact  alone,  and  upon 
this  we  are  disposed  to  agree  with  the  conclusion  of  the  trial 
court.     It  is  true  that  the  execution  and  recording  of  a  con- 
veyance  create  a  presumption  of  suflScient  de- 
presumption     livcry,  and  this  presumption  can  be  overcome 
only   upon  a   clear  and   satisfactory  showing. 
But  the  conceded  facts  in  this  case,  re-enforced  by  the  testi- 
mony of  several  witnesses  to  conversations  with  Sarah  J. 
Hall  in  her  lifetime  concerning  the  title  to  the  land,  am{)ly 
sustain  the  decree  appealed  from. 

The  objection  to  the  competency  of  J.  J.  Hall  to  testify 
to  the  transaction  with  his  wife  was  not  raised  when  he  was 
sworn,  or  when  he  was  asked  to  relate  the  facts  and  circura- 
i  Evidence-  st^nces  as  to  the  making  of  the  deed  to  his  wife, 
^^ection^  but  was  put  forward  for  the  first  time  after  the 
witness  had  testified  to  his  version  of  the  trans- 
action. This  we  think  was  too  late,  and  the  court  was  justi- 
fied in  treating  the  objection  as  waived. 

In  any  event  it  is  our  judgment  that  the  decree  is  well 
sustained  by  the  evidence,  and  it  is  therefore  affinned. 


Gbobgb  D.  Wells,  Appellee,  v.  Geeman  Insurance  Com- 
pany OF  Feeepobt,   Illinois,  Appellant, 

Insurance:  mortgage  of  insured  property:  delivery.  Where  an 
1  assured  executed  a  chattel  r^ortgage  upon  the  property  cov-», 
ered  by  the  insurance  policy  in  violation  of  the  terms  of  the 
policy  and  delivered  it  to  the  party  beneficially  interested  with 
intent  that  it  should  become  effectual  as  against  him,  concern- 
ing which  fact  of  delivery  there  was  np  dispute  in  the  evidence,, 
the  question  of  delivery  became  one  of  law  rather  than  of  fact 
and  the .  company  was  entitled  to  a  directed  verdict. 
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Mortgage  of  insured  property.    The  execution  and  delivery  of  a 

2    mortgage  on  insured  property  in  violation  of  the  terms  of  the 

policy  will  render  the  same  void,  and  it  is  immaterial  that  the 

mortgage  was  given  to  a  trustee  without  his  assent  or  that  he 

afterward  refused  to  accept  the  trust. 

Appeal  from  Calhoun  District  Court. —  Hon.  F.  M.  Pow- 

EBS,  Judge. 

Monday,  Octobeb  23,  1905. 

Action  upon  a  fire  insurance  policy.  Trial  to  jury, 
an4  verdict  and  judgment  for  plaintiff.  Defendant  api)eals- 
—  Reversed, 

W.  E.  Gray  and  Sullivan  &  Sullivan,  for  appellant- 

/.  F.  Ixwender  and  E,  C.  Stevenson,  for  appellee. 

Bishop,  J. —  Tbe  policy  in  suit  was  issued  to  cover  a 
stock  of  merchandise  owned  by  plaintiff  and  situate  in  the 
town  of  Lovinia,  Calhoun  county,  this  State.  One  of  the 
policy  provisions  is  as  follows :  "  If  the  said  personal  prop- 
erty be  incumbered  by  chattel  mortgage,  .  .  .  this  pol- 
icy shall  be  void."  In  its  answer  the  defendant  pleaded  a 
violation  of  said  policy  provision,  alleging  that  subsequent 
to  the  issuance  of  the  policy  plaintiff  had  incumbered  the 
property  by  mortgage.  The  record  contains  an  admission 
on  the  part  of  plaintiff  to  the' effect  that  a  chattel  mortgage 
was  executed  by  him  covering  the  property  insured,  but  it  is 
his  contention  that  the  same  was  never  delivered  and  did 
not  therefore  amount  to  an  incumbrance  on  the  property. 
At  the  close  of  all  the  evidence  the  defendant  moved  for  an 
instructed  verdict,  on  the  ground  that  it  had  been  made  to 
appear  without  dispute  that  the  provision  of  the  policy  as 
above  referred  to  had  been  violated  and  the  policy  thereby 
rendered  void.  Such  motion  was  overruled,  and  the  ques- 
tion of  the  delivery  of  the  mortgage  admitted  to  have  been 
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executed  was  submitted  for  a  finding  of  the  jury.  Error 
in  action  of  the  court  thus  taken  is  principally  relied  upon 
for  a  reversal. 

Our  reading  of  the  record  discloses  that  the  facts  are 
not  the  subject  of  any  serious  dispute.  It  appears  that 
plaintiff  was  indebted  to  the  First  National  Bank  of  Sac 
City  on  two  notes.  Subsequent  to  the  issuance  of  the  policy 
in  suit,  he  was  called  upon  by  H.  S.  Barnt,  assistant  cashier 
of  said  bank,  for  security  upon  said  notes,  and  it  seems  that 
plaintiff  executed  new  notes  in  place  of  the  ones  then  held  by 
the  bank.  To  secure  such  new  notes  he  also  executed  a  chatr 
tel  mortgage  covering  the  stock  of  merchandise  in  question 
with  other  property.  As  executed,  S.  H.  Barnt  was  named 
in  the  notes  as  payee,  and  in  the  mortgage  as  mortgagee, 
and  such  came  about  in  this  way :  As  originally  drawn  up 
the  new  notes  and  mortgage  named  said  H.  S.  Barnt  as 
payee  and  mortgagee.  When  about  to  execute  the  notes  and 
mortgage,  it  was  discovered  that  no  notary  was  present  to 
take  the  acknowledgment ;  and,  as  H.  S.  Barnt  was  a  notary, 
he  erased  his  own  name  in  the  papers  and  inserted  the  name 
of  his  father,  S.  H.  Barnt,  to  the  end,  as  declared  by  him, 
that  as  a  stranger  to  the  transaction  he  might  officiate  in  his 
capacity  as  a  notary  and  take  the  acknowledgment.  After 
the  notes  and  mortgage  were  executed,  the  same  were  taken 
possession  of  by  H.  S.  Barnt,  and  the  mortgage  was  made 
a  matter  of  record  by  him.  Subsequently  all  the  papers 
were  turned  over  to  and  taken  possession  of  and  retained 
by  said  bank.  It  is  conceded  that  S.  H.  Barnt,  father  of 
said  H.  S.  Barnt,  lived  in  another  State ;  that  he  had  no  per- 
sonal interest  in  the  bank,  or  the  particular  debt  in  question ; 
and  that  he  had  no  knowledge  of  the  transaction  until  long 
after  the  fire,  when  he  repudiated  the  use  of  his  name  as 
without  any  warrant  of  authority  on  his  part 

Now  that  delivery  of  the  mortgage  was  essential  to  the 
creation  of  an  incumbrance  is  true,  of  course;  and  where 
the  facts  are  not  in  dispute  the  question  whether  a  delivery 
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has  been  accomplished  is  one  of  law  and  for  the  court.    The 

1.  Insurance:      rccord    before    US,    beinff    devoid    of    dispute, 

mortgage  of  ,  ,  '  °  .  . 

insured  makos  it  plain  that  the  court  erred  in  submit- 

property;  *  , 

delivery.  ^jjjg  ^^^  questiou  at  issuc  to  the  jury,  and  it  is 

our  conclusion  that  the  motion  to  instruct  a  verdict  should 
have  been  sustained.  In  legal  contemplation  the  effect  of  the 
situation  respecting  the  execution  of  the  mortgage  may  be 
summed  up  by  saying  that,  as  between  H.  S.  Bamt,  repre- 
senting the  bank,  and  plaintiff,  S.  H.  Barnt  was  agreed 
upon  as  a  trustee  for  the  bank  and  to  be  named  in  the  in- 
strument as  mortgagee.  Accordingly,  the  instrument  was 
thus  executed,  and  delivered  into  the  hands  of  H.  S.  Bamt 
for  and  on  behalf  of  the  trustee  and  the  bank  holding  the 
beneficial  interest.  Plaintiff,  as  mortgagor,  gave  the  in- 
strument into  the  hands  of  Bamt,  intending  that  it  should 
operate  as  a  mortgage,  and  as  to  him  it  became  a  completed 
transaction;  there  was  nothing  further  for  him  to  do,  and 
he  certainly  could  not  recall  the  instrument,  or  by  any  act 
of  his  destroy  its  effect  There  was  then  a  delivery  to  the 
party  beneficially  interested,  and  this  was  suflScient,  at  least 
in  equity,  to  give  validity  to  the  instrument.  It  has  been 
said  that  delivery  becomes  effectual  as  against  the  grantor  — 
and  we  have  no  occasion  to  consider  possible  rights  of  third 
persons  —  when  he  surrenders  dominion  of  a  completed  in- 
strument with  intent  thereby  to  make  it  operative.  Merriit 
V,  Temple,  155  Ind.  497,  58  K  E.  Rep.  699.  And  as 
against  the  grantor  the  delivery  of  a  trust  instrument  will 
be  sufficient,  if  made  to  the  party  beneficially  interested. 
Gnnnell  v.  Cocherill,  79  111.  79;  Crocker  v.  Lowenthal,  83 
111.  579. 

Granting  that  the  aid  of  the  trustee  may  be  necessary 
to  enforce  the  provisions  of  the  instrument,  yet  his  assent 

2.  MoRTGAGB  o?   ^^  ^^^  cssoutial  to  its  validity.    Martin  v.  Pax- 
i^o™?Y.        ^^>  66  Mo.  260.    And  his  refusal  to  accept  the 

trust  or  act  in  the  premises  will  not  invalidate 
the  instrument  as  an  incumbrance  or  conveyance  of  prop- 
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erty.  A  trust  never  fails  for  want  of  a  trustee,  and  a  court  of 
equity  will  interfere  to  enforce  the  trust  either  by  decree 
or  by  the  appointment  of  another  trustee.  Perry  on  Trusts, 
section  260;  White  v.  Hampton,  13  Iowa,  260.  Having 
executed  and  delivered  an  instrument  creating  an  incum- 
brance on  the  property  insured,  the  condition  of  the  policy 
was  thereby  violated  and  such  policy  by  its  terras  became 
void. 

In  view  of  the  conclusion  thus  reached,  other  questions 
discussed  in  argument  need  not  be  noticed.  The  judgment 
is  reversed,  and  the  cause  remanded  for  further  proceedings 
according  to  law. —  Reversed. 


J.  H.  Braden,  Appellee,  v.  Lu.  W.  Handles,  Appellant 

Commission  contract:  divisibility:  fraud.  A  commission  con- 
tract for  the  sale  of  land,  which  originally  provided  that  the 
broker  should  have  all  the  property  sold  for  over  a  stated 
amount,  and  by  a  later  agreement  he  was  to  receive  a  stated 
sum  in  addition  thereto,  such  contract  became  an  entirety  and 
any  fraud  of  the  agent  in  procuring  the  agreement  for  addi- 
tional compensation  vitiated  the   entire  contract. 

Appeal  from  Monroe  District  Covrt. —  Hon.  C.  W.  Ver- 
million, Judge. 

Monday,  October  23,  1905. 

Action  at  law  to  recover  commissions  for  services  ren- 
dered in  procuring  a  purchaser  for  defendant's  real  estate. 
Trial  to  a  jury,  verdict  and  judgment  for  plaintiff,  and  de- 
fendant appeals. —  Reversed. 

Mitchell,  Tomlvnson  &  Price,  for  appellant 

D.  TT.  Boies  and  John  T.  Clarkson,  for  appellee. 
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Deemee,  J. —  Defendant  was  the  owner  of  a  house  and 
lot  in  the  city  of  Albia.     Plaintiff  is  a  real  estate  broker  in 
said  city,  and  as  such  was  employed  by  defendant  to  find  a 
purchaser  for  and  to  sell  the  said  property.     The  original 
agreement  was  that  plaintiff  was  to  have  as  and  for  his  com- 
mission all  over  the  sum  of  $2,000  that  he  could  obtain  for 
the  property.     Thereafter  it  was  agreed,  and  indorsed  upon 
the  original  contract,  which  was  in  writing,  that   plaintiff 
should  have  "  the  further  sum  of  $20  as  compensation  for 
his  services."     On  the  day  that  this  addition  to  the  contract 
was  made  plaintiff  entered  into  a  contract  with  one  Barger 
for  the  sale  of  the  house  and  lot.     Defendant  claims  that  she 
repudiated  this  contract  for  various  reasons ;  and  that  she 
thereafter  sold  the  property  to  Barger  on  her  own  motion 
for  the  sum  of  $2,000.     This  action  is  to  recover  the  com- 
mission called  for  in  the  contract  as  modified  by  the  parties 
on  the  theory  that  plaintiff  foimd  a  purchaser  as  agreed,  or 
that  in  any  event  he  found  the  purchaser  to  whom  the  de- 
fendant sold  the  land.     The  petition  is  in  one  count,  and  it 
asks  judgment  for  the  sum  of  $120,  it  being  charged  that 
plaintiff  sold  the  land  to  Barger  for  the  sum  of  $2,100.     De- 
fendant denied  that  plaintiff  found  a  purchaser  for  the  prop- 
erty according  to  the  terms  specified  in  his  contract.     She 
also  alleged  fraud  in  procuring  her  signature  to  that  part  of 
her  contract  with  plaintiff  providing  for  the  extr^  compensa- 
tion of  $20,  and  fraud  and  concealment  on  the  part  of  plain- 
tiff  in   making   the   sale   to   Barger.     She   claims   that   on 
account  of  these  matters  she  repudiated  the  contract  made 
by  plaintiff  with  Barger;  and  thereafter  made  a  new  and 
independent  one  with  him,  with  which  plaintiff  had  no  con- 
nection. 

The  plea  of  fraud  is  based  upon  the  following  state  of 
facts,  which  the  evidence  tended  to  establish.  By  the  terms 
of  the  original  contract  with  plaintiff  he  was  to  have  as  com- 
pensation for  his  services  all  that  he  could  obtain  in  excess 
»of  $2,000.     The  property  was  to  be  sold  on  or  before  March 
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1,  1904,  and  the  purchase  price  was  to  be  paid  in  cash  or 
its  equivalent.  Before  the  agreement  to  allow  $20  as  fur- 
ther compensation  was  entered  into,  plaintiff  had  found  the 
purchaser  (Barger),  who  was  willing  to  pay  $2,100  for  the 
property;  but  this  fact  he  (plaintiff)  concealed  from  de- 
fendant, and,  instead  of  disclosing  the  offer,  he  represented 
and  stated  to  defendant  that  Barger  would  not  pay  more 
than  $2,000  for  the  house  and  lot,  and  that  if  he  closed  the 
deal  with  him  he  should  have  some  compensation,  and  that, 
if  she  (defendant)  would  pay  him  the  sum  of  $20,  he  would 
go  ahead  and  close  the  deal.  Belying  on  these  statements, 
•defendant  entered  into  the  agreement  for  further  compensa- 
tion, and  made  the  addition  to  the  contract  already  noted. 
By  the  terms  of  the  contract  made  betv^en  plaintiff  and 
Barger,  he  (Barger)  was  to  pay  but  $1,100  in  cash,  and  the 
balance  was  to  be  represented  by  a  note  due  in  two  years, 
secured  by  first  mortgage  upon  the  property ;  Barger  having 
the  option  to  make  "any  number  of  $100  payments  at  the 
end  of  the  first  year."  He  was  also  to  have  the  option  of 
paying  the  $1,000  in  cash  if  he  so  desired.  This  may  be 
said  to  be  no  material  departure  from  the  terms  of  his 
(plaintiff's)  authority.  But  by  the  terms  of  plaintiff's 
agreement  with  Barger  defendant  was  to  assign  all  unejcpired 
fire  insurance  to  Barger,  and  was  to  give  possession  on  or 
before  May  1,  1904.  This  was  not  authorized  by  defend- 
ant. The  agreement  was  to  be  consummated  by  the  execu- 
tion of  deeds,  mortgages,  etc.,  on  or  before  March  1,  1904. 
When  defendant  learned  of  the  terms  of  this  agreement  she 
repudiated  it,  and  refused  to  be  bound  thereby,  although  the 
evidence  shows  that  some  time  thereafter,  and  after  the  1st 
day  of  March,  1904,  defendant  sold  the  property  to  Barger 
for  the  sum  of  $2,000  in  cash.  Plaintiff  denied  the  alleged 
fraud,  and  pleaded  ratification  by  defendant  of  his  contract 
with  Barger.  The  case  was  submitted  to  a  jury  on  these 
issues,  which  returned  a  verdict  for  plaintiff  in  the  sum  of 
$100.     For  a  reversal  of  the  judgment  entered  thereon,  de- 


Digitized  by  LjOOQIC 


656  Beaden  v.  Handles.      [128  Iowa 

fendant  argues  several  propositions  of  law  and  fact,  and  to 
such  as  are  material  and  controlling  we  shall  now  give  at- 
tention. 

Firsty  it  is  insisted  that  under  the  evidence  plaintiff 
is  not  entitled  to  recover,  for  the  reason  that  fie  did  not  find 
a  purchaser  ready,  willing,  and  able  to  take  the  property  at 
the  price  and  on  the  terms  stated  in  the  contract  of  agency. 
Next,  it  is  contended  that  plaintiff  was  guilty  of  such  fraud, 
concealment,  and  bad  faith  toward  his  principal  as  to  forfeit 
all  right  to  compensation.  The  trial  court  submitted  the 
case  on  the  theory  that  the  contract  between  plaintiff  and 
Barger  was  not  in  accord  with  the  terms  of  contract  between 
plaintiff  and  defendant,  and  that  before  plaintiff  could  re- 
cover he  must  show  that  defendant  ratified  the  contract  of 
sale,  or  that  after  full  knowledge  of  its  terms  and  conditions 
defendant  failed  to  repudiate  it  seasonably,  but  accepted 
and  retained  for  more  than  a  reasonable  time  the  benefits 
or  some  of  them  growing  out  of  the  transaction.  This  theory 
is  admittedly  correct  in  so  far  as  it  embodies  an  abstract 
proposition  of  law,  but  concretely  is  said  to  be  erroneous, 
for  the  reason  that  there  is  no  evidence  in  the  case  to  sup- 
port it.  On  account  of  the  final  disposition  made  of  the  case 
we  shall  not  determine  this  question. 

II.  On  the  fraud  issue  the  court  instructed,  in  effect, 
that  the  contract  was  a  divisible  one,  and  that  plaintiff's 
fraud,  even  if  established  as  alleged,  would  only  deprive  him 
of  the  right  to  recover  the  additional  compensation  of  $20. 
This,  as  we  think,  was  clearly  erroneous.  Plaintiff  sued 
upon  the  contract  as  an,  entire  and  indivisible  one,  and  that 
it  was  such  is  too  clear  for  argument  Plaintiff  was  to  do 
but  a  single  act,  to  wit,  seU  the  defendant's  property  for  the 
price  and  upon  the  terms  named  in  his  contract  of  appoint- 
ment. For  this  he  was  to  receive  $20  and  all  over  the  sum 
of  $2,000  that  he  could  get  therefor.  The  fact  that  the 
agreement  to  pay  the  $20  was  entered  into  after  the  original 
contract  was  made  is  of  no  significance.  .  For  all  practical 
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purposes  the  contract  should  be  treated  as  having  been  en- 
tered into  in  the  form  in  which  it  now  appears,  and  as  of  the 
date  of  the  last  addition  thereto.  The  making  of  this  last 
agreement  and  the  indorsement  thereof  on  the  contract  was 
the  equivajent  in  law  to  the  execution  of  a  new  agreement 
at  that  time,  the  consideration  of  which  was  the  mutual 
agreements  of  the  pafrties;  that  is  to  say,  plaintiff  was  to 
sell  the  property  on  the  terms  specified,  and  was  to  receive 
as  his  compensation  the  sum  of  $20  and  whatever  amount 
he  was  able  to  get  in  excels  of  $2,000.  The  contract  was 
not  divisible.  It  is  founded  upon  a  consideration  dependent 
upon  the  entire  performance  of  one  act^  to-wit,  the  sale  of 
defendant's  property,  and  the  law  will  not  separate  that 
which  in  its  nature  is  inseparable.  Wooten  v.  Walters,  110 
K  C.  251,  14  S.  E.  Eep.  734,  736;  State  v.  Jones,  21  Nev. 
510,  34  Pac.  Eep.  450. 

Moreover,  all  parties  treated  the  contract  as  an  entire 
one,  and  plaintiff  is  suing  upon  it  as  such.  If,  then,  the 
jury  found  that  it  was  obtained  by  fraud,  plaintiff  was  not 
entitled  to  recover  any  compensation  thereunder.  An  agent 
owes  his  principal  the  utmost  good  faith,  and  if  he  fraudu- 
lently and  falsely  misrepresents  the  situation,  for  the  pur- 
pose of  increasing  his  compensation  and  securing  a  more 
advantageous  contract  for  himself,  he  cannot  recover  any- 
thing thereon.  Dorr  v.  Camden  (W.  Va.),  46  S.  E.  Eep. 
1014,  65  L.  E.  A.  348;  Pratt  v.  Patterson,  112  Pa.  475,  3 
Atl.  Eep.  858 ;  Yoimg  v.  Hughes,  32  N.  J.  Eq.  372.  In- 
deed, it  is  quite  generally  held  that  a  separation  of  the  good 
consideration  from  that  which  is  illegal  will  be  attempted 
only  in  those  cases  where  the  party  seeking  to  enforce  the 
contract  is  not  the  wrong-doer,  or  where  denial  of  the  relief 
asked  would  benefit  the  guilty  party  at  the  expense  of  the 
innocent.  Saratoga  Bank  v.  King,  44  N.  Y.  87 ;  Woodruff 
V.  Wentvxyrth,  133  Mass.  309;  PerJcins  v.  Cummings,  2 
Gray,  258.  The  maxim,  ''  Ex  solo  malo  non  oritur  actio '^ 
applies  to  such  cases  as  this.     Feamley  v.  Mainville  (Colo.), 

Vol.  128  Ia.— 42 
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39  Pac.  Kep.  73.  As  the  contract  was  entire  and  indivisible, 
plaintiff's  fraud,  if  established,  will  defeat  his  claim  to  any 
compensation,  and  the  jury  should  have  been  so  instructed. 

Appellee's  motion  to  strike  appellant's  reply  is  over- 
ruled. This  reply  is  responsive  to  appellee's  argument  and 
introduces  nothing  affirmatively  new. 

For  the  error  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed. 


W.  E.  GiLTNER,  Appellant,  v.  The  City  Council  of  the 
City  of  Albia,  Iowa,  et  al. 

Municipal  corporations;  additions:  plats:  approval  by  council. 
The  proprietor  of  a  town  plat  may  subdivide  the  same  into 
blocks,  and  when  so  platted  in  conformity  .with  the  statutes  he 
is  entitled  to  have  the  plat  approved  by  the  city  council,  and 
the  council  has  no  authority  to  withhold  its  approval  because 
alleys  are  not  laid  out  and  dedicated  through  blocks  which 
are  not  subdivided  into  lots. 

Appeal  from  Monroe  District  Cowt. —  Hon.  M.  A.  Rob- 
erts, Judge. 

Monday,  Octobeb  23,  1905. 

The  plaintiff  presented  a  plat,  designated  as  "  Giltner's 
Second  Addition  to  Albia,  Iowa,"  to  the  council  of  that  city 
for  approval.  This  being  refused,  action  in  mandamus  was 
instituted  to  compel  such  approval  and  certification  thereof 
by  the  mayor  and  clerk.  The  petition  was  dismissed,  and 
plaintiff  appeals. —  Reversed. 

N.  E.  Kendall  and  W.  E.  Giltner,  for  appellant 

I,  H,  Tomlinson,  for  appellees. 

Ladd,  J. —  Plaintiff  was  owner  of  a  tract  of  land  in 
the  city  of  Albia  at  its  eastern  boundary,  and  caused  it  to  be 
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surveyed  and  platted  in  six  suburban  lots,  designated 
"  blocks  " ;  each  conforming  in  size  with  other  blocks  of  the 
city.  Between  and  on  the  sides  of  these  lots  were  streets 
corresponding  with  others  of  the  city,  but  there  were  no  sub- 
divisions into  ordinary  lots,  and  there  were  no  alleys.  Save 
in  these  respects,  it  is  conceded  that  the  plat  complied  with 
the  requirements  of  the  statute.  Upon  the  presentation  to 
the  city  council  for  approval  that  body  withheld  the  same 
until  "  alleys  are  platted  through  said  blocks  and  dedicated 
to  the  public  to  conform  to  the  blocks,  lots,  and  alleys  of 
the  said  city  of  Albia."  Plaintiff  had  already  sold  three 
blocks,  and  each  of  two  purchasers  was  residing  upon  and 
occupying  the  entire  block,  while  two  others  resided  upon 
and  occupied  one-half  block  each.  These  facts  were  stipu- 
lated, and  also  that  "  the  right  of  the  writ  of  mandamus  to 
be  issued  as  prayed  for  by  plaintiff  is  conceded  by  defendant, 
provided  plaintiff  has  complied  with  all  the  requirements 
of  the  law  relative  to  said  plat  on  his  part;  and  this  cause 
is  submitted  to  the  court  on  the  single  proposition,  to  wit: 
Has  the  said  council  the  right  to  refuse  and  withhold  its 
approval  of  said  plat  for  the  sole  reason  that  one  alley  six- 
teen and  one-half  feet  in  width  and  extending  from  the  east 
to  the  west  side,  or  one  alley  sixteen  and  one-half  feet  in 
width  and  extending  from  the  north  to  the  south  side  of  each 
and  every  block  and  located  in  the  center  thereof,  is  not  sur- 
veyed, platted,  and  dedicated  to  the  public  therein  ?  *' 

The  only  question  raised,  then,  is  whether  the  council 
had  the  right  to  insist  upon  the  dedication  of  an  alley 
through  each  block  as  a  condition  precedent  to  its  approval 
of  the  plat,  which  was  essential  to  the  recording  thereof. 
Section  915  of  the  Code.  But,  to  entitle  the  proprietor  to 
such  approval,  it  is  only  necessary  that  such  plat  comply 
with  the  provisions  of  the  statutes.  The  city  council  can 
consider  it  for  no  purpose  other  than  to  determine  whether 
it  is  in  conformity  therewith.  This  appears  from  the  last 
part  of  section  916  of  the  Code:     "All  plats  of  such  ad- 
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ditions  or  subdivisions,  except  subdivisions  of  less  than  one 
block,  before  being  recorded,  shall  be  filed  with  the  clerk  of 
such  city  or  town,  and  when  so  filed  the  council,  within  a 
reasonable  time,  shall  consider  the  same,  and,  if  it  is  found 
that  such  plat  conforms  to  the  provisions  hereof,  the  council 
shall  direct  the  mayor  and  clerk  to  certify  its  resolution  of 
approval,  which  shall  be  aflS^ed  to  the  said  plat  before  it 
shall  be  received  for  record  by  the  county  recorder." 

The  matter  of  the  acceptance  of  the  streets  and  alleys 
by  the  city  is  not  involved  in  this  resolution.  Another  sec- 
tion of  the  Co5e  provides  that  to  accomplish  this  the  dedica- 
tion "  shall  be  accepted  and  confirmed  by  an  ordinance  or 
resolution  specially  passed  for  that  purpose."  Section  751, 
Code.  We  have,  then,  the  one  question  submitted  for  de- 
termination: Did  the  plat  presented  to  the  council  for  its 
approval  conform  to  the  statutory  requirements  of  the  Code  I 
Every  original  proprietor  of  any  tract  or  parcel  of  land,  who 
has  subdivided,  or  shall  hereafter  subdivide  the  same  into 
three  or  more  parts,  for  the  purpose  of  laying  out  a  town  or 
city,  or  addition  thereto,  or  part  thereof,  or  suburban  lots, 
shall  cause  a  plat  of  such  subdivisions,  with  references  to 
known  or  permanent  monuments,  to  be  made,  giving  the 
bearing  and  distance  from  some  comer  of  a  lot  or  block  in 
said  town  or  city  to  some  comer  of  the  congressional  di- 
vision of  which  said  town,  city,  or  addition  is  a  part,  which 
shall  accurately  describe  all  the  subdivisions  thereof,  num- 
bering the  same  by  progressive  numbers,  giving  their  dimen- 
sions by  length  and  breadth,  and  the  breadth  and  courses  of 
-all  the  streets  and  alleys  established  therein.  Description 
of  lots  or  parcels  of  land  in  such  subdivisions  according  to 
the  number  and  designation  thereof  on  said  plat  in  convey- 
ances or  for  the  purposes  of  taxation  shall  be  valid. 

It  will  be  observed  that  the  owner  in  a  situation  like 
that  of  plaintiff  is  required  to  plat,  but  the  dimensions  of 
the  subdivisions  are  not  indicated,  and  the  right  to  divide 
into  suburban  lots  is  expressly  recognized.     The  fore  part  of 
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section  916  reads:  "All  plats  of  additions  to  any  city  or 
town,  or  subdivisions  of  any  part  or  parcels  of  land  lying 
within  or  adjacent  to  any  city  or  town,  shall  be  divided  by 
streets  into  blocks,  with  alleys  separating  abutting  lots,  and 
such  blocks,  streets  and  alleys  shall  conform  as  nearly  as 
may  to  the  size  of  blocks  and  the  width  of  streets  and  allesys 
in  such  city  or  town,  and  such  streets  and  alleys  shall  be  ex- 
tensions of  the  existing  system  of  streets  and  alleys  thereof." 
This  does  not  exact  the  dedication  of  alleys  through  blocks 
which  are  not  subdivided.  Only  those  "  separating  abutting 
lots  '^  are  contemplated,  and  "  such  alleys  "  are  to  conform  to 
others  in  the  city.  Had  the  blocks  been  divided  into  lots, 
the  dedication  of  alleys  might  have  been  insisted  upon,  but 
this  was  not  done,  and  the  division  into  parcels  smaller  than 
blocks  is  nowhere  required.  This  construction  of  the  statr 
ute  harmonizes  with  section  922  authorizing  the  auditor  to' 
plat  upon  failure  of  the  owner  so  to  do  upon  demand.  We 
tiiink  the  plat  conformed  to  the  requirements  of  law,  and 
the  council  should  have  approved  it — Reversed. 


LiNNiB  FoBBMAN,  Appellant,  v.  Citizens  State  Bank  of 
Earlham,  Iowa. 

Husband  and  wife:    separate  ownership:    burden  of  proof.    The 

1  wife  owning  and  occupying  a  homestead  is  presumed  to  own 
the  crops  growing  thereon,  and  is  presumptively  at  least  in 
possession  of  crops  stored  thereon  though  grown  elsewhere, 
and  one  seeking  to  subject  the  same  to  the  husband's  debt 
has  the  burden  of  proving  his  ownership. 

Frandulent  convesrances.    The  sale  and  transfer  of  exempt  proper- 

2  ty  by  a  debtor  is  not  a  fraud  upon  his  creditors. 

Same.    The  transfer  by  a  husband  to  the  wife  of  non-exempt  prop- 

3  erty  of  trifling  value  will  not  be  disturbed  at  the  suit  of  his 
creditors. 


m    3191 
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Appeal  from  Madison  District  Court. —  Hon.  J.  H.  Apple- 
gate,   Judge. 

Monday,  Octobeb  23,  1905. 

Action  in  equity  to  recover  the  value  of  personal  prop- 
erty sold  to  satisfy  an  execution  against  the  plaintiff's  hys- 
band.  There  was  a  judgment  for  the  defendant,  and  the 
plaintiff  appeals. —  Reversed. 

John  A.  Gviher^  for  appellant. 

.  James  J.  Crossley,  and  Emory  Nicholson,  for  appellee. 

Shebwin,  C.  J. —  The  plaintiff  is  the  wife  of  Charles 
Foreman,  against  whom  the  defendant  obtained  a  judgment 
in  December,  1901.  Preceding  the  judgment  an  attachment 
wa^  levied  on  real  estate  belonging  to  him,  which  was  after- 
wards conveyed  by  him  to  the  plaintiff,  subject  to  the  lien 
of  the  defendant  and  other  incumbrances ;  but  the  deed  was 
not  recorded  until  1903.  At  the  time  of  the  levy  on  the 
land,  the  defendant  also  attached  all  of  the  personal  prop- 
erty belonging  to  the  husband.  Prior  levies  had  been  made 
thereon,  however,  by  other  creditors,  and  in  October,  1901, 
as  much  thereof  as  was  subject  to  execution  was  sold  to 
satisfy  the  other  demands.  In  the  meantime,  the  plaintiff's 
husband  had  left  those  parts,  and  at  the  time  of  the  sale 
she  claimed  and  was  given  the  exempt  animals,  among  which 
were  two  of  the  cattle  in  controversy  in  this  suit  She  also 
kept  a  calf,  which  had  not  been  levied  upon  by  any  one 
because  of  its  insignificant  value,  and  that  is  the  only  other 
animal  involved  herein. 

At  the  time  of  the  transfer  of  the  real  and  personal 
property  to  the  plaintiff,  her  husband  was  indebted  to  her 
for  a  large  amount;  and  there  is  no  evidence  in  the  record 
tending  to  show  that  such  transfers  were  for  the  purpose  of 
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defrauding  his  creditors.  In  fact,  at  the  time  they  were 
made,  all  of  the  property  was  covered  by  attachments  and 
other  incumbrances,  which  subsequently  exhausted  it.  The 
defendant's  judgment  was  made  a  lien  on  120  acres  of  land, 
subject  to  the  homestead  right,  and  the  court  found  that 
all  personal  property  attached  had  been  exhausted  under 
prior  levies.  The  plaintiff  selected  a  homestead  from  the 
land  conveyed  to  her,  and  the  remaining  land  was  sold  to 
satisfy  other  judgments.  Her  husband  returned  in  the 
spring  of  1902.  Crops  were  raised  on  the  homestead  and 
other  land,  and  were  harvested  and  stored  on  the  homestead 
40,  where  she  and  her  husband  lived.  In  November,  1902, 
the  defendant  caused  an  execution  to  be  levied  thereon,  and 
on  the  three  head  of  cattle  heretofore  mentioned,  as  the 
property  of  her  husband,  and  the  property  was  sold  there- 
under, the  defendant's  judgment  was  satisfied,  and  a  small 
balance  was  applied  by  the  officer  on  another  execution 
against  the  husband.  The  husband  worked  on  the  land  in 
1902,  assisting  in  the  raising  and  harvesting  of  the  crops 
that  were  levied  on ;  but  there  is  no  evidence  as  to  whether 
he  was  doing  the  work  for  himself  or  for  his  wife,  except 
the  testimony  of  a  witness  that  the  husband  told  him  during 
the  time  that  he  had  "  turned  it  all  over  to  his  wife,"  and 
further  testimony  showing  that  she  had  paid  for  work  on 
the  farm  during  that  season.  The  trial  court  held  that  the 
transfer  of  the  land  to  the  plaintiff  could  not  be  questioned, 
and,  further,  that  because  the  husband  had  worked  on  the 
farm,  or  had  apparently  "  carried  it  on,"  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  the  crops  in  question 
were  hers. 

We  think  the  burden  was  placed  on  the  wrong  party. 

In  the  absence  of  a  showing  to  the  contrary,  thp  owner  of 

^'  ^n^^^  *****  ^^"^  ^^  entitled  to  its  use,  and  when  another 

S2*ner8hip:       claims  the  right  to  the  use  thereof  under  an 

proof"  ^^        agreement  the  burden  is  upon  him  to  show  such 

right.     Otherwise  a  mere  trespasser  could  cast  the  burden  of 
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prcK)f  on  the  owner  and  title  holder,  and  thus  secure  an  ad- 
vantage, because  of  his  wrongful  act;  and  this  the  law  will 
not  tolerate.  The  relation  of  husband  and  wife  cannot 
operate  to  change  this  rule.  We  have  repeatedly  held  that 
the  husband  may  render  services  in  the  management  of  his 
wife's  property  without  rendering  such  property  subject  to 
the  claims  of  his  creditors.  Machine  Co.  v.  Povder,  123 
Iowa,  17;  King  v.  Wells,  106  Iowa,  649;  Russell  v.  Long, 
52  Iowa,  250 ;  Shvrcliffe  v.  Casebeer,  122  Iowa,  618.  Here 
the  plaintiff  held  an  unimpeachable  title  to  the  land.  She 
lived  on  it,  and  the  property,  when  levied  on,  was  stored  on 
the  land  which  she  had  selected  as  a  homestead  and  on  the 
particular  40-acre  tract  on  which  she  lived.  It  was  at  least 
presumptively  in  her  possession  at  that  time  by  virtue  of  her 
title  and  her  property  rights  under  the  statute,  and  it  seems 
to  us  clear  that  the  burden  of  proving  that  it  was  in  fact 
the  husband's  property  was  on  the  defendant.  *  Gage  v. 
Davjchy,  34  N.  Y.  293 ;  Heartz  v.  Klmkha/mmer  et  al.,  39 
Minn.,  488,  40  N.  W.  Rep.  826;  Dimcan  v.  Kohler,  37 
Minn.,  379,  34  K  W.  Rep.  594.  In  Wells  v.  Batts,  112 
K  C.  283,  17  S.  E.  Rep.  417,  34  Am.  St.  Rep.  506,  it  is 
said :  "  All  of  the  authorities  sustain  the  principle  that  the 
evidence  of  a  surrender  of  the  rights  of  the  wife  to  the 
husband  during  the  joint  occupancy  must  be  positive  and 
unequivocal."  And  this  we  believe  to  be  the  true  rule 
governing  the  instant  case.  We  have  examined  the  authori- 
ties relied  on  by  the  appellee,  and  find  nothing  therein  con- 
trary to  this  conclusion. 

Two  of  the  cattle  sold,  as  we  have  seen,  were  set  apart 

to  the  plaintiff  as  exempt.     It  is  not  claimed  that  they  were 

not  exempt  at  the  time  they  were  so  set  apart;  and,  if  the 

2.  feaudulbht-   property  was  exempt,  its  transfer  to  the  plain- 

coNVBYANCEs.    ^jg  ^^^  ^^^  ^  f^^^j  ^^^  ^^^  husbaud's  crcd' 

itors,  and  it  was  not  subject  to  sale  to  satisfy  his  debt 
Gollobitsch  V.  Rainbow,  84  Iowa,  567. 

It  is  clearly  shown  that  the  other  calf  was  of  trifling 
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value  when  the  other  stock  was  attached  and  sold,  and  its 
transfer  to  the  plaintiff  will  not  be  disturbed.  "  A  gift  of 
prpperty  so  trivial  in  value  that  it  would  not 
repay  the  expense  of  a  sale  on  execution  will 
not  be  disturbed."  See  cases  cited  in  14  Am.  &  Eng.  Enc. 
of  Law,  256. 

The  value  of  the  property  levied  on  and  sold  was  $480 
in  round  numbers,  and  for  this  sum,  with  interest  at  6  per 
cent,  per  annum  from  the  1st  of  January,  1903,  the  plain- 
tiff will  have  judgment. —  Reversed. 


State  Bank  of  Deep  River,  Iowa,  Appellee,  v.  O.  W. 
Ebown,  Qlub  E.  Beown,  J.  H.  Cooper,  and  Flora 
Cooper,  Defendants,  J.  H.  Cooper,  Appellant 

Execution  sales:    enforcement  of  bid.    No  one   but  a   judgment 

1  holder  or  his  attorney  can  proceed  under  Code,  section  4033 
against  a  bidder  at  an  execution  sale  to  enforce  payment  of  his 
bid;  and  if  neither  of  these  parties  act  in  the  premises  it  is 
the  duty  of  the  sheriff  to  resell  the  property. 

Refusal  or  withdrawal  of  bid.    A  sheriff,  for  satisfactory  reasons, 

2  may  refuse  a  bid  at  an  execution  sale,  or  if  accepted  may 
permit  its  withdrawal  and  resell  the  property. 

Mortage  foreclosure:    disposition  of  surplus.    The  owner  of  land 

3  18  not  entitled  to  any  surplus  arising  from  a  sale  on  fore- 
closure of  a  mortgage,  until  all  valid  liens  against  the  property 
are  paid. 

Sale  in  bulk:    vacation.    A  sale  on  mortgage  foreclosure  of  100 

4  acres  in  bulk,  without  being  subdivided  and  offered  in  separate 
tracts,  may  be  vacated  on  proper  application. 

Enforcement  of  bid :    privity.  .  There  is  not  such  privity  between 

5  the  purchaser  of  property  subject  to  a  mortgage  which  he 
assumes  and  the  bid  made  by  the  mortg^agee  on  foreclosure, 
as  will  entitle  the  purchaser  to  insist  on  the  acceptance  of  the 
bid  by  the  sheriff. 

Agency  of  sheriff.     In  the  sale  of  property  under  foreclosure  of 

6  mortgage,  the  sheriff  represents  the  owner  as  well  as  the  other 
parties,  and  having  reported  a  certain  bid  and  sale  as  a  nullity, 
neither  he  nor  the  owner  can  afterward  enforce  the  same. 
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Withdrawal  of  bid:     costs.     A  mortgagee  purchasing  at  his  owa 
7    sale  under  a  judgment  of  foreclosure  is  not  required  to  pay 
the  costs  to  be  relieved  from  a  bid  made  by  mistake. 

Appeal    from     Clarke     District     Court. —  Hon.     H,     M^ 
TowNEB,  Judge. 

Tuesday,  October  24,  1905. 

Suit  in  equity  for  the  foreclosure  of  a  mortgage.  De- 
fendant J.  H.  Cooper  is  a  purchaser  of  the  land  from  the 
original  mortgagors  Brown,  and  it  is  claimed  that,  as  a  part 
of  the  purchase  price,  he  assumed  and  agreed  to  pay  the 
mortgage  indebtedness.  Such  proceedings  were  had,  as  that 
the  case  went  to  decree  and  the  land  was  sold  at  sheriff* 
sale  before  the  issues  between  plaintiff  and  Cooper  were 
settled  and  determined.  After  the  sale  Cooper  filed  an 
answer  and  counterclaim,  in  which  he  asserted  that  plaintiffs 
debt  was  fully  satisfied,  and  paid,  by  and  through  the  sale, 
and  that  a  balance  remained  after  satisfying  the  mortgage 
indebtedness  to  which  he  (Cooper)  as  purchaser  of  the 
land,  was  entitled,  and  he  asked  judgment  for  this  amount. 
To  this  plaintiff  replied,  in  effect  denying  the  alleged  sale, 
pleading  a  mistake  in  the  bidding,  and  a  want  of  authority 
on  the  part  of  the  bidder  to  bind  his  principal.  It  also- 
pleaded  that  the  bidder  refused  to  pay  the  amount  bid,  and 
that  the  sheriff  thereupon  resold  the  land  for  a  much  less 
amount  than  the  original  bid.  The  trial  court  sustained  the 
second  bid,  and  dismissed  defendant  Cooper's  counterclaim. 
Cooper  appeals. —  Affirmed. 

Stivers  &  Slaymaker,  and  Spurrier  £  Mills,  for  ap- 
pellant 

Temple,  Hardinger  &  Temple,  for  appellee. 

Deemer,  J. —  The  issue  in  the  case  is  a  narrow  one.     It 
appears  from  the  testimony  that  while  the  action  was  pend- 
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ing,  and  before  the  issues  between  plaintiff  and  defendant 
CJooper  were  settled,  the  case  went  to  decree  against  the 
original  mortgagors  Brown.  Thereupon  a  special  execution 
was  issued,  and  the  land  covered  by  the  mortgage  was  ad- 
vertised for  sale.  At  the  appointed  time  it  was  offered  for 
sale  by  the  sheriff,  and  plaintiff  in  execution,  by  its  attorney, 
through  mistake  or  a  claimed  mistake,  and  without  authority, 
as  is  claimed,  bid  therefor  the  sum  of  $3,000,  which  was  very 
much  more  than  the  amount  due,  with  costs. 

On  the  following  day  the  attorney,  as  he  says,  discov- 
ered his  mistake,  and  immediately  informed  the  sheriff  of 
his  miscalculation  and  want  of  authority  in  the  premises; 
that  his  client  would  not  make  the  bid  good,  and  he  asked 
the  sheriff  to  declare  the  sale  a  nullity  and  to  resell  the  prop- 
erty. This  the  sheriff  did,  and  the  property  was  again  put 
up  and  resold  to  the  plaintiff  in  execution  for  something 
like  $635.  Defendant  Cooper  learned  of  the  bid  of  $3,000 
the  next  day  after  it  was  made,  and  he  insisted  that  the 
sheriff  carry  out  the  sale,  and  compel  plaintiff  to  make  its 
bid  good;  but  this, the  sheriff  refused  to  do. 

This  proceeding  is  in  effect  an  attempt  to  hold  plain- 
tiff to  the  first  bid,  and  to  recover  the  difference  between  it 
and  the  amount  of  plaintiff's  foreclosure  judgment,  on  the 
theory  that  this  bid  was  irrevocable,  or  if  not,  that  the 
sheriff  had  no  just  grounds  for  setting  the  first  sale  aside 
and  for  refusing  to  hold  plaintiff  thereto. 

Code,  section  4033,  provides:  "When  the  purchaser 
fails  to  pay  the  money  when  demanded,  the  judgment  holder 
or  his  attorney  may  elect  to  proceed  against  him  for  the 
*•  ^LEsT^'^''  amount ;  otherwise  the  sheriff  shall  treat  the 
of^bid?"*"*  sale  as  a  nullity,  and  may  sell  the  property  on 
the  same  day,  or  after  postponement  as  above  authorized." 

Under  this  statute  it  is  quite  clear  we  think  that  no 
one  but  the  judgment  holder  or  his  attorney,  which  prac- 
tically means  the  same  thing,  may  proceed  against  a  bidder 
at  the  execution  sale,  who  fails  to  pay  the  amount  of  his  bid, 
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when  demanded.  If  neither  of  these  persons  do  so,  then  it 
is  the  duty  of  the  sheriff  to  resell  the  property.  This  is  a 
wise  provision,  for  the  judgment  creditor  should  not  be  held 
liable  for  the  results  of  a  lawsuit  which  he  does  not  author- 
ize or  care  to  undertake.  Moreover,  the  sheriff  should  not 
be  required  to  employ  counsel  to  enforce  any  bid  which  may 
be  made  and  afterwards  withdrawn. '  Again,  he  should  not 
be  made  liable  for  a  mistake  in  judgment  as  to  the  responsi- 
bility of  bidders.  Wisely,  we  think,  this  matter  was  left 
with  the  holder  of  the  judgment. 

But,  if  wrong  in  this,  the  sheriff  undoubtedly  has  some 
discretion  in  the  matter.  For  reasons  which  appear  good 
and  satisfactory  to  him,  he  may  refuse  a  bid,  or,  having  ac- 
2.  Refusal  ob     cepted    it,    may    before    the    transaction     is 

WITHDRAWAL  , 

OF  BID.  closed    repudiate    the    same    or    authorize    its 

withdrawal  and  resell  the  property.  That  our  construction 
of  this  statute  is  correct,  see  Reese  v.  Bobbins,  51  Iowa, 
282]  Fuson  v.  Ins.  Co.,  53  Iowa,  609;  Hcvrpham  v.  Worth- 
ington,  100  Iowa,  313;  Bradley  v.  Geo.  Challoner's  Sons 
Co.,  103  111.  App.  618 ;  Bisbee'a  Lessee  v.  Hall,  3  Ohio,  449. 
Appellant's  counsel  seem  to  think  that  the  case  is  ruled 
by  Dotunard  v.  Crenshaw,  49  Iowa,  299.  But  a  reading  of 
that  decision  will  show  that  it  is  distinguishable.  In  that 
case  the  offikjer  did  nothing,  except  to  make  a  return  of  the 
facts  into  court.  He  did  not  consent  to  the  withdrawal  of 
the  bid,  nor  did  he  resell  the  property.  Under  such  a 
record  we  held  that  a  second  execution  and  sale  was  unau- 
thorized and  invalid.  This  distinction  is  pointed  out  in  the 
Reese  Case,  supra,  and  also  in  the  Harpham  Case.  Some 
language  used  in  the  opinion  in  the  Downard  Case  seems  to 
support  appellant's  contention;  but  it  is  pure  dictum,  and 
was  in  no  way  essential  to  the  conclusion  reached. 
.  „  Aside  from  this,  there  are  several  reasons 

d?s*Mhion"*'    ^^y  defendant  Cooper  is  not  entitled  to  the 
of  surplus,      relief  prayed  for  by  him.    He  was  not  entitled 
to  any  overplus  until  other  liens  against  the  property  were 
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paid.  That  there  were  such  liens  is  clearly  shown  and  prac- 
ticaUy  undisputed. 

Again^  the  land  consisted  of  100  acres^  and  it  was  sold 
in  bulk,  without  first  being  subdivided  and  offered  in  sep- 
arate tracts.  Such  a  sale  was  subject  to  be  set  aside  on 
4.  Sale  ik  proper  application,   and  the  bidder  was  enti- 

vacation.         tiled  to  a  certificate  which  would  be  free  from 
such  an  attack.    Boyd  v.  Ellis,  11  Iowa,  98. 

Cooper  was  not  in  privity  to  the  bid  made  by  plaintiff's 

agent  and  attorney,  and  is  in  no  position  under  the  facts 

disclosed  by  this  record  to  insist  upon  the  acceptance  thereof. 

-  5.  enpo«cbment  This  was  primarily  for  the  sheriff.     If  he  neg- 

privity.  ligently   or  purposely   failed   to   perform   his 

duty,  he  may  be  held  liable  to  the  defendant  Cooper  in  a 
proper  action,  but  there  is  no  sale  here  to  be  enforced,  ex- 
cept the  last  one  which  was  fully  consunmiated  before  this 
action  was  commenced. 

It  may  be,  as  counsel  contends,  that  equity  treats  that 
as  done  which  ought  to  have  been  done;  but,  as  something 
else  was  in  fact  done  in  the  instant  case,  pursuant  to  a  statute 
authorizing  it,  there  is  no  room  for  the  application  of  this 
maxim.  We  do  not  say  that  an  execution  debtor  or  his 
assignee  may  not  in  a  proper  case  bring  action  to  enforce 
a  sale  on  execution;  but  this  is  not  one  of  the  cases  where 
he  may  do  so. 

The  sheriff  was  an  agent  for  the  defendant  Cooper,  as 
well  as  for  the  other  parties,  and  he  in  virtue  of  statutory 
authority  treated  the  bid  and  sale  as  a  nullity,  and  so  re- 
«.  AcEHCY  o*      ported  to  the  court.     As  he  could  not  have 

sHEiiFF.  enforced  the  bid,  neither  may  the  defendant 

Cooper.  A  number  of  respectable  authorities  bold  that  in 
no  event  may  an  execution  defendant  bring  action  to  enforce  , 
a  bid  at  sheriff's  sale.  See  People  v.  Stelle,  103  HL  467; 
Adams  v.  Adams,  4  Watts,  160 ;  Galpin  v.  Lamb,  29  Ohio 
St.  529;  Armstrong  v.  Vroman,  11  Minn.  220  (Gil.  142), 
83  Am.  Dec.  81 ;  Laverty  v.  Chamberlain,  7  Blackf.  (Ind.) 
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556;  Freeman  v.  Husband,  77  Pa.  389;  Roberts  v.  West- 
brook,  1  Cold.  (Tenn.)  115;  Bwrbank  v.  Dodd  (Or.)  4  Pac. 
Rep.  303.  To  the  contrary  vide,  Meherin  v.  Ambrose,  131 
Cal.  681,  63  Pac.  Eep.  1084,  54  L.  R  A.  272 ;  Homson  v. 
Oakley,  118  Ala.  215,  23  South.  810.  A  few  of  the  cases, 
holding  to  the  affirmative  are  in  States  having  the  reformed 
procedure,  while  some  of  them  are  not.  We  need  not  at  this 
time  decide  which  is  the  proper  rule  for  this  State,  as  the 
sheriff  under  our  statute  had  the  undoubted  right  under  the 
showing  here  made  to  treat  the  first  bid  as  a  nullity  and  to 
resell  the  property.  When  he  did  this,  there  was  no  other 
bid  to  enforce. 

Defendant  did  nothing  in  reliance  upon  the  first  bid,  and 
there  are  no  elements  of  estoppel  in  the  case.  lie  is  seeking 
a  mere  technical  advantage,  and  we  are  disposed  to  agree 
with  the  trial  court  in  its  finding  that  the  sheriff  had  au- 
thority under  the  circumstances  shown  to  accept  the  with- 
drawal of  the  first  bid  as  having  been  made  through  mis- 
take and  without  authority,  and  to  resell  the  property.  If 
the  statute  heretofore  quoted  is  to  be  given  any  effect,  and 
it  must  certainly  be  regarded  as  controlling,  for  the  entire 
matter  is  statutory,  it  follows  that  the  sheriff  had  authority 
to  disregard  the  first  bid  and  to  resell  as  he  did. 

It  is  contended,  however,  that,  as  plaintiff  did  not  pay 
the  costs  of  the  first  sale,  it  is  in  no  position  to  rescind.  As 
the  property  was  resold  under  the  first  execution,  and  there 
7.  wiTHMAWAL    was  no  readvertisement,  we  do  not  know  what 

OF  bid:  ' 

costs.  costs  there  could  have  been  which  were  made 

unavailing.  True,  in  some  of  the  cases  cited  in  support  of 
this  opinion  the  costs  were  paid,  but  this  was  not  regarded 
as  controlling.  And  we  may  say  that  there  may  be  cases 
where  the  costs  should  be  paid  as  a  condition  to  the  annul- 
ment of  a  bid;  as,  for  example,  where  the  first  sale  is  set 
aside  and  a  new  bill  of  costs  is  made  in  order  to  effectuate 
a  sale.     But  in  this  case,   plaintiff  •  being  a  purchaser  at 


Digitized  by  VjOOQIC 


Oct.  1905]  Arnold  v.  Hewitt.  671 

its  own  sale  under  a  judgment  in  its  favor,  it  was  not  bound 
to  pay  the  costs  in  order  to  get  rid  of  its  bid. 

Defendant  Cooper  might  easily  have  protected  himself 
by  bidding  at  the  second  sale.  His  counsel,  as  we  under- 
stand it,  was  present  at  that  sale,  but  he  made  no  bid. 
Moreover,  defendant  Cooper,  as  the  holder  of  the  equity  of 
redemption,  could  easily  have  protected  himself  by  redeem- 
ing. He  is,  as  it  appears  to  us,  seeking  to  take  advantage 
of  a  mere  technicality.  There  are  no  equities  in  his  favor, 
and  the  decree  must  be,  and  it  is,  affirmed. 


Hiram    Arnold,    Appellee,    v.    E.    J.    Hewitt,    et   al.,  fl^ 

Appellants.  - 

Chattel  mortgages:  landlord's  uen:  priority.  A  mortgage  given 
by  a  tenant  for  the  purchase  price  of  property  taken  onto  the 
leased  premises  and  as  a  part  of  the  transaction  of  purchase,  is 
superior  to  the  lien  of  the  landlord  thereon  for  rent  subse- 
quently accruing. 

Appeal  from  Jones  District  Court. —  Hon.  B.  H.  Miller, 

Judge. 

Tuesday,  October  24,  1905. 

Action  to  recover  the  value  of  certain  sheep  alleged 
to  have  been  converted  by  defendants  to  their  own  use.  A 
trial  to  the  court  resulted  in  a  judgment  in  favor  of  plain- 
tiff, and  the  defendants  appeal. —  Affirmed. 

Jamdson  &  Smyth,  for  appellants. 

Park  Chamberlain,  for  appellee. 

Bishop,  J. —  The  facts  as  evidently  found  by  the  trial 
court,  and  with  which  finding  we  are  content,  may  be  stated 
as  follows:     Prior  to  March,   1901,  plaintiff  and  the   de- 
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fen  dan  t  Hewitt,  both  then  living  in  Jones  county,  entered 
into  an  oral  agreement  in  pursuance  of  which  the  former 
gave  into  the  possession  of  the  latter  a  flock  of  sheep;  the 
understanding  being  that  the  same  should  be  cared  for  by 
the  latter,  that  each  year  the  wool  and  the  male  lambs  should 
be  sold  and  the  proceeds  equally  divided,  that  until  the  ex- 
piration of  five  years  Hewitt  should  have  no  further  or  other 
interest  in  the  sheep,  and  that  at  the  end  of  that  period  the 
deal  should  be  closed  by  an  equal  division  of  all  the  flock  and 
the  increase  then  remaining.  Before  the  expiration  of  the 
five  years,  and  on  the  date  above  named,  the  said  Hewitt 
leased  a  farm  of  the  defendant  C.  B.  Chismore  in  Linn 
county  and  removed  thereto.  The  lease  was  in  writing  and 
for  one  year,  but  with  privilege  on  the  part  of  Hewitt  to 
extend  the  term  to  three  years.  In  April,  1901,  the  parties 
to  the  lease  verbally  agreed  upon  the  term  as  for  three 
years.  Plaintiff  consented  that  the  sheep  might  be  taken 
to  the  Chismore  farm,  and  this  was  done ;  the  number  of  the 
sheep  being  then  sixty.  In  June,  1901,  and  the  contract 
period  still  having  some  time. to  run,  pursuant  to  an  agree- 
ment therefor  plaintiff  sold  the  entire  flock  to  said  Hewitt; 
the  consideration  agreed  upon  being  the  sum  of  $350.  To 
secure  payment  of  such  purchase  price,  and  as  part  of  the 
same  transaction,  Hewitt  executed  and  delivered  to  plaintiff 
a  chattel  mortgage  covering  as  described  sixty  head  of  ewe 
sheep  and  lambs  then  Nvith  them,  and  all  wool  and  increase 
therefrom,  and  being  the  flock  of  sheep  then  in  possession 
of  the  mortgagor  on  the  farm  of  defendant  C.  B.  Chismore, 
in  Linn  county.  Record  of  the  mortgage  was  made  in  Linn 
county.  Hewitt  paid  rent  to  Chismore  for  the  year  1901 ; 
also  a  portion  of  that  due  for  the  year  1902.  On  August  1, 
1903,  he  was  owing  op  rent  account  $800,  for  which  Chis- 
more held  his  notes;  one  for  $300  then  due,  'and  one  for 
$500  due  January  1,  1904.  Some  time  before  the  date  last 
named,  and  to  apply  in  payment  of  said  notes,  Hewitt  sold 
and  delivered  to  Chismore  all  the  sheep,  lambs,  and  wool  in 
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his  possession ;  there  being  of  the  sheep  forty-nine,  and  of  the 
lambs  seventeen,  and  two  sacks  of  wool.  A  portion  only  ol 
the  indebtedness  due  from  Hewitt  to  plaintiff  having  been 
paid  when  due,  in  August,  1903,  plaintiff  commenced  his  ac- 
tion in  equity  in  Jones  county  for  judgment  and  to  foreclose 
his  said  mortgage.  Chismore  was  made  a  party  defendant; 
the  allegation  as  to  him  being  that  he  claimed  to  have  some 
lien  upon  or  interest  in  the  property,  and  that  such  lien  or  in- 
terest was  inferior  to  the  mortgage  lien.  In  said  action  each 
of  the  defendants  made  default,  and  there  was  judgment 
against  defendant  Hewitt  in  the  sum  of  $192.70  and  costs, 
$32.62,  and  a  decree  of  foreclosure  as  prayed  against  both 
defendants.  An  execution  was  issued  and  returned  unsatis- 
fied, with  accrued  costs  in  the  sum  of  $3.  Thereupon, 
and  in  October,  1903,  the  plaintiff  commenced  his  action 
at  law  in  Linn  county  against  the  defendant  Chismore  alone, 
alleging  that  the  sheep,  lambs,  and  wool  so  sold  to  him  by 
Hewitt  was  all  property  covered  by  said  mortgage,  and  all 
that  was  left  thereof,  and  charging  conversion  of  the  same 
by  Chismore  to  his  own  use.  The  value  of  the  property  so 
alleged  to  have  been  converted  is  said  to  have  been  $240. 
To  this  action  Chismore  appeared  and  filed  answer  and 
cross-petition.  The  answer  is  in  the  nature  of  a  general 
denial.  In  substance  the  cross-petition  asserts  a  landlord's 
lien  in  favor  of  defendant  upon  the  property  purchased  by 
him,  which  lien  was  superior  to  that  of  plaintiff's  mortgage ; 
that  the  purchase  price  was  credited  upon  the  farm  rent  for 
the  year  1902,  and  which  became  due  January  1,  1903. 
Plaintiff  filed  reply,  denying  a  superior  lien  in  favor  of  de- 
fendant, also  pleading  that  the  sheep  were  exempt  property 
in  the  hands  of  Hewitt,  and  therefore  not  subject  to  a  land- 
lord's lien.  By  stipulation  the  decree  in  the  foreclosure 
action  was  set  aside  as  to  defendant  Chismore,  and  the 
actions  were  consolidated  to  be  tried  as  an  equity  action  in 
the  Jones  county  court     The  trial  resulted  in  judgment  for 
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plaintiff  in  the  sum  of  $222.50  and  coeta,  including  the 
costs  of  the  Linn  county  action. 

It  is  not  disputed  but  that  plaintifp  was  entitled  to  re- 
cover the  value  of  fifty  sheep ;  that  being  the  number  which 
is  by  law  exempt  from  execution  (Code,  section  4008),  and 
hence  not  subject  to  landlord's  lien  (Code,  section  2992). 
The  contention  now  made  in  argument  is  that,  of  the  num- 
ber of  sheep,  four  ewes  were  put'chased  by  Hewitt  from  a 
third  party  subsequent  to  the  mortgage  and  hence  not  included 
therein ;  that,  adding  five  of  the  lambs  to  the  forty-five  sheep 
remaining,  there  was  left  twelve  lambs  which  were  subject  to 
landlord's  lien ;  and,  such  lien  being  paramount  to  the  mort- 
gage, plaintiff  was  not  entitled  to  recover  the  value  thereof. 
As  to  the  wool  it  is  contended  that  plaintiff  had  given  con- 
sent to  the  same  being  sold,  and  hence  should  not  be  al- 
lowed to  recover  therefor ;  and  as  to  this  latter  fact  plaintiff 
makes  admission.  As  to  the  twelve  lambs  in  excess  of  the 
fifty  for  which  it  is  conceded  plaintiff  may  recover,  the  con- 
tention of  defendant  as  now  made  is  ruled  against  him  by  the 
case  of  t)avis,  etc.,  Co.  v.  McHugh,  115  Iowa,  415.  It  was 
there  held  that  a  purchase-money  mortgage,  given  by  a  ten- 
ant as  part  of  the  transaction  for  purchase  by  him  of  prop- 
erty taken  onto  the  leased  premises,  is  a  prior  lien  to  the 
landlord's  claim  for  future  accruing  rent.  Now  the  evi- 
dence for  plaintiff  as  to  values  was  that  the  ewes  were  worth 
$4  per  head  and  the  lambs  $2.50  per  head.  It  is  evident 
to  our  minds  that  the  trial  court  accepted  of  these  figures 
as  correct,  and  this  makes  it  clear  that  neither  the  value  of 
the  four  ewes,  the  subject  of  contention,  nor  the  value  of 
the  wool,  entered  into  the  judgment.  It  will  be  observed 
that  forty-five  head  at  $4  and  seventeen  head  at  $2.50  makes 
the  exact  amount  of  the  judgment.  By  the  stipulation  filed 
plaintiff  was  entitled  to  recover,  if  at  all,  for  the  value  of  the 
sheep  and  the  costs  of  the  Linn  county  action.  The  amount 
of  the  judgment  is  within  the  aggregate  of  those  sums. 
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We  concludue  that  there  was  no  error,  and  the  judg- 
ment is  affirmed. 


Rebecca  C.  Ousley  v.  G.  J.  and  C.  Hampe,  Appellants. 

Landlord  and  tenant:    warranty  of  premises:    personal  injury. 

1  A  warrant}^  relates  to  the  condition  of  the  thing  at  the  time 
of  the*  warranty,  in  the  absence  of  provisions  making  it  ap- 
plicable to  the  future;  so  the  statement  of  a  landlord  to  his 
tenant,  "  You  can  use  the  porch.  It  is  all  right.  It  is  perfectly- 
safe,"  was  a  present  warranty  and  created  no  obligation  to 
keep  the  same  in  repair. 

Mental  anguish:     damage:     pleading.     Under     an     allegation     of 

2  great  bodily  pain,  damages  may  be  recovered  in  a  personal  in- 
jury action  for  mental  anguish  without  special  pleading. 

Appeal  from  Muscatine  District  Court. — -Hox.  James  W. 

BOLLINGEB,    Judge. 

Tuesday,  October  24,  1905. 

Suit  to  recover  damages  for  personal  injuries.  There 
was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.     Defendants  appeal. —  Reversed. 

Jayne  &  Hoffman,  for  appellants. 

Horan  &  Devitt  and  H.  M.  Bartlett,  for  appellee. 

Shbewin,  C.  J. —  The  plaintiff  was  a  tenant  of  defend- 
ants, occupying  rooms  in  the  second  story  of  a  building, 
on  the  rear  end  of  which  there  was  a  porch,  which  was  rented 
and  used  in  connection  with  the  rooms  so  occupied.  This 
porch  fell  with  the  plaintiff,  and  she  received  the  injuries  for 
which  she  sues.  She  alleged  in  her  petition,  and  there  is 
evidence  sustaining  the  claim,  that  the  defendants  warranted 
the  safety  of  the  porch  as  a  part  of  the  lease  of  the  premises 
to  her.     This  was  denied  by  the  defendants,  but  the  jury 
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found  specially  that  such  a  warranty  was  in  fact  made ;  and 
under  the  often-repeated  holding  of  this  court  its  finding 
on  that  question  is  finaL  •  There  was  also  evidence  tending 
to  show  negligence  on  the  part  of  the  defendants,  and  free- 
dom from  contributory  negligence  on  the  part  of  the  plain- 
tiff ;  and  with  the  jury's  finding  on  these  questions  we  cannot 
interfere  in  this  case.  Some  twenty  errors  are  allied  in  the 
appellant's  brief,  but  we  find  it  necessary  to  refer  to  but 
few  of  them.  What  we  have  already  said  disposes  of  the 
contention  that  there  should  have  been  a  directed  verdict 
for  the  defendants. 

The  defendants  requested  the  court  to  give  several  in- 
structions prepared  by  them  covering  questions  presented  by 
the  issues.  They  were  refused;  but  with  one  exception, 
which  we  shall  presently  notice,  ihey  were  embodied  in  the 
instructions  given  by  the  court  on  its  own  motion,  and  hence 
as  to  those  there  was  no  error  in  the  refusal 

The  sixth  instruction  told  the  jury  that,  if  it  found 
that  there  was  an  express  warranty  as  to  the  safe  condition 
of  the  porch,  it  was  then  the  defendants'  duty  to  use  ordinary 
^*  and'^tei^nt:    ^^  ^  maintain  it  in  a  reasonably  safe  condi- 
^f^pI^SScs:      tion.     The  defendants  asked  an  instruction  to 
mlwyf  the  effect   that,   if  an   express   warranty  was 

found  to  have  been  made,  it  would  only  relate  to  the  condi- 
tion of  the  porch  at  the  time  of  the  lease,  and  that  they  were 
not  thereby  bound  to  keep  the  porch  in  a  safe  condition  dur- 
ing the  term  of  the  lease.  Ordinarily,  a  warranty  relates 
only  to  the  condition  of  the  thing  at  the  time  that  ihe  war- 
ranty is  made.  Thus  a  warranty  that  animals  sold  were 
sound  and  healthy  was  held  to  refer  solely  to  their  condition 
at  the  time  of  the  sale,  and  not  to  be  a  guaranty  against 
future  disease  or  disabilily.  BothweU  v.  Farewelly  74  Iowa, 
325.  This  is  the  universal  rule,  in  the  absence  of  an  agree- 
ment covering  a  future  period.  30  Am.  &  Eng.  Enc.  of 
Law  (2d  Ed.),  174.  See,  also,  43  Cent.  Dig.  col.  1089, 
section   787.     The  language  relied  on   as  constituting  the 
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warranty  in  this  case  was  in  substance  as  follows :  "  You 
can  use  the  porch.  It  is  all  right.  It  is  perfectly  safe." 
This  language  itself  clearly  negatives  any  intention  to  ex- 
tend tlie  warranty,  so  that  it  shall  cover  a  period  in  the  fu- 
ture. The  court,  therefore,  erred  in  the  instruction  given. 
If  the  porch  was  not  then  in  the  condition  it  was  warranted 
to  be  in,  and  if  by  reason  thereof  it  fell,  the  defendants 
would  be  liable  for  the  damages  sustained ;  but,  on  the  other 
hand,  if  it  was  then  as  safe  as  it  was  warranted  to  be,  and  if 
it  fell  because  of  a  subsequent  change  in  its  condition,  there, 
would  be  no  liability  under  the  warrant  proven. 

The  jury  was  told  that  it  might  allow  the  plaintiff  for 
her  pain  and  suffering,  bodily  and  mental.  The  appellants 
complain  of  the  use  of  the  word  "  mental,"  because  it  was 
2.  mkmtax.  ^^*  alleged  in  the  petition  that  she  had  suf- 

dJ^I?'  fered  mental  pain.  There  was  an  allegation 
picadmg.  ^^^  gj^^  j^^^  suffered  great  bodily  pain  and 
that  she  had  been  confined  to  her  bed  a  long  time  on  account 
thereof.  Under  the  holding  in  Grorum  v.  Kuhhuck,  59 
Iowa,  18,  an  allegation  of  mental  pain  is  not  necessary  in 
personal  injury  cases. 

We  need  not  notice  the  other  errors  assigned,  because  the 
same  questions  are  not  likely  to  arise  on  a  retrial  of  the  case. 
For  the  error  pointed  out  the  judgment  will  be  reversed. — Re- 
versed. 


Lily  S.  Abenschibld,  as  Administratrix  of  the  Estate  of 
W.  S.  Aeenschield,  Deceased,  Appellee,  v  The  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company, 
Appellant 

Railroads:  assumption  of  wsk:  evidence.  The  burden  is  upon 
1  the  one  pleading  the  assumption  of  a  risk  not  usually  incident 
to  the  employment,  and  unless  the  evidence  in  support  of  the 
plea  IS  such  that  reasonable  minds  can  reach  but  one  conclu- 
sion, a  verdict  should  not  be  directed.  Evidence  held  insuf- 
ficient to  show  assumption  of  the  risk  as  a  matter  of  law. 
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Contributory  negligence.    Where  there  is  a  conflict  in  the  evidence 
2    the  question  of  contributory  negligence  is  for  the  jury,  and 
the  court  cannot  direct  a  verdict.' 

Negligence:  instructign.  In  an  action  for  the  death  of  an  engi- 
8  neer,  who  was  run  over  while  crossing  a  track  in  defendant's 
yard,  the  court's  instruction  regarding  various  phases  of  the 
negligence  charged,  when  construed  as  a  whole,  is  not  open  to 
the  objection  that  the  jury  was  authorized  to  find  defendant 
negligent  unless  it  provided  a  man  or  guard  at  the.  crossing 
and  also  a  lookout  on  the  engine. 

New  Trial:    newly  discovered  evidence.    It  is  not  error  to  refuse 
4    a  new  trial  on  the  ground  of  newly  discovered  evidence,  where 
the  same  is  merely  cumulative. 

Appeal  from  Scott  District  Court. —  Hon.  D.  V.  Jackson, 

Judge. 

Tuesday,  October  24,  1905. 

Action  to  recover  damages  for  the  death  of  W.  S. 
Arenschield,  occasioned  by  the  alleged  negligence  of  the  de- 
fendant Verdict  and  judgment  for  the  plaintiff,  and  de- 
fendant appeals.  The  material  facts  are  stated  more  fully 
in  the  opinion. —  Affirmed. 

Carroll  Wright  and  Coofc  &  Dodge,  for  appellant 

Lane  &  Waterma/n,  for  appellee. 

Weaver,  J. —  For  several  years  prior  to  the  accident 
in  question  W.  S.  Arenschield  had  been  in  the  employ  of  the 
defendant  ad  locomotive  engineer  upon  its  lines  in  and  about 
the  town  of  Eldon,  lowa.^  On  January  1,  1903,  said  engi- 
neer was  in  charge  of  a  locomotive  hauling  a  work  train  or 
pile  driver  on  one  of  the  lines  of  defendant's  road,  and  dur- 
ing the  forenoon  of  that  day  brought  his  train  into  the  Eldon 
yard  in  order  to  clear  the  track  for  another  train.  The  yard 
contains  several  tracks  and  side  tracks,  extending  subetan- 
tially  east  and  west,  over  which  engines  and  trains  are  fre- 
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qiiently  moved.  These  tracks  are  crossed  nearly  at  right 
angles  by  the  main  track  of  the  Keokuk  &  Des  Moines  Kail- 
way,  a  part  of  the  defendant's  system.  West  of  the  Keokuk 
&  Des  Moines  crossing,  and  in  the  midst  of  the  tracks,  is  a 
coal  chute,  which  receives  its  coal  from  cars  hauled  to  the 
top  of  a  trestle  over  a  track  constructed  for  that  purpose- 
The  trestle  is  about  fourteen  feet  in  height,  and  the  track 
accomplishes  the  ascent  at  a  maximum  grade  of  7  per  cent, 
or  at  the  rate  of  a  rise  of  about  3^5  feet  to  a  mile.  The 
east  end  of  this  sloping  track  reaches  the  level  of  the  yards 
within  a  short  distance  west  of  the  Keokuk  &  Des  Moines 
Railway  crossing.  Closely  bordering  upon  the  yards  upon 
either  side  are  restaurants,  saloons,  and  other  buildings. 
The  passenger  station  or  depot  building  stands  at  the  junction 
on  the  north  side  of  the  yard  we  have  attempted  to  describe, 
and  on  the  east  side  of  the  Keokuk  &  Des  Moines  track. 
After  bringing  in  his  train,  as  already  stated,  Arenschield 
left  his  engine  temporarily  and  went  to  a  restaurant  stand- 
ing just  south  of  the  yard  and  west  of  the  Keokuk  &  Des 
Moines  track,  where  he  procured  a  lunch,  with  which  he 
started  back  in  the  direction  of  the  depot  building,  which 
was  also  the  general  direction  of  the  place  where  his  own 
engine  was  standing.  His  course  was  along  a  path  or  way 
which  had  been  in  use  by  the  public  and  by  railway  em- 
ployes for  many  years.  Standing  cars,  the  number  and 
location  of  which  are  variously  stated  by  the  witnesses,  oc- 
cupied some  or  all  of  the  tracks  south  of  the  coal  chute  and 
west  of  the  Keokuk  &  Des  Moines  crossing,  thus  obstructing 
his  view  of  the  chute  and  of  the  track  ascending  thereto. 
As  he  passed  from  behind  these  cars  and  stepped  upon  the 
coal-chute  track  at  a  point  very  near  the  foot  of  the  steep 
grade  to  which  reference  has  been  made,  an  engine  which 
was  backing  down  from  the  top  of  the  trestle  ran  over  him, 
inflicting  injuries  from  which  he  soon  died. 

It  is  the  claim  of  the  administrator  of  his  estate  that 
the  injury  and  death  of  the  deceased  were  occasioned  by  the 
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negligence  of  the  defendant  and  its  employes,  and  without 
contributory  fault  on  his  part  The  charge  of  negligence 
rests  upon  the  following  specifications:  (1)  That  the  engine 
which  ran  over  the  intestate  was  being  operated  at  a  reckless 
and  unreasonable  rate  of  speed;  (2)  that  the  engine  was 
old  and  out  of  repair,  and  not  equipped  with  proper  or 
effective  brakes;  (3)  that  the  way  or  view  across  the  yard 
was  unreasonably  obstructed  by  standing  cars;  (4)  that  the 
engine  was  not  of  such -kind  or  in  such  condition  that  it 
could  properly  or  safely  be  operated  upon  the  steep  grade 
of  the  coal  chute  track;  (5)  that  the  employe  of  the  defend- 
ant operating  said  engine  at  the  time  of  the  injury  was  not 
a  skilled  engineer,  but  a  fireman  who  was  not  only  incompe- 
tent for  the  position,  but  had  been  maimed  by  the  loss  of  a 
part  of  his  right  hand,  rendering  him  unfit  and  unable  to 
properly  manage  and  control  the  machinery  placed  in  his 
charge;  (6)  that  the  engine  was  not  a  switch  engine  fitted 
for  work  in  such  a  yard,  but  was  an  ordinary  road  engine, 
having  a  high  tender,  which  obstructed  the  view  of  the  track 
in  that  direction  by  the  engine  men  and  was  provided  with 
no  lookout  or  guard;  (7)  that  the  engine  was  run  backward 
at  a  high  and  reckless  rate  of  speed  down  the  grade  of  the 
coal-chute  track  over  the  intestate,  without  giving  any  warn- 
ing of  its  movement  by  sounding  the  whistle  or  ringing  the 
bell;  and  (8)  that  the  engine  was  being  thus  operated  with- 
out a  lookout  and  without  a  watchman  upon  the  crossing, 
in.  violation  of  the  published  rules  of  the  defendant  govern- 
ing the  management  of  the  yard  and  the  conduct  of  its  em- 
ployes. To  this  charge  the  defendant  answers  in  denial, 
'and  alleges  that  the  intestate  was  familiar  with  the  yard  of 
the  company  at  Eldon,  and  knew  that  engines  and  trains 
were  frequently  operated  upon  and  over  its  trades  at  a  high 
rate  of  speed,  and  sometimes  without  the  customary  signals 
and  without  a  watchman  stationed  at  the  crossing,  whereby 
it  is  alleged  said  intestate,  by  remaining  in  the  defendant's 
service,  assumed  the  risk  of  injury  from  such  causes.     It  is 
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further  alleged  that  the  danger  to  which  the  intestate  was 
exposed  by  reason  of  the  conditions  alluded  to  "  was  a  risk 
incident  to  the  service  which  he  contracted  to  perform/'  and 
defendant  cannot  be  held  liable  for  injuries  thus  occasioned 
to  him. 

I.  It  is  the  contention  of  the  appellant  that  the  verdict 
for  damages  to  Arenechield's  estate  is  not  sustained  by  the 
evidence.  In  support  of  this  proposition  it  is  not  claimed 
1.  Railroads:  ^^  arguod  in  this  court  that  no  negligence  has 
SrfSK\°"  been  shown  on  part  of  appellant,  but  it  is 
evidence.  strongly  insisted  that  such  negligence,  if  any, 
pertained  to  the  usual  or  habitual,  or  at  least  the  frequent, 
method  of  handling  and  moving  switch  engines  and  other 
engines  and  cars  in  and  through  the  yard  of  the  appellant 
at  Eldon,  with  all  of  which  Arenschield  had  long  been  fa- 
miliar, and  must  be  held  as  a  matter  of  law  to  have  assumed 
the  risk  of  injury  therefrom.  It  may,  for  the  purposes  of 
the  case,  be  conceded  that  a  master  may  say  to  a  servant 
suing  on  account  of  injuries  occasioned  by  the  master's  neg- 
ligence, "  You  knew  or  ought  to  have  known  that  I  have  been 
habitually  negligent  in  respect  to  the  matter  charged,  and, 
in  entering  or  remaining  in  my  service  when  you  knew  or 
ought  to  have  known  of  such  practice,  you  took  upon  your- 
self the  risk  of  injury  at  ipy  hands  ^' ;  but  it  is  a  doctrine 
which  the  courts  are  not  inclined  to  extend  beyond  the  limits 
fairly  indicated  by  controlling  precedents.  Moreover,  the 
plea  of  assumption  of  risks  not  naturally  and  usually  inci- 
dent to  the  employment  when  properly  conducted  is  an 
afllrmative  one,  and  the  burden  of  its  establishment  is  upon 
the  employer.  The  trial  court  could  not  properly  have  di- 
rected a  verdict  or  granted  a  new  trial  on  this  ground,  unless 
the  testimony  in  support  of  the  plea  was  so  clear  and  uncon- 
tradicted that  no  intelligent  fair-minded  juror  could  reach 
the  opposite  conclusion.  That  such  is  not  the  state  of  the 
record,  we  are  well  satisfied. 

It  is  fairly  shown  that  Arenschield  had  formerly  oper- 
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ated  a  switch  engine  in  the  Eldon  yard,  and  thereafter  was 
frequently  upon  and  about  the  crossing  where  he  was  killed^ 
and  must  have  been  to  some  degree  familiar  with  the  customs 
there  prevailing;  but  ^^  general  or  habitual  operation  of 
engines  down  the  coal  chute  grade  at  high  or  dangerous  rates 
of  speed  is  not  so  clearly  or  indisputably  shown  that  we  may 
say,  as  a  matter  of  law,  that^  if  deceased  did  not  know  it, 
he  ought  to  have  known  it  and  governed  himself  accordingly. 
One  witness,  at  least,  testifies,  in  substance,  that  the  usual 
speed  did  not  exceed  six  miles  an  hour,  and  that  the  speed 
of  the  engine  at  the  time  of  the  accident  was  not  in  excess 
of  that  rate.  Another  says  the  usual  speed  on  this  track  wa& 
from  five  to  six  miles  an  hour.  Another  speaks  of  the  usual 
speed  as  a  "  moderate  gait,"  whatever  that  may  mean.  Oth- 
ers place  the  speed  at  the  time  of  the  accident  at  from  twelve 
to  twenty  miles  an  hour.  Several  witnesses  aver  that  trains 
and  engines  were  quite  frequently  moved  over  the  crossing  at 
comparatively  high  speed,  and  without  the  signals  pre- 
scribed by  law  and  the  rules  of  the  company;  but,  few,  if 
any,  connect  this  negligent  or  reckless  practice  with  the  use 
of  the  coal  chute  track.  As  we  have  already  described,  this 
track  differed  from  all  others  in  the  yard  in  its  construction 
and  use.  From  the  coal  chute  it  descended  a  very  steep 
grade  to  a  point  near  the  Keokuk  &  Des  Moines  crossing, 
and  in  the  very  nature  of  things  an  engine  could  not  be  sent 
backward  down  this  hill  at  such  a  high  rate  of  speed  without 
much  greater  danger  than  would  arise  from  indulgence  in 
the  same  rate  of  speed  upon  the  other  tracks  of  the  yard. 
There  is  no  evidence  that  Arenschield  himself  used  the  track 
in  this  maimer,  and,  if  it  was  so  used  by  others,  the  inference 
of  knowledge  thereof  on  his  part  is  one  for  the  jury  and  not 
for  the  court. 

It  is  not  claimed  that  the  deceased  was  a  trespasser,  or 
that  (except  for  the  alleged  assumption  of  risk)  he  was  not 
entitled  to  rely  upon  the  exercise  of  reasonable  care  by  the 
appellant  and  its  employes  in  the  operation  of  its  trains  and 
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engines  in  the  yard.  The  instructions  given  upon  this 
branch  of  the  case  state  the  rules  of  law  applicable  thereto 
with  marked  simplicity  and  clearness,  and  their  entire  fair- 
ness to  appellant  is  conceded  by  counsel.  Such  being  the 
case,  and  the  affirmative  defense  put  forth  by  the  appellant 
not  being  so  clearly  established  as  to  justify  a  peremptory 
instruction  against  the  plaintiff,  there  was  no  error  in  refus- 
ing to  set  aside  the  verdict 

It  is  suggested,  but  not  argued,  that  the  jury  should 
have  found  for  the  appellant  on  the  ground  that  deceased 
was  chargeable  with  contributory  negligence.  We  shall  not 
2.  Contributory  ©xtcud  this  Opinion  by  any  discussiou  of  the 
NEGLicENCB.  tcstimouy  in  this  respect.  Contributory  neg- 
ligence is  peculiarly  a  question  for  the  jury,  and,  where  there 
is  room  for  reasonable  and  fair-minded  men  to  reach  differ- 
ent conclusions  upon  the  facts  disclosed  on  the  trial,  the 
court  cannot  assume  to  direct  or  interfere  with  the  verdict 
of  a  jury  which  has  been  properly  instructed  upon  the  law 
of  the  case.  Under  this  rule,  so  well  established  that  it 
would  be  idle  to  cite  authorities  in  its  support,  we  have  to 
say  the  record  discloses  no  error  in  the  ruling  of  the  trial 
court.  There  is  much  evidence  in  the  case,  bearing  upon 
the  several  allegations  of  negligence,  which  we  do  not  at- 
tempt to  recite  or  comment  upon,  preferring  to  dispose  of 
the  appeal  upon  the  points  principally  argued  by  counsel. 
As  usual  in  this  class  of  controversies,  there  is  much  conflict 
in  the  testimony;  but  we  think  the  issue  was  in  every  re- 
spect properly  submitted  to  the  jury,  «nd  no  error  is  shown 
calling  for  a  reversal  of  the  judgment. 

11.  Error  is  assigned  upon  the  eighth  paragraph  of 
the  court's  charge,  which  reads  as  follows: 

(8)  Whether  the  rate  of  speed  at  which  engine  No.  587 

was  running  at  the  time  it  is  alleged  to  have  struck  Aren- 

3  nbolicbncb:     schield  was  a  negligent  rate,  and  whether  or 

instruction.      ^^^  j^  ^^^  negligence  to  fail  to  give  signals  of 

its  approach,  or  to  station  a  man  upon  the  crossing  and  the 
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rear  of  the  engine,  if  you  find  from  the  evidence  there  was  a 
failure  in  either  or  both  respects,  depends  upon  the  place, 
the  use  made  of  such  crossing,  and  the  surroundings  of  said 
crossing  at  the  time,  as  known  by  those  in  control  or  charge 
of  said  engine;  it  being  defendant's  duty  to  so  operate  and 
move  its  engines  over  said  crossing  as  not  to  needlessly  en- 
danger persons  rightfully  thereon. 

It  is  said  in  support  of  this  exception  that  the  words, 
"  or  to  station  a  man  upon  the  crossing  and  the  rear  of  the 
enginie,"  as  employed  in  this  paragraph,  authorized  the  jury 
to  find  the  appellant  chargeable  with  negligence,  unless  it 
provided  both  a  lookout  on  the  rear  of  the  engine  and  a 
watchman  or  guard  at  the  crossing ;  and  that  "  there  is  no 
evidence  of  any  rule,  practice,  or  custom  ever  prevailing  or 
known  whereby  the  defendant  was  required,  or  in  the  exer- 
cise of  due  care  should  have  been  required,''  to  take  both  of 
these  precautions  against  possible  accident. 

Segregating  a  single  clause  of  this  paragraph  from  its 
context,  it  may  be  given  the  meaning  put  upon  it  by  counsel ; 
but,  when  taken  as  a  whole,  it  is  not  fairly  susceptible  of 
such  construction.  The  court  was  calling  attention  to  the 
various  acts  or  phases  of  negligence  alleged  by  the  plaintiff, 
and  said  to  the  jury,  in  substance,  that  whether  there  was 
any  want  of  reasonable  care  on  part  of  defendant  in  either 
or  all  of  these  respects  depended  upon  the  surrounding  cir- 
cumstances and  the  nature  and  extent  of  the  apparent  dan- 
gers to  be  guarded  against.  Of  this  statement  it  is  obvious 
that  neither  party  may  properly  complain.  In  saying  this 
we  do  not  mean  to  be  understood  as  holding  that,  even  as 
interpreted  by  coimsel,  the  instruction  would  necessarily  be 
held  erroneous.  We  are  not  prepared  to  say  that  if  defend- 
ant's engine,  equipped  with  a  high  tender  shutting  off  a  riew 
of  the  track  from  the  enginemen,  was  sent  ba<^kward  at  a 
high  rate  of  speed  down  the  sharp  grade  from  the  chute  and 
over  the  crossing  at  its  foot,  the  jury  may  not  have  been 
justified  in  finding  that  due  care  for  the  lives  of  those  right- 
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fully  in  and  about  the  yard  at  that  point  required  both  a 
lookout  on  the  engine  and  a  watchman  at  the  crossing.  Gen- 
erally speaking,  the  court  cannot  tell  the  jury  what  acts  do 
or  do  not  constitute  due  care,  but  must  leave  the  question  for 
their  determination  from  all  the  proved  facts  and  circum- 
stances. 

III.  Upon  the  trial  the  defendant  introduced  a  wit- 
ness, one  La  Fever,  who  testified  to  having  seen  Arenschield 
take  a  drink  of  whisky  a  short  time  before  he  met  his  death 
4.  NiwTmiAL-  ^^  defendant's  yards.  Among  the  grounds 
dfscovered  Stated  in  the  motion  for  a  new  trial  was  the 
evidence.  discovcry  of  now  evidence,  in  that  another  wit- 
ness, one  Kuhns,  had  been  found  who  would  testify  to  hav- 
ing seen  deceased  take  a  drink  of  whisky  about  the  same 
time  and  in  the  same  saloon  referred  to  in  La  Fever's  testi- 
mony ;  and  this,  it  is  argued,  should  have  been  held  sufficient 
ground  for  setting  aside  the  verdict.  Counsel  can  hardly  be 
serious  in  this  contention.  The  stories  of  the  two  witnesses 
La  Fever  and  Kuhns  evidently  refer  to  the  same  circum- 
stance. Taking  all  they  both  say  as  literally  true,  its  effect 
is  to  prove  that  Arenschield  on  that  morning  took  a  single 
drink  of  intoxicating  liquor.  There  is  not  a  scintilla  of  evi- 
dence that  he  was  in  the  least  degree  intoxicated  or  his  fac- 
ulties in  any  manner  impaired  by  reason  of  the  drink  in 
which  he  had  indulged.  In  any  event,  the  new  evidence 
was  clearly  cumulative,  and  the  motion  based  thereon  was 
properly  overruled. 

No  reversible  error  being  shown,  the  judgment  of  the 
district  court  is  ctffirmeiL 


D.    Roy   Mumford,    Appellee,    v.    Th^    Chicago,    Rock 
Island  &  Pacific  Railway  Company,  Appellant. 

Railroads:    coNSTrruTioNAL   law:    limitation    of    contract    right. 
1     The  provisions  of  Code  section  2071,  relating  to  the  liability  of 
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a  railway  company  for  injury  sustained  by  an  employe  through 
the  negligence  of  a  co-employe,  are  not  an  uncpnstitutional  in- 
fringement with  the  right  of  private  contract. 

Limitation  of  right  of  action  by  contract    A  provision  in  an  em- 

2  ploye's  contract  with  a  railway  company,  limiting  a  right  of 
action  for  an  injury  resulting  to  such  employe  through  the 
negligence  of  a  co-employe,  is  in  violation  of  Code  section 
2071  and  is  void. 

Assun^tion  of  risk.    A  brakeman  only  assumes  the  risks  incident 

3  to  his  employment  of  which  he  has,  or  by  the  exercise  of  or- 
dinary care  should  have,  knowledge.  Under  the  record  the 
issue  of  assumption  of  risk  was  properly  submitted  to  the  jury. 

Negligence:    instruction.    An  instruction  in  an  action  against  a 

4  railway  company  for  injuries  to  an  employe,  relating  to  de- 
defendant's  negligence,  was  not  erroneous  because  it  failed, 
in  stating  the  conditions  of  defendant's  liability,  to  consider  the 
questions  of  assumption  of  risk,  contributory  negligence  and  a 
violation  of  a  company  rule. 

Assumption  of  riskr    instruction.    Assumption  of  risk  is  based 

5  on  a  servant's  actual  or  implied  knowledge  of  the  defect  which 
caused  his  injury,  and  actual  or  implied  consent,  with  such' 
knowledge,  to  continue  the  employment.  In  the  instant  case 
the  court's  instruction  as  applied  to  the  facts  was  correct. 


Appeal  from  Scott  District  Court, —  Hon.  J.  W.  Bollinger, 

Judge. 

Wednesday,  October  25,  1905. 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff  \^hile  acting  as  a  brakeman  on  one  of 
defendant's  trains.  The  alleged  negligence  consisted  of  de- 
fects in  a  side  track  or  switch  over  which  plaintiff  was  riding, 
rapid  and  unsafe  speed  of  the  train,  and  failure  to  provide 
a  suflScient  number  of  employes  to  assist  in  the  work.  De- 
fendant's answer  was  a  general  denial,  a  plea  of  assumption 
of  risk,  and  a  contract  bar  of  the  right  of  action.  On  these 
issues  the  case  went  to  trial  to  a  jury,  resulting  in  a  verdict 
:and  judgment  for  plaintiff,  and  defendant  appeals. —  Af- 
firmed. 
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Caaroll  Wright  and  Cook  &  Dodge,  for  appellant. 

Ely  &  Bu$h,  for  appellee. 

Deemeb,  J. —  I.  For  a  reversal  of  the  judgment  de- 
fendant relies  upon  five  propositions,  three  of  ihem  based 
upon  instructions  given  and  refused,  and  two  upon  questions 
of  fact;  that  is  to  say,  that  the  verdict  is  without  support, 
and  that  the  trial  court  should  have  directed  a  verdict  in 
defendant's  favor. 

That  the  track  over  which  the  car  upon  which  plaintiff 
was  riding,  and  from  which  he  claims  he  was  thrown,  was 
in  a  dangerous  and  defective  condition,  is  so  well  established 
that  defendant's  counsel  in  their  opening  argu- 
*•  oF^Ris™^  ment  make  no  question  as  to  defendant's  neg- 
ligence. The  contentions  in  this  respect  are 
that  plaintiflF  had  knowledge  of  the  defect  and  assumed  the 
risk;  that  he  was  guilty  of  contributory  negligence,  and  at 
the  time  he  was  injured  was  violating  a  rule  of  the  company. 
This  rule  provided  that  ^*  in  no  case  must  a  train  be  backed 
over,  nor  cars  cut  from  engine  and  run  over,  a  public  cross- 
ing or  highway,  unless  there  is  a  man  on  the  leading  car, 
who  at  night  must  display  a  light."  The  jury  was  author- 
ized to  find  that  plaintiff  was  thrown  from  a  box  car  upon 
which  he  was  riding  by  reason  of  a  sudden  and  severe  jolt  or 
jar  to  the  car,  caused  by  a  defective  switch  track  in  the  city 
of  Des  Moines ;  that  he  had  never  been  over  this  track  before 
in  the  daytime,  and  had  never  ridden  a  car  over  the  defective 
portion  of  the  track  at  any  time ;  that  he  had  no  knowledge 
of  the  defect,  and  had  never  been  in  a  position  where  he 
could  reasonably  have  discovered  it.  That  there  may  have 
been  defects  in  defendant's  track  at  other  places  is  not  in 
itself  sufficient  to  charge  plaintiff  with  notice  of  the  particu- 
lar defect  complained  of.  Plaintiff  did  not  know  of  this 
defect,  and  was  in  no  position,  so  far  as  shown,  to  have  ac- 
quired knowledge  of  it.     At  least  the  jury  was  authorized  to 
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so  find.  Pierson  v.  R.  R.,  127  Iowa,  13,  is  squarely  in  point 
on  this  proposition.  Plaintiff,  of  .course,  assumed  the  ordi- 
nary hazards  of  his  employment,  but  not  the  risks  incident  to 
such  defects  in  the  track  as  were  here  disclosed,  unless  he 
had  knowledge  thereof.  If  he  knew,  or  should  in  the  exer- 
cise or  ordinary  care  have  known,  of  these  defects,  and  con- 
tinued to  work  over  them  without  protest,  he  assumed  the 
hazard.  This  matter  of  assumption  of  risk  was  clearly  for 
the  jury,  and  was  properly  submitted  to  it  under  approved 
instructions. 

II.  Instruction  No.  13  given  by  the  trial  court  reads 
in  part  as  follows :  "  In  other  words,  defendant  is  not  liable 
in  this  case  unless  plaintiff  was  injured  by  being  jarred  or 
4.  neglicbnce:  joltcd  off  the  sidc  of  the  car,  as  he  claims, 
instruction.  ^j^jj^  y^Q  was  riding  there  with  one  foot  in  the 
stirrup  and  one  on  the  journal  box."  This  is  complained  of 
because  it  is  said  it  runs  counter  to  the  rule  of  assumption 
of  risk  already  mentioned,  and  authorized  the  jury  to  return 
a  verdict  in  plaintiff's  favor  if  he  was  injured  while  riding 
as  stated  in  the  instruction.  It  is  argued  that  the  instruc- 
tion entirely  eliminated  defendant's  rule  before  quoted,  and 
that,  if  plaintiff  was  riding  as  stated  in  the  instruction,  he 
was  guilty  of  contributory  negligence  as  a  matter  of  law. 
The  instruction  quoted  is  a  mere  excerpt  from  instruction 
13,  which  according  to  its  very  terms  had  reference  to  the 
question,  "Was  plaintiff  injured  by  reason  of  defend^t's 
negligence  ? "  It  is  unfair  to  the  trial  court  to  single  out 
this  paragraph  as  stating  the  entire  case,  and  claim  error 
on  account  thereof.  In  the  connection  in  which  it  was  used 
it  was  absolutely  correct;  for  the  reason  that,  if  plaintiff 
was  not  injured  by  being  jarred  from  the  car  as  he  claimed, 
he  was  not  injured  by  defendant's  negligence.  The  questions 
of  assumption  of  risk,  plaintiff's  contributory  negligence, 
etc.,  were  fully  covered  in  other  instructions,  which  save  as 
hereinafter  noted  are  not  complained  of.  Moreover,  we  do 
not  think  that  any  such  violation  of  the  defendant's  rule  was 
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shown  as  to  justify  an  instruction  with  reference  thei^eto. 
But)  conceding  arguendo  that  we  are  wrong  in  this,  the  trial 
court  instructed  the  jury  that  they  should  consider  whether 
or  not  plaintiff  in  the  performance  of  his  duty  should  have 
been  in  the  position  he  wias  when  hurt.  In  the  absence  of 
request  for  more  specific  statement  as  to  the  effect  of  defend- 
ant's rule,  this  was  all  that  was  required. . 

III.     Another  instruction  reads  in  this  wise :   "(201^) 

Another  question  on  the  subject  of  assumed  risk  is,  was  the 

joint  in  the  track  in  the  condition  of  ordinary  loose  joints 

on  defendant's  line  of  railroad  ?     Or  was  it  of 

5.  Assumption 

?' ■'!^.'         a  more  serious  or  dangerous  character  than  the 

instruction.  ^  ^    ^  ° 

ordinary  loose  joint  on  said  railroad  ?  You  are 
instructed  that,  in  assuming  all  the  ordinary  risks  of  danger 
in  his  employment,  the  plaintiff  assumed  all  the  risks  of 
danger  from  ordinary  loose  joints  such  as  the  evidence  shows 
are  frequently  found  in  defendant's  line  of  track.  If  you 
find  a  loose  joint  caused  the  accident,  that  it  was  not  known 
to  the  plaintiff  to  have  existed  there,  or  would  not  have  been 
known,  had  he  exercised  ordinary  care,  and  that  it  was  not 
an  ordinary  loose  joint,  but  was  of  a  more  serious  and  dan- 
gerous character  than  an  ordinary  loose  joint,  then  the  plain- 
tiff did  not  assume  the  risk  of  any  danger  caused  by  said 
joint  You  must  decide  the  question  of  assumed  risk  from 
the  evidence  in  the  case."  This  is  complained  of  as  an- 
nouncing an  incorrect  rule  of  law.  As  applied  to  the  facts, 
we  think  it  was  correct.  Plaintiff  must  have  known,  or  in 
the  exercise  of  ordinary  care  should  have  known,  of  the  defect 
which  caused  his  injury,  in  order  that  he  may  be  held  to  have 
assumed  the  risk.  That  he  knew  of  other  defects,  even  of  a 
similar  nature,  is  not  conclusive,  although  evidence,  perhaps, 
that  he  knew,  or  should  have  known  of  the  particular  defect 
complained  of.  The  entire  doctrine  of  waiver  or  assumption 
of  risk  is  based  upon  knowledge,  actual  or  implied,  and  con- 
sent or  the  equivalent  thereof;  that  is  to  say,  if  the  injured 
party  in  the  exercise  of  ordinary  care  should  have  known 
Vol.  128  IA.--44 
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of  the  defect,  he  in  law  is  held  to  a  knowledge  thereof.  If 
with  knowledge,  actual  or  implied,  he  continues  in  his  mas- 
ter's employ  without  protest  and  promise  of  repair,  he  is 
held  to  have  acquiesced  in,  consented  to,  and  assumed  the 
risk.  But  without  this  knowledge,  actual  or  implied,  there 
can  be  no  waiver.  The  instruction  was  correct.  McCcuuley 
V.  Car  Co.,  169  Mass.  301,  47  N.  E.  Rep.  1006,  relied  upon 
by  appellant,  is  not  in  point 

We  come  now  to  the  principal  point  relied  upon  by  the 
defendant  for  a  reversal  of  the  judgment.     In  plaintiff's 
*'  oF^RicHT^oF    application  for  employment  which  he  made  to 
the  company  we  find  this  printed  provision : 


OF   RIGHT    OF 
ACTION    BY 
CONTRACT. 


In  further  consideration  of  such  employment,  I  agree 
that  if,  while  in  the  service  of  said  company,  I  sustain  any 
personal  injury  for  which  I  shall  or  may  make  claim  against 
the  company  for  damages,  I  will,  within  30  days  after  re- 
ceiving such  injury,  give  notice  in  writing  of  such  claim 
to  the'  general  claim  agent  of  said  company,  at  Chicago,  for 
injuries  occurring  in  Illinois  or  Iowa,  and  to  the  general 
attorney  at  Topeka  for  injuries  occurring  elsewhere  upon 
the  system,  which  notice  shall  state  tBe  time,  place,  manner, 
and  cause  of  my  being  injured,  and  the  nature  and  extent 
of  my  injuries,  and  the  claim  made  therefor,  to  the  end  that 
such  claim  may  be  fully,  fairly,  and  promptly  investigated; 
and  my  failure  to  give  written  notice  of  such  claim,  in  the 
manner  and  within  the  time  aforesaid,  shall  be  a  bar  to  the 
institution  of  any  suit  on  account  of  such  injuries. 

For  various  reasons  plaintiff  did  not  comply  with  these 
provisions,  and  defendant  pleaded  his  failure  to  do  so  as  a 
complete  bar  to  the  action.  Plaintiff  contended,  and  now 
argues,  that  this  agreement  is  in  plain  contravention  of  sec- 
tion 2071  of  the  Code,  which  we  shall  presently  quote,  and 
is  therefore  void ;  while  defendant  says  that  this  section  has 
no  application,  and  that,  if  it  does,  that  it  is  unconstitutional, 
in  that  it  interferes  with  the  liberty  of  contract  guarantied  by 
the  fundamental  law.     The  section  reads  as  follows : 
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Every  corporation  operating  a  railway  shall  be  liafele 
for  all  damages  sustained  by  any  person,  including  employes 
of  such  corporation,  in  consequence  of  the  neglect  of  the 
agents,  or  by  any  mismanagement  of  the  engineers  or  other 
employes  thereof;  and  in  consequence  of  the  willful  wrongs, 
whether  of  omission  or  commission,  of  such  agents,  engineers 
or  other  employes,  when  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operation  of  any  railway  on  or 
about  which  they  shall  be  employed ;  and  no  contract  which 
restricts  such  liability  shall  be  legal  or  binding. 

The  trial  court  held  the  provisions  of  the  application 
quoted  invalid,  and  did  not  submit  any  issue  raised  by  the 
pleadings  with  reference  to  this  feature  of  the  case.  While 
there  may  have  been  other  grounds  for  not  presenting  this 
matter,  we  are  precluded  by  the  record  from  passing  upon 
it,  and  must  on  this  appeal  determine  the  correctness  of 
the  trial  court's  rulings.  The  statute  clearly  makes  any 
contract  restricting  liability  invalid ;  that  is  to  say,  any  con- 
tract which  restricts  the  liability  imposed  by  the  statute  is 
invalid.  What  is  that  liability?  It  is  to  pay  without  con- 
dition all  damages  sustained,  etc.,  in  consequence  of  the 
n^lect  of  agents  or  the  mismanagement  of  engineers  or  other 
employes.  This  liability  exists  until  barred  by  the  statute 
of  limitations,  and  -  is  not  dependent  upon  any  conditions 
precedent  or  subsequent.  Does  the  provision  in  plaintiff's 
application  restrict  this  liability  ?  To  restrict  is  to  restrain 
within  bounds;  to  limit;  to  confine.  Webster's  Unabridged 
Dictionary  title  "  Restrict." 

As  we  understand  counsel's  argument,  they  admit  that 
this  provision  does  limit  plaintiff's  recovery.  Indeed,  this 
proposition  is  hardly  debatable.  But  they  say  that,  as  the 
restriction  relates  to  the  remedy  and  does  not  affect  the  right, 
it  does  not  come  within  the  purview  of  the  statute.  In  other 
words,  they  say  it  relates  to  the  adjective  —  the  remedial  — 
rather  than  to  substantive  rights,  and  that  the  section  does  not 
apply,  in  that  the  liability  still  remains  if  the  remedy  pro- 
vided for  in  the  application  is  followed.     This  argument 
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is  specious,  but  we  do  not  regard  it  sound.  The  provision 
quoted  does  limit  the  liability  created  by  statute.  It  creates, 
a  contract  bar,  which  would  not  exist  but  for  the  contracts 
It  imposes  new  duties  upon  an  injured  party  which  he  was- 
not  obligated  by  law  to  perform.  It  attaches  a  penalty  for 
not  doing  these  acts,  which  did  not  theretofore  exist.  It  re- 
strains defendant's  liability  within  bounds  fixed  by  the  con- 
tract itself.  Moreover,  we  have  expressly  held  that  these 
contract  limitations  not  only  bar  the  remedy  but  extinguish 
the  right ;  that  is  to  say,  limit  the  right  Farmers'  Ins.  Co. 
V.  State  Ins.  Co.,  112  Iowa,  608.  That  case,  which  is  abun- 
dantly supported  by  authority,  effectually  disposes  of  one 
of  appellant's  propositions.  See,  also,  McGahey  v.  State, 
135  TJ.  S.  662,  10  Sup.  Ct.  972,  34  L.  Ed.  304;  Gulf  Co.  v. 
Trawick,  68  Tex.  314,  4  S.  W.  Eep.  567,  2  Am.  St.  Rep. 
494;  Ohio  Co.  v.  Tdber,  98  Ky.  503,  32  S.  W.  Rep.  168, 
36  S.  W.  Rep.  18,  34  L.  R.  A.  685 ;  Orieve  v.  Railrgad,  104 
Iowa,  659 ;  McMillan  v.  Express  Co.,  123  Iowa,  S36 ;  ft 
Cyc,  pp.  505,  506,  and  cases  cited.  No  case  has  been  cited 
holding  to  the  contrary,  and  we  doubt  if  any  such  can  be 
found. 

But  it  is  argued  in  this  court,  and  apparently  for  the 
first  time,  that  section  2071  is  unconstitutional,  because  it 
interferes  with  what  has  been  called  the  liberty  of  contract; 
^'  ^o'iJsH?;!?'*  ^^^  ^®  ^^*®  ^®s®  ^^  Lochner  v.  People,  25 
S's^rktiSn'  Sup.  Ct.  541,  49  L.  Ed.  937,  is  cited  in  sup- 
Hght°"*'**^  port  of  the  contention.  We  do  not  understand 
that  the  learned  tribunal  deciding  that  case,  by  a  majority 
of  a  single  vote,  intended  to  overrule  the  many  cases  sus- 
taining the  validity  of  such  statutes  as  the  one  here  in  ques- 
tion. If  it  did,  the  power  of  the  legislature  is  so  seriously 
crippled  that  it  is  well-nigh  impotent.  We  shall  assume 
that  the  legislature  still  possesses  its  police  power,  that  it 
may  within  certain  limits  regulate  common  carriers,  that  it 
still  possesses  some  power  over  corporations  of  its  own 
creation,  and  that  it  may  legislate  for  the  general  welfare 
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of  the  community.  No  one  has  as  yet  questioned  these  mat- 
ters as  we  understand  it.  The  constitutionality  of  this  act 
was  aflBrmed  at  a  very  early  day  in  this  State.  See  Mc- 
Aunich  v.  Rmlroad  Co.,  20  Iowa,  338.  This  case  has  been 
followed  many  times,  and  other  tribunals  have  consistently 
followed  it.  See  Powell  v.  Sherwood,  162  Mo.  Sup.  605, 
63  S.  W.  Eep.  485;  O'Brien  v.  Railroad  (C.  C),  116  Fed. 
Rep.  502  (for  a  full  collation  of  the  cases  and  an  able  dis- 
cussion of  the  principles  involved) ;  Tullis  v.  Railroad  Co., 
20  Sup.  Ct.  136,  44  L.  Ed.  192;  Railroad  Co.  v.  Humes 
Co.,  6  Sup.  Ct.  110,  29  L.  Ed.  463.  The  federal  Supreme 
Court  has  many  times  upheld  such  statutes,  and  we  shall 
not  overrule  these  cases  on  the  strength  of  the  Lochner  Case 
alone.  See  Railroad  Co.  v*  MacJcey,  127  U.  S.  205,  8  Sup. 
Ct  1161,  32  Lw  Ed.  107. 

There  is  no  such  thing  as  absolute  liberty  of  contract. 
Indeed,  all  personal  and  property  rights  are  subject  to 
proper  legislative  regulation  and  control.  Every  man  sur- 
renders a  part  of  his  liberty  for  the  benefit  and  enjoyment 
of  organized  society.  No  one  may  do  absolutely  as  he 
pleases.  A  very  great  proportion  of  our  legislation  is  a 
restriction  on  some  one's  liberty.  Indeed,  the  liberty  of 
which  we  boast  and  are  so  justly  proud  is  liberty  under  law, 
and  not  absolute  license.  It  is  freedom  frequently  restrained 
by  law  for  the  common  good.  Surely  a  corporation,  created 
by  the  State  and  engaged  in  an  extrahazardous  business,  may 
be  compelled  to  respond  in  damages  for  the  negligence  of  its 
employes,  notwithstanding  any  contract  it  may  make  or  at- 
tempt to  make  relieving  itself  from  such  responsibility  or 
restricting  its  liability  therefor.  These  reflections  are  com- 
monplace enough,  but  they  are  sometimes  forgotten.  It  is 
well  to  recur  to  them  again  when  such  attacks  as  this  are 
made  upon  legislative  power.  Further  argument,  in  view 
of  the  authorities  cited,  is  unnecessary.  We  have  no  doubt 
of  the  power  of  the  legislature  to  enact  such  a  law,  and  are 
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convinced  that  the  provision  of  the  application  in  question 
is  an  attempt  ,to  "  restrict  liability." 

Some  other  questions  are  made  in  a  supplemental  brief 
filed  for  appellant,  which  were  not  presented  in  opening 
argument,  and  do  not,  with  one  exception,  appear  to  have 
been  made  in  the  trial  court.  That  exception  presents 
nothing  new  for  discussion,  and  we  do  not  therefore  con- 
sider it. 

There  is  no  prejudicial  error  in  the  record,  and  tlie 
judgment  must  be,  and  it  is,  affirmed. 


Co-Operative  Bank  of  Iowa,  Appellee,  v.  Rosa  R  Mel- 
drum  ET  AX.,  Appellants. 

Appeal:    certification   and   preservation  of  evidence.     Unless  the 

1  evidence  in  an  equitatble  action  is  certified  and  preserved  as 
provided  in  Code  section  3652,  it  will  be  subject  to  a  motion 
to  strike  on  appeal,  even  though  the  action  was  tried  on  an 
agreed  statement  of  facts.' 

Building    and   loan    contract:    usury:    legalization.    Although    a 

2  building  and  loan  co^fcract  was  usurious,  since  it  antedated  the 
Act  of  the  Tweny-seventh  General  Assembly  on  that  subject^ 
it  was  legalized  thereby. 

Appeal  from  Polk  DiMrid  Court. —  Hon.  A.  H.  McVey, 

Judge. 

Wednesday,  Octobe»  25,  1905. 

Action  in  equity  to  recover  judgment  upon  a  promis- 
sory note  and  to  foreclose  a  mortgage  given  to  secure  the 
same.  There  was  a  decree  in  favor  of  plaintiff,  and  the 
defendants  appeal. —  Affirmed. 

Mayne  &  Hazleton,  for  appellants. 

E.  D.  Samson,  for  appellee. 
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Bishop,  J. —  I.  The  appellee  has  filed  an  amendment 
to  appellant's  abstract  in  which  it  is  denied  that  the  evidence 
in  the  case  or  any  thereof  is  properly  before  the  court.  In 
1.  Appial:  such  amendment  it  is  declared   that  the  evi- 

certification 

and  prcser-      dcuco  as  taken  and  had  upon  the  trial  was  not 

vation  of  -^ 

evidence.  certified  and  preserved  as  required  by  the  pro- 
visions of  Code,  section  3652.  And  appellants  have  failed 
to  sustain  their  abstract  by  a  certification  of  the  record.  In 
this  state  of  the  record,  appellee  has  filed  a  motion  to  strike 
the  alleged  evidence  as  the  same  appears  in  the  abstract  of 
appellants,  and  such  motion  was  submitted  with  the  case. 
We  think  the  motion  must  be  sustained.  Unless  the  evi- 
dence is  preserved  as  required  by  the  statute,  it  cannot  be 
considered.  Hartnett  v,  Sioux  City,  66  Iowa,  254;  Pres- 
ton V.  Hale,  65  Iowa,  409. 

Counsel  for  appellants  insist  that  as  the  abstract  filed 
by  them  makes  it  appear  that  the  case  was  submitted  to  the 
trial  court  upon  an  agreed  statement  of  facts,  reduced  to 
writing,  there  was  a  substantial  compliance  with  section 
3652  of  the  Code;  that  there  was  then  no  occasion  for  the 
certificate  of  tlie  trial  judge.  One  trouble  with  this  con- 
tention is  that  the  abstract  of  appellant  makes  it  appear  that 
in  addition  to  the  agreed  statement,  the  depositions  of  wit- 
nesses were  taken  and  used  upon  the  trial.  The  materiality 
of  the  evidence  so  taken  is  not  material  to  the  question  we 
have  to  consider.  Moreover,  the  agreed  statement  of  facts 
submitted  to  the  court  amounted  to  no  more  than  a  naatter 
of  evidence,  and  as  the  same  was  not  certified  and  preserved 
as  required  by  law,  and  especially  as  the  same  does  not  ap- 
pear to  have  been  filed,  we  have  no  means  of  identifying  the 
evidence  or  of  determining  whether  all  thereof  is  properly 
before  us.  •  The  case  of  Black  v.  Howell,  56  Iowa,  630,  is 
not  an  authority  to  the  contrary.  That  was  a  law  action, 
and  the  holding  was  that  an  agreed  statement  of  facts  signed 
by  the  parties  and  filed  in  the  case  obviated  the  necessity 
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for  a  bill  of  exceptions.     Our  conclusion  finds  direct  sup- 
port in  Underwood  v.  Lombard  Inv.  Co,,  84  Iowa,  25. 

II.     The  appellants  took  exception  to  the  decree,  and 
it  is  now  insisted  that  upon  the  face  of  the  pleadings  it  con- 
clusively appears  that  the  contract  sued  upon  was  tainted 
8.  Building        with  usury,  and  that  purged  of  the  usurious 
contract:        interest  the  payments  admitted  to  have  been 

usuqr:  *^   ** 

legalization,  made  were  more  than  sufficient  to  satisfy  the 
indebtedness.  In  respect  of  this,  it  is  sufficient  to  say  that 
the  allegation  is  that  plaintiff  is  a  building  and  loan  associa- 
tion, and  that  the  contract  was  a  building  and  loan  contract 
Should  we  concede  that  upon  its  face,  and  as  of  the  time 
when  made,  it  appeared  to  be  usurious,  still  it  is  to  be  said 
that  the  same  antedated  and  became  legalized  by  force  of  the 
passage  of  chapter  48,  page  32,  Acts  Twenty-seventh  General 
Assembly. 

Counsel  for  appellants  also  urge  that  there  was  an 
error  in  computation  of  the  amount  due  as  made  by  the 
court.  We  conclude  otherwise.  Taking  the  amount  of  the 
loan  as  evidenced  by  the  note  given,  and  accepting  of  the 
payments  made  and  dividends  credited  as  stated  in  the  peti- 
tioi^,  and  computing  according  to  our  rule  as  laid  down  in 
lovxi  Deposit >&  Loan  Co.  v.  Matthews,  126  Iowa,  743,  the 
balance  found  due  does  not  exceed  the  amount  carried  into 
the  decree. —  Affirmed. 


Consolidated  Coal  Company,  Appellant,  v.  J.  R.  Find- 
ley  ET  AL.,  Appellees. 

Vendor  and  vendee:    delivery  of  deed:    interest  on  purchase  price. 

1  A  grantor  who  fails  to  furnish  a  deed  in  form  and  at  the  time 
required  of  him  by  the  contract  of  sale,,  is  not  entitled  to  in- 
terest on  the  purchase  price  for  the  time  the  deed  is  so  delayed. 

Abstract  of  Title:     An  agreement  to  furnish  an  abstract  of  title 

2  should  be  enforced  by  the  decree  for  specific  performance. 
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Appeal  from  Monroe  District  Court. —  Hon.  C.  W.   Ver- 
million, Judge. 

Wednesday,  October  25,  1905. 

Action  in  equity  for  specific  performance  of  a  contract 
to  convey  an  interest  in  real  estate."  The  plaintiff  appeals. 
—  Modified  and  affirmed. 

J.  C.  Mabry,  Clark  <&  McLaughlin,  and  James  C.  Davis, 
for  appellant 

T.  B.  Perry,  for  appellees. 

Bishop,  J. —  The  .defendants,  husband  and  wife,  in 
October,  1889,  entered  into  an  agreement  in  writing  with 
one  Cobbs  wherein  they  granted  to  him  the  right  and  privi- 
lege upon  terms  and  conditions  specified  to  purchase  the 
coal  and  minerals  underlying  the  lands  in  question;  such 
privilege  to  continue  in  force  until  January  1,  1900.  Among 
the  provisions  of  the  writing  are  these :  "  Notice  of  the  de- 
termination of  the  second  party  to  make  purchase  shall  be 
given  in  writing  to  first  party  on  or  before  the  expiration 
of  said  period,  as  aforesaid.  .  .  .  The  second  party 
shall  not  be  bound  to  make  any  tender  of  the  purchase  price, 
but  the  same  shall  be  paid  to  the  first  party  upon  delivery 
to  the  second  party  of  a  warranty  deed  to  said  coai  and  other 
mineral,  as  aforesaid.  ...  An  abstract  of  title  show- 
ing perfect  title  shall  be  furnished  by  first  party."  Cobbs 
assigned  the  contract  to  the  plaintiff  company,  and  on  De- 
cember 16,  1899,  plaintiff  served  notice  in  writing  upon 
defendants  of  its  election  to  purchase  the  property.  The 
notice  closes  thus:  "And  you  are  requested  to  make  and 
deliver  to  the  Consolidated  Coal  Company  your  good  and 
sufficient  deed  of  said  land,  with  an  abstract  of  title,  show- 
ing perfect  title,  as  provided  in  said  option." 
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Plaintiff  alleged  a  failure  of  compliance  with  said  no- 
tice, and  demands  a  decree  accordingly.  Defendants  in 
their  answer  filed  August  18,  1903,  deny  that  they  have  re- 
fused or  made  any  objection  to  the  execution  of  a  deed  as 
called  for  by  the  option  contract  It  is  then  alleged  by  them 
that  at  a  meeting  between  themselves  and  B.  C.  Buxton,  the 
superintendent  of  the  plaintiff  company,  had  on  December 
30,  1899,  said  Buxton  tendered  a  deed  to  them  for  execu- 
tion, but  that  they  refused  to  do  so,  for  the  reason  that  the 
provisions  therein  contained  did  not  conform  to  the  pro- 
visions of  the  option  contract;  and  they  say  that  at  no  time 
since  has  the  plaintiff  informed  them  of  its  willingness  to 
accept  any  other  kind  of  a  deed  than  the  one  thus  presented. 
Further  answering,  the  defendants  aver  a  readiness  on  their 
part  to  execute  a  deed  conforming  in  its  provisions  to  the 
option  contract,  and  upon  payment  of  the  contract  price, 
with  interest,  from  December  30,  1899.  In  a  reply  plain- 
tiff alleges  frequent  oral  requests  and  one  written  request 
for  a  deed  executed  in  accordance  with  tlie  contract  of  option. 
Upon  the  trial  in  the  court  below,  the  decree  provided  for 
the  execution  and  delivery  of  a  deed  by  defendants,  and 
specifying  the  terms  and  conditions  to  be  inserted  therein,, 
and  further  provided  that  plaintiff  should  pay  the  contract 
price,  with  interest,  from  December  30,  1899,  as  prayed  by 
defendants.  No  mention  is  made  of  an  abstract  of  title  in 
the  decree.  The  appellant,  plaintiff,  complains  of  so  much 
of  the  decree  only  as  provides  for  the  payment  of  interest, 
and  for  that  it  ignores  the  contract  provision  for  an  abstract 
of  title. 

It  is  suflScient  to  say  in  respect  of  the  evidence  that  it 
fairly  tended  to  support  the   allegations  of  the  respective 
parties.     And,  such  being  true,  we  think  the  contentions  of 
/*•  Jen^dke":  "^^    appellant  must  be  sustained.     Under  the  con- 
of  delZ:  trsLct  it  was  not  for  the  plaintiff  to  present  a 

purchase  °pricc.d6^d  for  e;iecution.     From  the  day  notice  of 
election  "^as  served,  it  was  for  the  defendants  to  execute  and 
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stand  ready  to  make  delivery  thereof  upon  payment  of  the 
purchase  price.  Conceding,  therefore,  as  we  may,  that  the 
deed  tendered  for  execution  by  Buxton  did  not  conform  to 
the  contract,  this  can  avail  defendants  nothing.  They  should 
have  presented  a  deed  of  their  own  making.  Having  gone 
their  way  and  remained  silent  upon  the  mistaken  theory  that 
they  could  not  be  called  to  act  until  plaintiff  presented  them 
with  a  deed  which  met  their  notion  of  the  requirements  of 
the  contract,  there  is  no  principle  upon  which  they  can  be 
permitted  to  recover  interest  covering  the  period  of  their 
own  default  School  District  v.  Rogers,  8  Iowa,  316 ;  Zeb- 
ley  V.  Sears,  38  Iowa,  507 ;  Minard  v.  Beans,  64  Pa.  413 ; 
Railtuay  v.  Railwa/y,  162  111.  632,  44  N.  E.  Kep.  823,  35 
L.  R  A.  167. 

The  contract  called  for  an  abstract  of  title  to  be  fur- 
nished  with  the  deed,  and  the  provision  cannot  be  ignored. 
1  Am.  &  Eng.  Ency.  213.  The  failure  to  make 
*•  ^^,2  requirement  therefor  in  the  decree  was  evi- 
dently ap  oversight.  The  decree  will  be  modi- 
fied in  the  respects  indicated,  and  otherwise  it  will  stand 
aflSrmed.  The  costs  of  this  appeal  will  be  taxed  to  the  ap- 
pellees.—  Modified  and  afftrmed. 


Robert  Boyd,  Appellee,  v.  Joseph  Boyd,  Administrator, 
and  C.  M.  Downs,  Appellant, 

Mortgages:    idem    sonans:    constructive    notice.    One    who    ac- 

1  ccpts  a  mortgage  on  real  estate  in  the  name  of  the  owner 
as  disclosed  by  the  record  title,  is  not  charged  with  construc- 
tive notice  of  a  judgment  against  the  mortgagor  under  a  dif- 
ferent name,  although  the  pronunciation  of  the  name  as  it 
appears  in  both  places  is  the  same. 

Priority  of  liens:    burden  of  proof.    To  establish  the  priority  of  a 

2  judgment  lien  over  that  of  a  mortgage  under  allegations  of 
actual  notice,  the  judgment  creditor  has  the  burden  of  proving 
the  mortgagee's  knowledge  of  his  lien. 
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Agency.    The  fact  that  a  mortgagee  consents  to  rely  on  an  ab- 

3    stract  of  title  prepared  by  the  agent  of  the  borrower,  does 

not  make  him  the  agent  of  the  mortgagee,  so  as  to  charge 

the  mortgagee  with  such  agent's  uncommunicated  knowledge 

of  defects  in  the  title. 

Appeal  from  Mahaska  District  Court. —  Hon.  W.  G.  Clem- 
ents, Judge. 

Friday,  Octobeb  27,  1905. 

Action  in  equity  to  foreclose  a  mortgage  on  real  estate. 
The  opinion  states  the  facts.  There  was  a  decree  for  plain- 
tiff, and  the  defendant  Downs  alone  appeals. —  Affirmed. 

Davis  &  Orvis,  for  appellant 

Liston  McMillan,  for  appellee. 

Bishop,  J. —  John  Sheffey,  or  Cheffey,  was  an  illit- 
erate negro  living  in  Mahaska  county,  with  his  wife,  Ellen, 
likewise  illiterate.  In  February,  1900J  the  defendant  C.  M. 
Downs  obtained  a  money  judgment  against  them  under  the 
name  of  '^  Sheffey ''  in  the  district  court  of  Mahaska  county. 
Subsequent  to  the  rendition  of  said  judgment  the  said  negro, 
under  the  name  of  John  Cheffey,  became  possessed  of  the 
title  to  the  certain  real  estate  in  question,  situate  in  said 
Mahaska  county,  and  which  title  was  made  a  matter  of 
record.  Tlie  mortgage  here  sought  to  be  foreclosed  was  exe- 
cuted by  John  Cheffey  and  Ellen  Cheffey,  his  wife,  and 
bears  date  June  5,  1902.  It  was  made  a  matter  of  record 
June  27,  1902.  In  August,  1902,  Downs  sued  out  an  exe- 
cution on  his  judgment,  and  the  property  in  question  was 
levied  upon  by  the  sheriff  as  the  property  of  John  Sheffey  or 
Cheffey,  and  it  was  thus  sold  at  execution  sale;  Downs  be- 
coming the  purchaser.  September  28,  1903,  a  sheriff's  deed 
was  executed  and  delivered  to  Downs,  and  therein  the  judg- 
ment debtor  is  described  as  "  John  Sheffey,  or  Cheffey,"  and 
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said  deed  was  duly  made  a  matter  of  record.  John  Sheffey, 
or  Cheffey,  having  died,  the  defendant  Joseph  Boyd  was 
appointed  administrator  of  his  estate  on  February  5,  1904. 
This  action  was  commenced  February  8,  1904,  and  C.  M. 
Downs  was  made  a  party  defendant,  the  allegation  as  against 
him  being  that  he  has  an  interest  in  the  real  estate,  but 
which  is  inferior  to  the  lien  of  the  mortgage,  and  the  prayer 
is  that  it  may  be  so  adjudged,  and  for  foreclqsure.  There 
was  judgment  and  decree  by  default  against  Joseph  Boyd, 
administrator.  Downs  appeared  and  filed  answer,  among 
other  things  asserting  that  John  Sheffey  and  John  Cheffey 
was  one  and  the  same  person,  and  setting  up  his  judgment, 
execution  sale,  and  deed,  and  his  absolute  title  to  the  prop- 
erty thereunder.  It  is  also  alleged  that  plaintiff  had  actual 
and  constructive  notice  of  his  (defendant's)  judgment  and 
that  the  same  was  a  lien  on  the  property  at  the  time  the 
mortgage  now  sued  upon  was  taken  and  accepted.  Said 
defendant  prays  that  his  title  may  be  quieted  accordingly. 
A  brief  statement  of  the  evidence  will  be  sufficient. 
The  old  negro  employed  Liston  McMillan,  Esq.,  counsel  for 
plaintiff  in  the  instant  action,  to  procure  for  him  a  loan  on 
the  property.  McMillan  applied  to  plaintiff,  and  the  latter, 
although  having  no  knowledge  of  Cheffey,  consented,  pro- 
vided his  mortgage  should  be  a  first  lien  on  the  property. 
McMillan  assured  him  that  he  should  have  a  first  lien  and 
agreed  to  prepare  the  abstract  himself.  Upon  going  to  the 
records,  he  found  the  title  in  the  name  of  John  Cheffey,  with 
no  liens  or  judgments  under  that  name.  He  then  prepared 
the  note  and  mortgage  in  suit,  and  had  the  same  executed 
by  Cheffey  and  wife,  each  signing  by  a  cross,  and  they  were 
delivered  with  the  abstract  to  plaintiff,  who,  in  turn,  paid 
the  amount  of  the  loan  to  McMillan.  The  latter  paid  out 
the  money  as  directed  by  Cheffey.  It  is  certain  that  plain- 
tiff had  no  personal  knowledge  of  the  Downs  judgment. 
McMillan  made  no  search  of  the  records  for  judgments 
against  "  Sheffey '' ;  but  whether  he  knew  otherwise  of  the 
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existence  of  the  judgment  in  favor  of  Downs  at  the  time  he 
received  the  money  from  plaintiff  for  Cheffey  is  the  subject 
of  considerable  dispute  in  the  evidence. 

I.     It  is  not  contended  by  appellant  that  where  a  judg- 
ment debtor  takes  title  to  real  estate  in  a  name  other  than 
his  own,  and  hence  other  than  the  name  designated  in  the 
1  Mortgages-      judgment,  and  afterwards  mortgages  the  prop- 
coMtrS^^*    erty  to  an  innocent  third  person,  the  judgment 
notice  jg  ^]^Q  paramount  lien.     It  seems  to  be  their 

thought  that,  as  "  Sheffey  "  and  '*  Cheffey  "  are  or  may  be 
pronounced  alike,  the  instant  case  should  be  ruled  by  the 
doctrine  of  idem  sonans.  But  this  cannot  be.  Whatever 
might  be  said  in  a  case  presenting  a  fact  situation  different 
from  that  we  have  before  us,  it  must  be  true  here  that  the 
matter  of  pronunciation  is  of  little,  if  any,  consequence. 
The  inquiry  into  the  state  of  the.  records  proceeded  from  a 
name  recorded  as  the  title  holder.  The  matter  of  spelling 
then  became  the  important  thing,  because  the  records  do  not 
speak  otherwise.  And  it  cannot  be  said  in  reason  that  the 
name  "  Cheffey ''  appearing  as  title  holder  would  of  itself 
constitute  a  warning  signal  to  look  out  for  judgments  under 
the  name  of  "  Sheffey."  This  being  true,  the  situation  is 
governed  by  the  general  rule,  too  well  known  to  the  profes- 
sion to  require  the  citation  of  authorities,  to  the  effect  that 
in  matters  of  title  one  may  rely  upon  the  public  records  as 
written.  Of  course,  we  do  not  mean  to  hold  that,  where 
the  initial  letters  are  the  same,  the  doctrine  of  idem  sonans 
may  not  be  relied  on  to  overcome  a  difference  in  spelling, 
where  the  pronunciation  is  substantially  the  same.  Conced- 
ing, then,  that  Boyd  was  bound  by  the  records,  and  might  not 
rely  upon  the  abstract  furnished  him  as  a  full  and  faithful 
disclosure  of  the  matters  appearing  upon  such  records,  still 
it  must  be  said  that  as  to  him  the  record  was  clear,  and  that 
the  filing  of  his  mortgage  gave  to  him  paramount  title.  As 
bearing  on  the  subject,  see  Howe  v.  Thayer,  49  Iowa,  154; 
Thomas  v.  Desney,  57  Iowa,  58 ;  Ruber  v.  Bossart,  70  Iowa, 
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718 ;  Heil  £  Laner's  Appeal,  40  Pa.  453,  (80  Am.  Dec.  590.) 

II.  But  counsel  for  appellant  say  that  the  burden  was 
upon  plaintiff  to  show  that  he  did  not  have  actual  knowledge 
of  the  existence  of  the  judgment  and.  that  the  same  consti- 
2.  Priority         tuted  a  prfor  lien  upon  the  property.     There 

burdcnT^of       ^^  ^^  merit  in  this  contention.     To  establish 

proof.  ^jj^  supremacy  of  his  judgment,  Downs  came 

in  and  asserted  actual  knowledge  thereof  on  the  part  of 

plaintiff.     Under  a  familiar  rule,  it  was  for  him  to  prove  it 

III.  A  further  contention  on  behalf  of  appellant  is 
that  McMillan  had  knowledge  respecting  the  judgment,  and 
that,  as  in  the  matter  of  the  preparation  of  the  abstract  he 

was  acting  as  the  agent  of  Boyd,  the  latter  be- 
came chargeable  with  the  knowledge  possessed 
by  him.  This  position  is  wholly  untenable.  We  need  not 
stop  to  determine  the  fact  as  to  what,  if  any,  knowledge  was 
possessed  by  McMillan.  It  is  true,  as  shown  by  the  testi- 
mony of  McMillan,  that  Boyd  consented  to  rely  upon  his 
represen-tation  as  to  the  condition  of  the  title.  But  that 
did  not  make  him  the  agent  of  Boyd.  McMillan  was  acting 
for  Cheffey,  and  the  effect  of  the  situation  was  no  more 
than  if  Boyd  had  said  to  Cheffey:  I  will  take  your  word 
for  it  that  the  abstract  you  offer  me  shows  perfect  title. 
No  authority  is  required  to  support  this  conclusion. 

This  disposes  of  the  several  contentions  made  by  appel- 
lant, and,  finding  no  error,  the  decree  is  affirmed. 


Charles  L.  Bullard,  Appellee,  v.  John  Hopkins,  Appel-        \i3o  ^43 

lant. 

Vendor  and  vendee:  fixtures:  deeds:  breach  of  covenant. 
Fixtures  of  a  permanent  character,  fitted  and  suited  to  the 
building  in  which  situated  so  that  one  without  knowledge  to 
the  contrary  would,  from  an  inspection,  be  led  to  believe  that 
they  constitute  a  part  of  the  building,  will  pass  with  a  deed  to 
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realty,  and  the  purchaser  of  the  building,  without  knowledge 
of  a  tenant's  ownership  of  such  fixtures,  has  a  right  of  action 
therefor  on  the  covenant  of  his  deed. 

Appeal  from  Union  District  Court. —  Hon.  H.  1L  Towneb, 

Judge; 

.  Feiday,  Octobee  27,  1905. 

Action  for  damagea  based  upon  a  breach  as  alleged  of 
the  covenants  of  warranty  in  a  deed  conveying  real  estate. 
Trial  was  had  to  the  court  without  a  jury,  resulting  in  a 
judgment  for  plaintiff,  and  the  defendant  appeals. —  Af- 
firmed. 

Sullivans  &  Fry,  for  appellant 

MaxtueU  £  Maxwell  and  P.  C.  Winter,  for  appellee. 

Bishop,  J. —  The  real  estate  in  question  consists  of  a 
business  building,  and  the  ground  upon  which  situate,  in 
the  city  of  Creston.  The  same  was  purchased  by  plaintiff 
of  defendant  in  April,  1903,  and  the  purchase  price  fully 
paid.  The  conveyance  was  by  warranty  deed  in  the  ordi- 
nary form  used  in  this  State,  and  contained  no  words  of 
reservation.  It  appears  that  one  of  the  store-rooms  in  the 
building  was  at  the  time  in  the  occupancy  of  one  Leach  as 
a  drug  store,  and  in  said  room  was  shelving,  cases,  counters^ 
racks,  drawers,  and  other  like  property  incident  to  the  equip- 
ment of  a  room  for  use  as  a  drug  store.  It  is  conceded  in 
respect  of  these  that  the  ownership  was  in  said  Leach,  the 
same  having  been  put  into  the  room  by  him  for  his  con- 
venience, and  subject  to  removal  upon  the  termination  of 
his  tenancy.  This  controversy  has  relation  alone  to  the  mat- 
ter of  such  fixtures.  The  contention  of  plaintiff  is*  that  the 
fixtures  were  permanenj  in  character,  forming  part  of  the 
building  and  appurtenances,  and  such  as,  in  the  absence  of 
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anything  appearing  to  the  contrary,  would  pass  with  a  con- 
veyance of  the  fee.  He  alleges  that  he  had  no  knowledge 
respecting  the  ownership  of  Leach.  Appellee  contends,  on 
the  other  hand,  that  the  property  was  trade  fixtures  and 
wholly  personal  in  character,  and  that  the  same  did  not  in 
any  event  pass  with  the  conveyance  of  the  fee. 

The  evidence  makes  it  clear  that  plaintiff  had  no  actual 
knowledge  of  the  ownership  rights  of  Leach.  In  respect  of 
the  nature  and  character  of  the  fixtures,  and  in  addition  to 
evidence  of  witnesses  present  upon  the  trial,  it  was  agreed 
in  open  court  that  each  of  the  parties  should  select  a  car- 
penter who  should  accompany  the  trial  judge  to  the  prem- 
ises and  assist  in  a  personal  inspection  of  the  property,  and 
that  the  court  after  such  inspection  might  take  the  conditions 
disclosed  thereby  into  account  in  reaching  a  conclusion  as  to 
the  facts  with  reference  to  the  character,  permanency,  etc., 
of  the  property.  In  ordering  judgment,  the  court  made  a 
finding  as  follows :  "  That  the  fixtures  in  question  are  of 
a  permanent  character,  exactly  fitted  and  suited  to  the  room 
in  which  they  are  located,  and  are  of  such  nature,  appear- 
ance, and  construction  that  a  person  in  examining  the  realty, 
without  any  notice  to  the  contrary,  would  believe  and  con- 
clude that  they  constituted  a  part  of  the  building,  and  that 
said  fixtures  are  of  such  a  character  as  they  as  a  matter  of 
law  would  pass  as  a  part  of  the  realty  to  a  purchaser  of  the 
building,  in  which  the  same  are  situated  who  purchased  the 
property  without  knowledge  or  notice  of  the  rights  of  the  ten- 
ants thereto.^' 

As  between  Hopkins  and  Leach,  it  must  be  admitted 
that  title  to  the  fixtures  never  vested  in  the  former.  As 
between  vendor  and  vendee,  it  is  the  general  rule  that  things 
personal  in  their  nature,  but  fitted  and  prepared  to  be  used 
with  real  estate,  and  essential  to  its  beneficial  enjoyment,  be- 
ing on  the  land,  and  especially  if  attached  thereto  in  some 
permanent  way  at  the  time  of  its  conveyance  by  deed,  pass 
with  the  realty.     Wilgus  v.  Oettings,  21  Iowa,  177 ;  StUlman 

Vol.  128  Ia.— 45 
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V.  Flenmken,  58  Iowa,  450;  Ridgeway  Stove  Co,  v.  Vfay, 
141  Mass.  557,  6  N.  E.  Rep.  714;  Overman  v.  Sasser,  107 
N.  C.  432,  12  S.  E.  Rep.  64,  10  L.  R.  A.  722,  and  note. 

We  need  not  add  more  than  that  the  finding  of  facts 
aa  made  by  the  court  belowi  is  abundantly  supported'  by  the 
evidence.  Accordingly,  we  are  concluded  thereby.  Code, 
section  3654 ;  Clark  v.  Reynolds,  46  Iowa  674. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


J.  N.  Michel  v.  The  Boxholm  Co-opebativb  Creamery, 

Appellant 

Legal  holiday:    grounds  for  continuance.    A  party  cannot  be  rc- 

1  quired  to  appear  and  answer  to  a  suit  on  a  legal  holiday,  but 
having  previously  appeared  and  answered  he  cannot  have  a 
continuance  based  on  the  fact  that  the  case  was  set  for  trial 
on   a  legal  holiday. 

Continuance:    submission  of  conceded  testimony.    Where  the  op- 

2  posite  party  admits  that  an  absent  witness  would  testify  if 
present  as  stated  in  the  application  for  continuance,  and  such 
statement  is  not  read  tb  the  jury,  the  court  is  under  no  obliga- 
tion to  submit  the  same  to  the  jury. 

Appeal  from  Boone  District  Court. —  Hon.  J.  R.  Whita- 

KER,  Judge. 

Tuesday,  November  14,  1905. 

Action  for  damages  resulting  from  the  discharge  of 
plaintiflF  before  the  expiration  of  the  time  he  was  to  work 
for  defendant  as  a  butter  maker.  Judgment  for  plaintiff. 
The  defendant  appeals. —  Affirmed. 

Ganoe  &  Hollingsvyorth,  for  appellant 

Reed  Case,  for  appellee. 
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Ladd,  J. —  Issues  had  been  joined  at  a  previous  term 

of  court,  and  the  cause  was  assigned  for  trial  on  February 

22,  1904.     The  fact  that  this  was  a  legal  holiday  was  one 

of  the  OTOunds  of  a  motion  for  continuance, 

1.  Legal  °  ' 

"onuSIiSU.  ^^®^  February  19th,  and  when  the  case  was 
called  for  trial  defendant  objected  to  being 
required  to  appear  and  enter  upon  the  trial,  and  declined 
to  participate.  The  motion  and  objection  were  overruled. 
Section  3541  of  the  Code,  found  in  the  chapter  relating 
to  the  manner  of  commencing  actions,  after  enacting  that 
the  mode  of  appearance  in  court  may  be  (1)  by  filing  a 
memorandum  to  that  effect  with  the  clerk,  (2)  or  by  enter- 
ing an  appearance  in  the  appearance  docket  or  the  judge's 
calendar  or  announcing  it  to  the  court,  or  (3)  by  appearing 
for  some  special  purpose  connected  with  the  case,  provides 
that  "  no  member  of  the  General  Assembly  shall  be  held  to 
appear  or  answer  in  any  civil  or  special  action  in  any  court 
while  such  General  Assembly  is  in  session,  nor  shall  any 
person  be  held  to  answer  or  appear  in  any  court  on  the  first 
day  of  January,  the  twenty-second  day  of  February,  the 
thirtieth  day  of  May,  the  fourth  day  of  July,  the  twenty- 
fifth  day  of  December,  or  on  any  day  of  thanksgiving  ap- 
pointed by  the  President  of  the  United  States  or  by  the 
Governor  of  this  State." 

An  appearance  as  here  contemplated  is  a  submission 
to  the  jurisdiction  of  the  court  in  response  to  the  service  of 
the  original  notice,  and  the  exemption  intended  is  from 
doing  that  which  is  declared  to  constitute  such  appearance 
on  the  days  designated.  The  statute  has  no  applicattion  to 
one  who  has  previously  appeared  and  answered  nor  to  at- 
tendance on  court  thereafter.  The  phrase  "held  to  appear 
or  answier''  should  be  construed  with  reference  to  the  sub- 
ject-matter of  the  section,  and,  as  that  concerns  appearance 
in  an  action  in  response  to  the  notice  "  to  appear,"  must 
have  been  intended  in  the  same  technical  sense.  Our  stat- 
ute does  not  create  of  holidays  dies  non  juridicus.     Cham- 
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bers  V.  Oehler,  107  Iowa,  155.  Nor  have  they  any  sanctity 
other  than  by  statute  conferred.  As  was  well  said  in  Glenn 
V.  Eddy  (N.  J.  Sup.),  17  Atl.  Rep.  145,  14  Am.  St  Rep. 
684 :  "  When  the  statute  declares  them  to  be  legal  holidays, 
it  does  not  permit  a  reference  to  the  legal  status  of  Sunday 
to  discover  its  m'eaning,  for  it  proceeds  to  interpret  the 
phrase,  so  far  as  it  is  prohibitory,  by  express  enactment 
declaring  what  shall  not  be  done  thereon.  What  it  thus 
expresses  is  prohibited.  What  it  fails  to  prohibit  remains 
lawful  to  be  done."  See,  also  to  the  same  effect,  Whipple 
V.  Hill  36  Neb.  720  (55  N.  W.  Rep.  227,  20  L.  R.  A.  313, 
38  Am.  St.  Rep.  742) ;  Dimlap  v.  State,  9  Tex.  App.  179 
(35  Am.  Rep.  736) ;  State  v.  Sorenson,  32  Minn.  118  (19 
N.  W.  Rep.  738) ;  Earner  v.  Sears,  81  Ga.  288  (6  S.  E. 
Rep.  810) ;  Elrod  v.  Gray  Lumber  Co.,  9^  Tenn.  476  (22 
S.  W.  Rep.  2).  As  the  trial  of  causes  on  legal  holidays, 
save  when  falling  on  Sunday,  is  not  prohibited,  there  was 
no  error  in  overruling  the  motion  for  continuance  and  the 
proceeding  with  the  trial  on  Washington's  Birthday,  how- 
ever much  the  propriety  of  doing  so  may  be  questioned. 

II.  The  motion  for  continuance  was  based  in  part  on 
the  absence  of  a  witness,  and  in  response  thereto  plaintiff  ad- 
mitted that  the  witness,  if  present,  would  testify  as  stated. 
2.  cowtiwu-        This  statement,  it  is  said,  raised  an  issue  which 

ancb: 

submission       should  havc  bccu  submitted  to  the  jury.     Had 

of    conceded  ,  /     ■  . 

testimony.  [^  jj^en  read  in  evidence,  in  connection  with  the 
admission,  such  would  have  been  its  effect.  But  it  was  not 
offered  by  defendant,  and  this  was  no  part  of  the  court's 
duty.  The  only  effect  of  the  admission  was  to  authorize 
the  defendant  to  "  read  as  evidence  of  such  witness  the  facts 
held  by  the  court  to  be  properly  stated."  Section  3665, 
Code.  If  not  so  read,  it  was  no  more  for  the  consideration 
of  the  jury  than  a  deposition  or  other  evidence  not  intro- 
duced. 

The  verdict  was  not  excessive,  and  the  judgment  is  af- 
firmed. 
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Pneumatic  Weighbb  Co.,  Appellant,  v*  J.  A.  Bubnqttist, 

Appellee. 

Principal  and  agent:    uabiuty  of  agbkt:    conversion:    evidence. 

1  In  an  action  upon  a  written  contract  of  agency,  to  recover  of 
an  agent  the  price  of  a  machine,  alleging  that  the  agent  in 
violation  of  the  contract  neglected  to  secure  proper  settlement 
with  the  purchaser,  the  evidence  is  reviewed  and  held  insuf- 
ficient to  establish  the  agent's  liability  under  the  contract;  and, 
further,  that  neither  the  pleadings  nor  the  evidence  authorized 
a  recovery  on  the  ground  of  conversion. 

Appeal:    sufficiency  of  evidence:    review.    Upon  an  assignment 

2  of  error  that  the  verdict  is  without  support  in  the  testimony, 
the  appellate  court  will  accept  as  established  all  that  the  testi- 
mony fairly  tends  to  prove  in  appellee's  favor. 

Appeal  from  Webster  District  Court —  Hon.  J.  R.  Whita- 

KEB,  Judge. 

Tuesday,  NovEMBiafc  14,  1905. 

Action  to  recover  the  price  of  a  machine  alleged  to 
have  been  sold  and  delivered.  Verdict  and  judgment  for 
the  defendant,  and  plaintiff  appeals. —  Affirmed. 

Wm.  T.  Chanilamd,  for  appellant 

Kenyon  &  O'Cormor,  for  appellee. 

Weaver,  J. —  On  July  30,  1900,  the  defendant,  a  hard- 
y^re  merchant  at  Dayton,  Iowa,  wrote  to  the  plaintiff,  at 
Indianapolis,  Ind.,  a  letter  saying:  "  I  have  a  customer  for 
one  of  your  elevators  and  weighers.  I  wish  you  would  send 
me  one  of  your  travelers  quick,  and  we  can  make  the  deal." 
At  this  time  no  business  relations  as  principal  and 
agent,   or  otherwise,   existed  between  the  parties   and   the 
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correspondence  was  inspired  by  the  fact  that  one  Allen,  a 
customer  of  the  defendant,  had  seen  an  advertisement  of  the 
plaintiff's  machines  and  expressed  a  desire  to  purchase  one, 
if  upon  inspection  and  trial  it  proved  satisfactory.  Plaintiff 
received  the  letter  August  1,  1900,  and  at  once  notified  one 
Wilson,  its  agent  or  traveler  having  charge  of  that  territory, 
to  go  to  Dayton  and  look  after  the  matter.  Wilson,  with 
the  manager  of  defendant's  store,  went  to  see  Allen,  who 
refused  to  sign  any  written  order  for  the  machine,  but  orally 
agreed  to  purchase  if  upon  trial  he  found  it  satisfactory. 
After  returning  to  defendant's  place  of  business,  as  the  testi- 
mony on  his  part  tends  to  show,  a  written  contract  by  which 
the  defendant  undertook  to  act  as  plaintiff's  agent  was  made 
and  forwarded  to  plaintiff  for  approval.  At  the  same  time, 
by  letter  or  by  telegraph,  Wilson  ordered  or  requested  a 
machine  to  be  shipped  to  defendant's  address  for  trial  by 
Allen.  The  machine  was  shipped  on  August  7,  1900,  and 
the  contract  of  agency  was  approved  on  the  following  day. 
The  contract  of  agency  contained  no  references  to  the  sale 
to  Allen  or  to  the  machine  already  shipped  for  that  pur- 
pose. On  the  arrival  of  the  machine,  the  defendant  (acting, 
as  he  claims,  at  the  request  and  for  the  accommodation  of 
Allen)  paid  the  freight.  Within  a  few  days  Wilson  arrived, 
and  with  his  assistance  and  direction  the  machine  was  taken 
from  the  railway  station  to  Allen's  farm,  when  it  was  dis- 
covered that  the  connections  for  attaching  it  to  the  separator 
were  not  the  proper,  pattern,  and  he  ordered  the  needed  parts 
from  the  plaintiff  by  wire.  The  attachment  was  not  fully 
made  until  August  22,  1900. 

When  first  started,  the  machine  seemed  to  do  good  work 
and  defendant  so  reported  to  plaintiff,  but  before  the  trial 
was  over  Allen  became  dissatisfied,  alleging  that  the  elevator 
clogged  and  otherwise  failed  to  operate  properly,  for  which 
reasons  he  refused  to  complete  the  purchase.  Upon  report 
of  this  complaint  Wilson  returned  and  sought  to  remedy  or 
remove  the  defects  complained  of,  but  without  avail,  and  on 
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September  9,  1900,  Allen  hauled  the  machine  back  to  Day- 
ton, and  left  it  on  the  defendant's  premises,  giving  written 
notice  thereof  to  the  plaintiff,  at  Indianapolis.  The  record 
as  to  subsequent  steps  taken  in  this  transaction  is  quite  ob- 
scure, but  it  would  seem  that  in  the  summer  of  1901  the 
plaintiff  directed  tlie  defendant  to  return  the  machine  to 
Indianapolis,  but  through  some  dispute  or  misunderstanding 
as  to  which  party  should  assume  the  freight  charges  it  was 
not  shipped,  and  on  February  28,  1903,  this  action  was  be- 
gun. The  petition  declares  solely  upon  the  written  contract 
of  agency,  and  charges  that  defendant,  in  violation  of  the 
conditions  of  said  contract,  failed  to  procure  a  proper  settle- 
ment from  Allen  before  the  machine  was  delivered,  failed 
to  return  the  machine  upon  demand  therefor  by  the  plaintiff, 
and  neglected  to  properly  store  and  care  for  it  after  its 
return  by  Allen.  The  defendant  denies  the  allegations  of 
the  petition,  and  alleges  that  the  transaction  with  Allen  was 
conducted  by  plaintiff's  agent,  Wilson,  and  that  such  sale  or 
attempted  sale  was  not  niade  by  defendant  or  under  or  pur- 
suant to  the  written  contract  between  him  and  the  plaintiff. 
The  issue  presented  is  one  of  fact  only,  and  counsel 
for  appellant  plants  his  demand  for  a  reversal  upon  the 
proposition  that  the  verdict  of  the  jury  is  the  product  of 
2  apfial-  passion   and   prejudice   and  without  sufficient 

Sff^dSSe:      support  in  the  testimony.     We  are  unable  to 
^^**^'  concur  in  that  view.     Under  such  an  assign- 

ment of  error  we  are  bound  to  accept  as  established  all  that 
the  testimony  fairly  tends  to  prove  in  appellee's  favor,  and 
upon  all  the  essential  facts  in  the  controversy  there  was 
at  least  some  evidence  in  support  of  the  defense. 

Plaintiff  saw  fit  to  rest  its  claim  solely  upon  the  written 
contract  of  agency.  As  we  have  seen,  the  deal  with  Allen 
1.  Principal        ^^g   arraufi^   bv  Wilson   before   the  written 

AND  agent:  ^  *' 

ag«it*^  **^       contract  of  agency  between  plaintiff  and   de- 

^?deiJ?e!"'      fendant  was  executed,   and  the  machine  was 

shipped  from  the  house  before  that  contract  was  approved. 
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The  contract  makes  no  mention  of  that  machine^  nor  does 
it  appear  that  defendant  ever  assumed  any  responsibility 
concerning*  it,  except  to  go  out  with  Wilson  and  assist  in 
obtaining  Allen's  verbal  order,  and  in  attempting  to  set  up 
the  machine  after  its  arrival.  While  nothing  is  shown  to 
have  been  said  upon  that  subject,  it  is  very  likely  that  the 
appellee  expected  to  receive  a  commission  or  compensation 
of  some  kind  had  the  sale  been  finally  consunmiated,  but 
we  think  it  quite  clear  that  his  right  to  such  compensation, 
if  any,  would  exist  independent  of  the  written  contract,  and 
that  an  action  could  not  have  been  maintained  by  him  to 
recover  upon  the  written  agreement.  The  appellee  was  not 
the  agent  of  appellant  when  he  wrote  the  letter  requesting 
that  a  salesman  be  sent  to  Dayton.  He  did  not  suggest  a 
desire  or  request  for  commission,  and,  had  Wilson  come  and 
made  a  completed  sale  to  Allen  without  other  or  further 
agreement  with  appellee,  the  latter  would  have  had  no  legal 
ground  for  complaint.  Wilson  did  come,  and  on  the  hope 
that  Allen  would  purchase  ordered  the  machine  and  at- 
tempted unsuccessfully  to  make  it  work  to  Allen's  satisfac- 
tion. It  is  doubtless  true  that  but  for  this  transaction 
which  brought  the  parties  into  communication  the  contract 
of  agency  would  not  have  been  consummated,  but,  in  the 
absence  of  some  agreement  to  that  effect,  we  cannot  say  as  a 
matter  of  law  that  a  transaction  which  was  initiated  before 
the  contract  was  executed  or  approved  and  to  which  it  makes 
no  reference  is  to  be  governed  by  iU  terms.  This  conclu- 
sion renders  unnecessary  a  further  consideration  of  the  case. 

The  suggestion  of  counsel  that,  if  not  entitled  to  recover 
upon  the  terms  of  the  written  contract,  appellant  at  least 
made  a  good  case  for  the  conversion  of  the  machine,  is  not 
justified  by  reference  either  to  the  pleadings  or  to  the  testi- 
mony. Appellee  exercised  no  control  over  the  machine, 
and  was  under  no  obligations  to  return  it  at  his  own  expense. 

The  judgment  of  the  district  court  is    affirmed. 
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State  of  Iowa  v.  Mybon  Bennett,  Appellant. 

Assault  with  intent  to  murders    proc^  of  intent:    instruction. 

1  In  a  prosecution  for  assault  with  intent  to  commit  murder  the 
intent  may  be  inferred  from  circumstances,  and  where  defend- 
ant admits  the  act,  but  seeks  to  justify  it,  the  intent  may  be 
inferred  from  the  unlawful  act  although  the  inference  is  not 
conclusive. 

Self-defense:    retreat:    instruction.    One  who  is  feloniously  as- 

2  saulted  when  on  his  own  premises  is  not  required  to  retreat, 
but  may  repel  the  attack  with  such  force  as  appears  to  him 
reasonably  necessary  under  the  circumstances. 

Intent:    evidence:    instruction.    Where  intent  is  the  gist  of  the 

3  crime  it  is  competent  to  prove  facts  tending  to  show,  a  lack 
of  such  intent;  and  where  such  evidence  is  adduced  it  is  the 
duty  of  the  court  to  clearly  instruct  as  to  its  bearing  on  the 
question  of  intent. 

Appeal  from  Boone  District  Court — Hon.  J.  R.  Whita- 

keb,  Judge. 

Tuesday,  Novembeb  14,  1905. 

The  defendant  was  tried  on  an  indictment  charging 
him  with  an  assault  with  intent  to  commit  murder.  He  was 
found  guilty  of  an  assault  with  intent  to  commit  man- 
slaughter, and  from  a  judgment  on  the  verdict  he  appeals. 
—  Reversed  and  remanded. 

Stevens  <&  Fry  and  Dyer  &  Hull,  for  appellant. 

C.  W.  MvJlan,  Attorney  General,  and  Laturence  De 
Oraff,  Assistant  Attorney  General,  for  the  State. 

Shebwin,  C.  J.—  The  errors  complained  of  are  predi- 
cated on  the  instructions.  They  are  many,  but  we  shall 
consider  only  those  which  we  deem  of  sufficient  moment  to 
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warrant  specific  mention.     The  defendant  and  Colwell,  the 
^*  iNTENT^To^""  injured  man,  engaged  in  an  affray  on  the  de- 
proorSf  fendant's  premises  which   resulted  in  the  de- 

inst"uction.  fcndaut's  shootiug  said  Colwell,  thereby  in- 
flicting two  wounds,  one  of  which  was  of  a  serious  nature. 
The  defendant  admitted  the  shooting,  but  sought  to  justify 
it  on  the  ground  of  self-defensa  The  indictment  charging 
an  assault  with  intent  to  commit  murder,  a  specific  intent  to 
kill  was  an  essential  element  of  the  crime,  without  proof  of 
which  there  could  be  no  conviction. 

In  its  seventh  instruction  the  court  told  the  jury  "  that 
tlie  law  presumes  a  man  to  intend  the  reasonable  and  natural 
coftsequences  of  any  act  intentionally  done,  and  can  seldom 
be  proven  by  direct  evidence.  So,  if  you  find  from  the  evi- 
dence in  this  case  that  the  defendant  shot  the  contents  of  a 
revolver  toward  the  witness  George  Colwell,  he  will  be  pre- 
sumed to  have  intended  the  reasonable  and  natural  results, 
of  such  shooting,  'unless  all  the  evidence  in  the  case  raises 
in  your  mind  a  reasonable  doubt  of  such  intent,"  The  in- 
struction is  assailed,  on  the  ground  that  it  ignored  the  fact 
that  the  intent  is  the  gist  of  the  offense  charged,  and  because 
the  rule  does  not  apply  in  any  case  where  proof  of  a  specific 
intent  is  necessary,  or  in  a  case  where  the  shooting  is  ad- 
mitted but  is  claimed  to  have  been  done  in  self-defense. 
Neither  of  the  objections  are  sound,  however.  A  specific 
intent  may  be  proved  by  circumstantial  as  well  as  by  direct 
and  positive  evidence;  and,  where  it  is  proven  or  admitted 
that  the  defendant  committed  an  act  which  would  be  un- 
lawful imless  justified,  the  specific  intent  may  be  inferred 
or  presumed  from  the  unlawful  act  State  v.  Jones,  70 
lowla,  505;  State  v.  Woodward,  84  Iowa,  172.  The  infer- 
ence or  presumption  is  not  conclusive,  but  it  is  to  be  con- 
sidered with  the  other  evidence  in  determining  the  guilt  or 
innocence  of  the  defendant  The  instruction  is  criticised  in 
other  respects,  but,  considered  in  connection  with  the  others 
given,  there  is  no  foundation  for  the  complaint. 
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There  was  evidence  tending  to  show  that  Colwell,  shortly 
before  the  affray,  had  gone  into  the  defendant's  house  and 
had  there  made  an  indecent  proposal  to  his  wife;  that  soon 

thereafter  the  defendant  was  informed  of  his 
*  retreat""   *   conduct  bj  his  wife,   and  that  he  thereupon 

ordered  Colwell  from  his  premises;  that  Col- 
well refused  to  leave,  and  after  some  hard  words  had  passed 
between  the  two  Colwell  advanced  towards  the  defendant 
with  a  knife  in  his  hand,  whereupon  the  defendant  shot 
him. 

In  instructing  on  this  branch  of  the  case  the  court  said 
that  the  defendant  acting  in  self-defense  "  must  not  use 
more  force  than  is  necessary  nor  use  dangerous  or  deadly 
weapons  or  attempt  to  kill  the  assailant,  unless  the  danger 
is  imminent  and  the  necessity  to  use  such  weapon  is  urgent 
and  could  not  be  avoided  by  retiring  from  such  danger." 
The  appellant  contends  that  the  general  rule  that  a  person 
assaulted  must  retreat,  if  he  may  safely  do  so  before  taking 
the  life  of  his  assailant  or  inflicting  a  great  bodily  injury 
upon  him,  is  not  applicable  to  this  case,  because  the  defend- 
ant was  on  his  own  premises  and  was  therefore  not  bound 
to  retreat  from  the  threatened  assault  of  Colwell.  We  think 
the  appellant's  contention  is  sound.  In  the  earlier  cases  in 
this  court  it  was  held  that  thcjre  was  no  duty  to  retreat 
where  one  was  assailed  with  a  deadly  weapon.  See  Tweedy 
V.  State,  5  Iowa,  433.  While  in  the  later  adjudications  it 
has  been  held  that  such  duty  exists  under  ordinary  circum- . 
stances.  See  State  v.  Jones,  89  Iowa,  182,  and  cases  cited 
therein.  But  none  of  the  latter  cases  decide  the  exact  point 
involved  here,  which  is,  briefly,  whether  a  person  while  on 
his  own  premises  must  retreat  from  a  felonious  assault.  It 
is  the  universal  rule  that  the  dwelling  house  is  the  castle, 
and  that  no  retreat  is  necessary  therein,  and  we  see  no  sound 
reason  for  holding  that  a  greater  obligation  exists  when  the 
accused  is  on  his  own  premises  where  he  has  a  right  to  be 
and  which  constitute  a  part  of  his  residence  and  home. 
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It  is  true  that  the  law  out  of  tenderness  for  human  life 
and  the  frailties  of  human  nature  will  not  permit  the  taking 
of  it  to  repel  a  mere  trespass,  but  a  man  of  ordinary  cour- 
age who  is  without  fault  and  on  his  own  premises  will  not 
retreat  until  absolutely  compelled  to  do  so,  and  he  should 
not,  under  such  circumstances,  be  obliged  to  fly  from  an 
assailant  to  receive  the  protection  of  the  law.  The  principle 
here  announced  was  applied  by  this  court  in  State  v.  Thomp- 
son, 71  Iowa,  503,  a  case  where  the  defendant  killed  an 
assailant  who  had  invaded  his  premises  for  the  purpose  of 
doing  him  bodily  harm.  It  is  there  said,  after  reviewing 
the  facts :  "  And  he  had  a  right  to  stand  by  his  fence  and 
contend  that  his  premises  should  not  be  invaded ;  and,  when 
assaulted  and  wounded  as  he  was,  he  had  the  right  to  strike 
back,  if  it  appeared  to  him  as  a  reasonable  man  to  be  neces- 
sary to  protect  himself  from  further  great  bodily  injury. '^ 
See,  also,  Staie  v.  Evenson,  122  Iowa,  88 ;  State  v.  Ooering, 
106  Iowa,  636 ;  Staie  v.  Shea,  104  Iowa,  724 ;  State  v.  Mid- 
dlehqmi,  62  Iowa,  150.  The  rule  had  also  been  announced 
in  the  following  cases:     Beard  v.  United  States,  158  U.  S. 

550  (15  Sup.  Ct.  962,  39  L,  Ed.  1086)  ;  Foster  v.  Terri- 
tory (Ariz.),  56  Pac.  Rep.  738;  Perkins  v.  State,  78  Wis. 

551  (47  N.  W.  827) ;  State  v.  Cushing,  14  Wash.  527  (45 
Pac.  Rep.  145,  53  Am.  St.  Rep.  883) ;  Baker  v.  Common- 
wealth, 93  Ky.  302  (19  S.  W.  975) ;  Runyan  v.  State,  57 
Ind.  80  (26  Am.  Rep.  52) ;  Ermn  v.  State,  29  Ohio  St. 
186  (23  Am.  Rep.  733) ;  William^  v.  State,  30  Tex.  App. 
430  (17  S.  W.  1071). 

The  evidence  tende<i  to  show  that  the  defendant  was 

drunk  when  he  shot  Colwell,  and  the  court  instructed  that 

intoxication  afforded  no  "  excuse  or  defease  for  the  crime," 

but  did  not  instruct  as  to  its  influence  on  the 

'  evidence:         intent  of  the   defendant.     Where  the   specific 

instruction.  ,  •        i  •  /•      i  •  .       .         , 

intent  is  the  gist  of  the  crime,  it  is  always 
competent  to  prove  facts  that  tend  to  show  lack  of  such  in- 
tent, and  it  is  manifest  that  the  jury  should  have  been  in- 
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structed  on  this  branch  of  the  case.  The  jury  was  not 
clearly  instructed  on  the  subject  of  who  commenced  the 
quarrel^  nor  was  it  clearly  instructed  that  the  State  must 
prove  that  the  defendant  was  not  acting  'in  self-defense.  See 
State  V.  Usher,  126  Iowa,  287. 

Other  errors  are  argued,  but  as  they  are  not  likely  to 
arise  on  a  retrial  of  the  case,  we  need  give  them  no  further 
attention.  For  the  errors  pointed  out  the  judgment  is  re- 
versed and  the  case  remanded.     Reversed  and  remanded. 


State  of  Iowa  v.  R.  E.  Morbis,  Appellant 

Assault  with  intent  to  commit  manslaughter:  inclubed  offeksbs: 
yl  INSTRUCTION.  Failure  to  include  in  aii  instruction  defining  as- 
sault with  intent  to  commit  manslaughter,  a  reference  to  a 
specific  intent  as  an  essential  element,  was  not  prejudicial  to 
defendant,  where  he  was  acquitted  of  the  crime  charged  but 
was  convicted  of  an  included  offense  which  was  properly  de- 
fined in  the  instruction. 

Instruction:    self  defense.    The  court  is  not  justified  under  a  plea 

2  of  not  guilty  in  singling  out  a  particular  issue,  as  that  of 
justifiable  self  defense,  and  by  an  instruction  leading  the  jury 
to  believe  that  'defendant's  guilt  or  innocence  is  dependent 
upon  the  truth  or  falsity  of  the  specific  issue. 

Same.    The  jury  should  not  be  limited  by  an  instruction  to  the 

3  consideration  simply  of  defendant's  evidence  on  the  issue  of 
self  defense,  but  should  be  directed  to  consider  all  of  the  evi- 
dence in  the  case  in  determining  whether  the  defendant  acted 
in  justifiable  self  defense. 

Same.    An  instruction  which  bases  justifiable  self  defense  upon 

4  the  actual  necessity  of  resistatnce,  rather  than  upon  defend- 
ant's reasonable  belief  as  to  the  existence  of  such  necessity,  is 
erroneous. 

Appeal  from  Polk  Didrict  Court. —  Hon.  W.  H.  McHbnby, 

Judge. 

Tttesday,  November  14,  1906. 
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Defendant  was  indicted  for  assault  with  intent  to 
commit  manslaughter,  and  convicted  of  assault  with  intent 
to  commit  great  bodily  injury.  From  a  judgment  on  this 
conviction,  imposing  a  fine  of  $100,  defendant  appeals. — 
Reversed  and  remanded, 

Bowen,  Brockett  &  Weldy,  for  appellant 

Chas,  W.  MvIUm,  Attorney  General,  Lawrence  De 
Graff,  Assistant  Attorney  Greneral,  and  Jesse  A.  Miller, 
County  Attorney,  for  the  State. 

McClain,  J. —  The  abstract  of  appellant  presents  only 
the  indictment  and  the  instructions,  and  the  appellant  relies 
upon  errors  in  the  instructions  for  a  reversal.     Many  of  the 
^*  wf^^i^TENT    objections  are,  as  we  think,  without  merit,  and 
L°AN°****"        ^  discussion  of  them  involving  the  considera- 
f^rt?SSIoni       tion  in  detail  of  the  language  of  the  particular 
offens^  instructions   would   be   of  no    advantage.      It 

is  sufficient  to  say  that  as  it  seems  to  us  there  was  no  preju- 
dicial error  in  the  instruction  of  the  court  defining  the  crime 
charged,  and  the  included  crimes  of  assault  with  intent  to 
commit  great  bodily  injury  and  a  simple  assault.  The  defini- 
tion of  assault  with  intent  to  commit  manslaughter  is  criti- 
cised on  the  ground  that  the  court  failed  to  include  a  specific 
intent  as  an  essential  element  of  the  crime.  However  this 
may  be,  we  fail  to  see  how  defendant  can  coniplain  of  an  in- 
struction as  to  the  offense  for  which  he  is  indicted,  but  of 
which  he  is  acquitted,  where  the  effect  of  the  error  in  the  in- 
struction would  be  to  render  it  easier  for  the  jury  to  convict 
him  of  such  offense.  Certainly  the  jury  would  be  no  more 
likely  to  convict  him  of  an  included  crime  because  of  such 
an  erroneous  instruction  with  regard  to  the  crime  charged 
in  the  indictment. 

Counsel  contend  that  the  instruction  became  the  law  of 
the  case,  and  that  under  such  instruction  there  was  no  sub- 
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stantial  difference  between  assault  with  intent  to  commit 
manslaughter  and  assault  with  intent  to  commit  great  bodily 
injury,  and  that  the  verdict  should  be  set  aside  because  the 
jury  under  the  instruction  did  .not  convict  of  the  higher 
offense.  We  think,  however,  that  the  offense  of  assault 
with  intent  to  commit  great  bodily  injury  was  correctly 
defined,  and  see  no  reason  for  setting  aside  the  verdict  on 
defendant's  ^complaint  that  he  might  have  been  convicted  of 
the  higher  offense.  It  is  a  sufficient  answer  to  the  argument 
for  appellant  to  say  that,  even  if  the  jurors  were  entirely 
unable  to  understand  the  definition  of  assault  with  intent  to 
commit  manslaughter,  yet,  if  they  found  facts  justifying  a 
conviction  of  assault  with  intent  to  commit  great  bodily 
injury  which  was  properly  defined,  the  verdict  of  guilty  as 
to  that  charge  would  be  unobjectionable  so  far  as  defendant 
is  concerned. 

There  may  be  cases,  of  course,  where  the  definition  of  the 
lower  degree  or  the  included  crime  of  which  the  defendant  is 
convicted  is  so  dependent  upon  the  definition  given  of  the 
higher  degree  or  of  the  including  crime  charged  that  errors 
in  the  latter  will  require  that  the  conviction  be  set  aside. 
But  we  cannot  imagine  how  in  the  present  case  the  jury 
could  have  been  milled  by  any  definition  of  assault  with 
intent  to  commit  manslaughter  into  convicting  the  defendant 
of  assault  with  intent  to  commit  great  bodily  injury  without 
his  being  guilty  of  the  latter  offense,  and  this  suggestion 
obviates  the  necessity  for  any  elaborate  discussion  of  the 
conclusion  reached  by  this  court  in  State  v.  Adams,  78  Iowa, 
292.  In  that  case  there  was  an  indictment  for  murder  and 
a  conviction  for  manslaughter,  and  complaint  was  made  of 
an  instruction  that  the  annoyance  resulting  from  a  charivari 
would  not  constitute  such  provocation  as  to  reduce  the  homi- 
cide to  manslaughter.  The  court  held  this  instruction  to 
be  erroneous  and  reversed  because,  even  under  the  conviction 
for  manslaughter,  the  instruction  was  prejudicial  to  de- 
fendant, in  that  its  tendency  was  "to  confuse  and  mislead 
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the  jury  ae  to  one  of  the  most  importanl  questions  in  the 
case  and  to  impress  upon  their  minds  that  the  conduct  of  the 
parties  engaged  in  the  tumult  should  be  lightly  considered  by 
them.''  But  the  failure  of  the  court  in  the  present  case  to 
refer  to  the  intent  necessary  to  constitute  the  crime  of  assault 
with  intent  to  commit  manslaughter  could  have  had  no  sudi 
effect,  and,  even  if  it  constituted  error,  which  wjb  do  not  de- 
cide, could  not  have  prejudiced  defendant  in  his  defense  as  to 
assault  with  intent  to  commit  great  bodily  injury.  The 
assumed  error  of  the  court  was  favorable  to  the  defendant 
in  any  view  of  the  case  and  not  against  him  as  in  the  Adams 
Case. 

The  court  gave  instructions  to  the  jury  as  to  self-defense 
and  these  instructions  are  complained  of  substantially  on  two 
grounds :  First,  that  the  jury  were  told  that  "  the  defense 
2,  imst«uctiok:  ^^  ^®  ^^^^  ^^  justifiable  self-defense,"  thus  ex- 
seifdefenie.  eluding  any  other  issue  from  the  consideration 
of  the  jury ;  and,  second,  that  the  actual  necessity  of  resist- 
ance and  not  the  defendant's  reasonable  belief  as  to  the 
existence  of  such  necessity  was  made  the  test  in  determining 
whether  the  assault  by  defendant  was  justifiable.  We  think 
there  is  much  force  in  the  first  of  these  objections ;  for,  while 
the  court  did  instruct  the  jury  that  the  defendant's  plea  of 
not  guilty  put  in  issue  every  material  allegation  in  the  in- 
dictment and  submitted  the  general  issue  of  his  guilt  for 
their  determination,  nevertheless  the  effect  of  the  language 
quoted  must  have  been  to  indicate  to  the  jury  that,  if  self- 
defense  was  not  made  out,  they  might  properly  under  the 
evidence  convict  the  defendant.  The  court  is  not  justified 
under  a  plea  of  not  guilty  in  directing  that  the  defendant 
be  convicted,  unless  some  particular  fact  on  which  the  de- 
fendant relies  is  established,  and  thus  narrowing  the  issue  to 
the  truth  or  falsity  of  the  particular  matter  thus  relied  on. 
State  V.  Lightfoot,  107  Iowa,  34i';  State  v.  Austin,  109  Iowa, 
118 ;  State  v.  Carter,  112  Iowa,  15 ;  Staie  v.  Bige,  112  Iowa, 
438. 
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The  primary  difficulty  with  the  whole  instruction  is  that 
it  assumes  that  evidence  relating  to  self-defense  goes  to  estab- 
lish a  specific  and  affirmative  defense  to  the  charge  of  <5rime 

which  is  put  in  issue  by  the  plea  of  not  guilty. 

The  court  cannot  properly  separate  the  claims 
of  the  State  and  the  claims  of  defendant  in  a  criminal  prose- 
cution, and  make  conviction  or  acquittal  depend  upon  the 
establishing  by  defendant's  evidence  of  some  particular 
claim  which  is  made  in  his  behalf.  State  v.  Vance,  119 
Iowa,  685.  It  is  true  that  the  juiy  were  told,  if  the  evidence 
of  defendant  on  the  subject  of  self-defense  raised  in  their 
minds  a  reasonable  doubt  as  to  whether  defendant  acted  in 
justifiable  self-defense,  as  defined  in  the  instruction,  they 
should  acquit,  but  the.  effect  of  this  direction  was  to  limit  them 
in  the  determination  of  the  question  whether  a  reasonable 
doubt  was  raised  by  the  evidence  relating  to  self-defense. 
The  jury  should  take  into  account,  not  only  the  specific  evi- 
dence on  that  subject  introduced  by  defendant,  but  all  the  evi- 
dence, in  the  case.  State  v.  Tweedy,  5  Iowa,  433 ;  StaJte  v. 
Donahoe,  78  Iowa,  486 ;  State  v.  Cross,  68  Iowa,  180.  We 
have  recently  had  occasion  to  reaffirm  the  doctrine  that  the 
burden  is  not  on  the  defendant  to  establish  self-defense  or  to 
raise  reasonable  doubt  with  reference  thereto,  but  that  the 
question  raised  by  evidence  which  tends  to  show  self-defense 
is  whether  on  the  whole  case  there  is  a  reasonable  doubt  as  to 
defendant's  guilt  State  v.  Sharp,  127  Iowa,  526 ;  State  v. 
Shea,  104  Iowa,  724. 

It  is  argued  on  behalf  of  the  State  that,  if  the  only 
evidence  in  this  case  tending  to  show  that  defendant  acted 
in  self-defense  was  found  in  his  own  testimony  as  a  witness, 
then  the  instructions  given  were  proper,  and  that,  as  the 
evidence  is  not  set  out  in  the  abstract,  we  must  presume  in 
support  of  the  instructions  that  this  was  the  fact,  and  there- 
fore that  prejudicial  error  is  not  made  to  appear.  Perhaps 
for  this  reason,  we  should  not  reverse  for  this  alleged  error; 

Vol.  128  Ia.— 46 
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but  it  is  proper  to  suggest  that  the  form  of  the  instruction  is 
not  to  be  approved. 

The  second  objection  made  to  the  instruction  relating  to 
self-defense  is  also  well  taken.  Nowhere  is  the  jury  told  that 
the  justification  or  excuses  which  would  be  established  by 
evidence  showing  that  the  defendant  acted  in 
self-defense  is  predicated  upon  the  reasonable 
belief  of  defendant  as  to  the  danger  in  view  of  which  he  acted, 
but  throughout  the  court  refers  to  the  necessity  of  such  action 
rather  than  the  reasonable  belief  of  such  necessity.  That  this 
method  of  presenting  the  question  of  self-defense  is  erroneous 
has  often  been  decided  by  this  court.  State  v.  Smith,  100 
Iowa,  1 ;  State  v.  Bone,  114  Iowa,  537. 

On  account  of  error  in  the  instructions  relating  to  self- 
defense,  the  judgment  of  the  lower  court  is  reversed,  and  the 
case  is  remanded  for  a  new  trial.     Reversed  and  remanded. 


William  C.  Eenshaw,  Appellee,  v.  John  F.  Dignan,  Ap- 
pellant. 

Evidence:    conclusion  of  witness.    Where  the  vendee  of  land  is 

1  required,  in  making  a  case  for  the  recovery  of  its  value,  to 
negative  a  conveyance  by  the  vendor  according  to  contract, 
he  may  state  that  he  never  received  or  accepted  a  deed  and 
the  evidence  is  not  objectionable  as  a  conclusion. 

Evidence:    delivery  of  deed.    The  declarations  of  a  vendee  of  land 

2  made  at  the  time  the  deed  was  presented  to  him  are  adm^sible 
on  the  question  of  delivery  of  the  deed,  as  a  part  of  the  res 
gest(B  and  for  the  purpose  of  showing  his  intent  respecting  its 
delivery  and  acceptance,  even  though  the  vendor  was  not 
present. 

Same.    Where  the  issue  was  whether  a  vendee  had  received  and 

3  accepted  a  deed  to  the  property,  evidence  that  he  was  willing 
to  reconvey  any  interest  acquired  through  the  deed  was  im- 
material in  an  action  by  him  for  the  price,  but  in  view  of  the 
court's  instruction  its  admission  was  without  prejudice. 
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New  trial:    review.    Where  the  record  discloses  simply  an  objec- 

4  tion  to  a  certain  line  of  argument  with  no  ruling  of  the  trial 
court  thereon,  the  overruling  of  a  motion  for  a  new  trial  based 
in  part  on  the  alleged  misconduct  will  not  be  disturbed  on 
appeal. 

Same:    Where    the    newly   discovered    evidence    is    purely   cumu- 

5  lative,  or  where  there  has  been  a  manifest  lack  of  diligence  in 
procuring  the  same,  the  denial  of  a  motion  for  a  new  trial  will 
not  be  disturbed  on  appeal. 

Appeal   from   Blackhawk    District    Court. —  Hon.    A.    S. 
Blaib^  Judge. 

Wednesday,  November  15,  1905. 

Action  at  law  to  recover  the  value  of  certain  real  estate, 
which  it  is  claimed  defendant  agreed  to  give  plaintiff  in  ex- 
change for  other  real  estate.  Defendant  denied  the  allega- 
tions of  the  petition  and  pleaded  performance  on  his  part  by 
the  execution  of  a  deed  to  plaintiff  for  the  real  estate  in 
question,  which  was  accepted  and  retained  by  plaintiff  and  is 
now  held  by  him.  Plaintiff  in  reply  denied  the  acceptance 
of  the  deed,  and  offered  to  reconvey  to  defendant  any  appar- 
ent title  he  might  have  in  the  real  estate.  On  these  issues 
the  case  was  tried  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. —  Affirmed. 

Mullan  £  Pickett,  for  appellant 

F.  F.  Faville  and  Reed  &  TuiMll,  for  appellee. 

Deemer,  J. —  I.  On  October  26,  1899,  the  parties  to 
this  controversy  entered  into  a  written  contract  for  the  ex- 
change of  certain  properties^  For  and  in  consideration  of 
plaintiff's  agreement  to  convey  to  defendant  all  his  right, 
title,  and  interest  in  and  to  160  acres  of  land  in  Sac  county, 
Iowa,  valued  at  $5,490,  defendant  agreed  to  convey  to 
plaintiff  certain  lots  in  Cook  county,  111.,  incumbered  for 
$750,  valued  over  and  above  the  mortgage  at  $800,  and  the 
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balance  of  the  consideration,  to-wit,  $4,690,  was  to  be  paid 
in  cash  on  or  before  March  1,  1900,  or  in  cash  and  notes; 
the  notes  to  be  secured  by  mortgage  upon  the  land  conveyed 
to  the  defendant  Plaintiff  held  a  contract  of  purchase  for 
the  Sac  county  land,  by  the  terms  of  which  he  agreed  to 
pay  his  vendor  $5,490,  $1,500  of  which  had  been  paid 
in  cash  at  the  time  he  made  his  contract  with  the  defendant 
It  is  claimed  by  plaintiff  that  defendant  did  not  convey 
the  Cook  county  lots  to  him  as  agreed,  and  he  asks  judg- 
ment for  the  value  thereof  as  fixed  in  the  contract.  De- 
fendant claims,  however,  that  he  did  execute  a  deed  therefor 
to  plaintiff,  which  was  accepted  and  retained  by  him  (plain- 
tiff). The  issue  thus  tendered  was  a  narrow  one,  and  the 
trial  court  submitted  the  matter  to  a  jury,  which  found  for 
plaintiff,  and  judgment  was  rendered  upon  the  verdict  as 
prayed.  For  a  reversal  defendant  relies  upon  certain  alleged 
errors  of  the  trial  court  in  rulings  on  the  admission  and  rejec- 
tion of  testimony  and  upon  the  court's  refusal  to  grant  him  a 
new  trial. 

Plaintiff  was  permitted  to  testify,  over  objections  inters 
posed  by  defendant,  that  he  had  never  received  or  accepted 
a  deed  from  the  defendant  for  the  Oook  county  lots.  This  is 
1.  EviDBNci:       said  to  have  called  for  an  inadmissible  conclu- 

condusion 

of  witness.  g[on  of  the  witucss.  To  make  out  his  case 
plaintiff  was  required  to  prove  this  negative  fact;  and,  being 
a  negative,  it  could  only  be  proved  by  the  witness  speaking 
directly  to  the  point  At  the  time  the  evidence  was  adduced 
there  was  no  showing  of  any  facts  or  circumstances  which 
pointed  even  to  a  delivery  of  the  deed.  That  none  had  been 
delivered  to  or  accepted  by  the  plaintiff  was  an  ultimate^fact 
to  which  he  might  testify.  That  the  question  was  ultimately 
for  the  jury  has  no  bearing  Upon  the  admissibility  of  the  tes- 
timony. If  there  were  an  issue  regarding  delivery,  and  the 
vendor  had  had  the  affirmative  of  showing  that  one  had  been 
made,  the  ease  would  present  a  different  aspect.  In  that 
case  such  a  fact  would  be  the  conclusion  of  the  witness  from 
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other  facts  and  would  undoubtedly  be  inadmissible.  Brooks 
V.  Sioux  CUy,  114  Iowa,  641,  is  an  analogous  case,  and  in 
principle  sustains  the  rule  here  announced. 

II.  Whether  or  not  a  deed  has  been  delivered  is  largely 
a  question  of  intent.  Hogvekmd  v.  Arts,  113  Iowa,  634.  If 
there  was  a  delivery  of  the  deed  in  question  it  was  made  by 
2.  Evidbncb:       one  Hawthomc  to  whom  it  had  been  intrusted 

delivery  of 

deed.  }yy   the    defendant     Plaintiff   was    permitted, 

over  defendant's  objections,  to  show  by  witness  Hawthorne, 
what  he  (plaintiff)  said  when  the  deed  was  tendered  or  pre- 
sented to  him  (plaintiff).  These  declarations  were  clearly 
admissible,  not  only  as  showing  plaintiff's  intent  at  the  time 
the  paper  was  handed  him,  but  also  as  verbal  acts  indicative 
of  his  then  purpose,  which  were  manifestly  admissible  as 
part  of  the  res  gestae.  That  defendant  was  not  present  when 
these  declarations  were  made  is  not  controlling.  Mutval  Life 
Co.  V.  HUlrrum  (U.  S.),  12  Slip.  Ct  909,  36  L.  Ed.  706. 

III.  After  testimony  had  been  offered  by  defendant  re- 
garding some  conversations  with  plaintiff  relating  to  the  re- 
deeding  of  the  property  to  defendant,  plaintiff  was  permitted 

to  prove,  over  defendant's  objection,  that  he  was 
willing  to  quitclaim  the  property  to  the  defend- 
ant ;  and  he  produced  such  a  deed  f ron^  himself  and  wife  for 
the  premises,  in  which  defendant  was  named  as  grantee.  Un- 
der the  issues  this  was  a  wholly  immaterial  matter.  If  the 
jury  believed  that  plaintiff  had  accepted  a  deed  from  defend- 
ant for  the  property,  that  was  an  end  of  the  controversy,  and 
they  were  so  instructed  by  the  trial  court.  The  action  was 
not  to  rescind,  but  to  recover  part  of  the  purchase  price  for 
the  Sac  county  property.  If  plaintiff  had  received  and  ac- 
cepted a  deed  for  the  Cook  county  lots,  that  was  an  end  of 
the  case.  On  the  other  hand,  if  he  had  not  done  so  and  de- 
fendant had  refused  to  make  the  conveyance  as  agreed,  plain- 
tiff was  entitled  to  a  money  judgment  for  the  agreed  value  of 
the  property.  Plaintiff  might  then  have  been  compelled  to 
remove  the  apparent  cloud  upon  the  title  to  the  Cook  county 
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property,  for  the  def endant  had  recorded  the  deed ;  but  he  was 
not  obliged  to  do  so  in  order  to  obtain  his  money  judgment 
But  the  introduction  of  this  testimony  was  clearly  without 
prejudice  to  defendant;  for  the  jury  was  properly  in- 
structed as  to  the  law  of  the  case.  If  any  prejudice  resulted 
it  was  more  likely  to  be  against  the  plaintiff  than  the  defend- 
ant, for  ordinarily  an  offer  to  reconvey  is  an  admission  that 
the  party  making  the  offer  has  some  sort  of  title. 

IV.  A  new  trial  was  sought  because  of  misconduct  of 
plaintiff's  counsel  in  argument  to  the  jury,  certain  false  and 
perjured  testimony  offered  by  plaintiff,  and  newly  discovered 
4.  NBWTmiAL:      testimony.     As  to  the   alleged  misconduct  of 

review.  counscl,  uo  such  showiug  is  made  as  to  justify 

us  in  interfering  with  the  discretion  of  the  trial  court  in 
such  matters.  There  is  nothing  in  the  record  with  ref- 
erence to  this,  save  that  defendant  objected  and  excepted  to  a 
line  of  argument  presented  by  plaintiff's  counsel  with  refer- 
ence to  the  profit  defendant  made  by  the  exchange.  Xo  rul- 
ing of  the  trial  court  is  shown,  nor  is  there  anything  to  indi- 
cate what  the  trial  court  said  at  the  time  the  objection  was  in- 
terposed. There  being  no  ruling,  we  must  presume,  in  the 
absence  of  some  showing,  especially  in  view  of  the  ruling  on 
the  motion  for  a  new  trial,  in  favor  of  the  trial  court's  action 
in  the  premises.  For  what  we  must  assume  were  good  rea- 
sons the  trial  court  overruled  defendant's  motion  for  a  new 
trial,  based  in  part  upon  this  alleged  misconduct.  No  such 
showing  is  made  as  to  justify  us  in  saying  that  the  trial  court 
was  wrong  in  this. 

V.  Another  ground  of  the  motion  for  a  new  trial  was 
newly  discovered  evidence.  This  testimony  related  to  an  al- 
leged conversation  proved  upon  the  trial  as  having  occurred 
,  ^  in  Schaller  and  Hart's  oflSce  in  the  town  of  Sac 

6.  Sams. 

City.  This  conversation  was  denied  by  defend- 
ant, and  after  verdict  against  him  he  produced  Schaller  and 
Hart,  who  gave  affidavits  to  the  effect  that  no  such  conversa- 
tion occurred  as  was  detailed  by  plaintiff's  witnesses.     This 
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newly  discovered  evidence  was  purely  cumulative,  in  that 
it  went  to  the  dame  transaction  about  which  defendant  had 
testified.  Moreover,  defendant  was  relying  upon  what  oc- 
curred at  the  Schaller  and  Hart  oflSce,  and  he  must  have 
known  who  was  there  at  the  time  in  question.  If  he  did  not 
know  what  Schaller  and  Hart  would  testify  to  regarding  the 
entire  transaction  at  their  oflSce,  it  was  his  own  fault.  Any 
sort  of  diligence  before  trial  would  have  disclosed  the  evi- 
dence. Moreover,  defendant  was  fully  advised  during  the 
trial,  what  the  claim  made  by  plaintiff  with  reference  to  these 
transactions  was,  and  if  he  was  surprised  by  the  testimony  re- 
garding what  took  place,  he  should  have  asked  for  a  continu- 
ance. Defendant  claimed  that  at  this  time  he  received  in- 
structions to  place  the  deed  for  the  Cook  county  property  of 
record,  and  knew  that  what  was  said  at  that  time  was  impor- 
tant to  his  case.  He  made  no  inquiry  of  the  witnesses  as  to 
what  was  then  and  there  said  until  after  the  verdict  was  re- 
turned, although  one  of  the  witnesses  to  the  transaction  was 
present  at  the  trial  and  was  used  by  him  upon  another  matter. 
Surely,  in  the  face  of  this  record,  the  trial  court  did  not  err 
in  denying  the  motion  for  a  new  trial. 

No  prejudicial  error  appears,  and  the  judgment  must 
be,  and  is,  affirmed. 


{128     727' 

Stanley  Woodward,  George  Woodward,  Charles  Fran-  [^^    237 

CIS  and  Elizabeth  Scott,  Appellants,  v.  Fred  Barr 
and  Nancy  Woodward. 

Quieting  title:  laches:  evidence.  In  an  action  to  quiet  title  and 
recover  possession  of  real  property  the  evidence  is  reviewed 
and  held  to  show  such  laches  on  the  part  of  plaintiffs  as  to 
bar  recovery. 

Appeal  from  ButUr  District  Court. —  Hon.  J.  F.  Clyde, 

Judge. 
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Wednesday,  Novembee  15,  1905. 

Action  in  equity  to  quiet  the  title  to  and  to  recover  the 
possession  of  real  estate.  There  was  a  judgment  for  the  de- 
fendants, and  the  plaintiffs  appeal. —  Affirmed. 

Geo.  M.  Craig,  for  appellants.  . 

M.  Hartness,  for  appellees. 

Shbbwin,  C.  J. —  In  1868  Gteorge  W.  Woodward,  who 
was  a  resident  of  the  State  of  Pennsylvania,  bought  the  land 
in  question  for  the  purpose  of  furnishing  a  home  for  Abisha 
Woodward,  who  was  his  nephew  and  a  resident  of  the  State  of 
Iowa.  He  took  the  title  in  his  own  name,  and  he  and  Abisha 
executed  a  written  agreement,  bearing  date  the  1st  day  of 
January,  1869,  which  stated  that  (leorge  W.  Woodward  had 
loaned  to  Abisha  Woodward  a  small  sum  in  addition  to  the 
$1,000  advanced  for  the  purchase  of  the  land,  and  that  the 
total  indebtedness  of  said  Abisha  Woodward  on  account  of 
both  items  and  the  interest  thereon  was  in  excess  of  $1,100. 
The  instrument  also  purported  to  lease  the  premises  to  Abisha 
Woodward  for  the  term  of  one  year,  and  from  year  to  year 
thereafter,  upon  the  payment  of  annual  rent  of  $80.  It 
also  provided  that  larger  payments  might  be  made  at  any 
time,  and  that  when  the  principal  sum  loaned,  with  interest, 
was  paid  —  the  rent  in  such  event  to  be  tre^ited  as  interest  — 
a  conveyance  of  the  land  would  be  made  to  Abisha  Woodward, 
his  heirs  or  assigns.  Abisha  Woodward  took  actual  posses- 
sion of  the  farm  early  in  1869,  and  resided  thereon  until  his 
death  in  March,  1895,  improving  the  same  and  paying  the 
taxes  thereon  as  if  it  had  been  his  own.  The  defendant 
Nancy  Woodward  is  his  widow,  who  claims  a  life  estate  in  the 
land,  and  the  defendant  Barr  is  a  grantee  thereof  from  the 
heirs  of  Abisha  Woodward;  his  title  being  subject  to  the 
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aforesaid  life  estate.  Qeo.  W.  Woodward  died  in  1875,  and 
the  plaintiffs  claim  as  bis  heirs  or  devisees;  the  title  to  the 
land  having  stood  in  his  name  to  the  present  time. 

This  suit  was  commenced  in  April,  1903.  The  defend- 
ants plead  the  statute  of  limitations,  adverse  possession,  and 
laches.  There  is  evidence  that  Abisha  Woodward  made  pay- 
ments under  the  memorandum  mentioned,  but  the  amount  and 
•date  thereof  is  left  in  hopeless  obscurity  because  of  the  death 
•of  both  parties  t(5  the  agreement  The  defendant  Nancy 
Woodward  was  75  years  old  when  her  deposition  was  taken  to 
be  used  in  the  case,  and  she  knew  but  little  concerning  the 
business  transactions  between  her  husband  and  his  uncle. 

Gteorge  W.  Woodward  died  in  a  foreign  land,  and  seems 
to  have  left  no  record  which  sheds  any  light  on  the  transac- 
tion. We  need  not  determine  whether  there  was  an  actual 
lease  of  the  land,  or  whether  the  title  was  taken  as  security 
for  the  debt  mentioned  in  the  written  agreement;  for  what- 
ever construction  we  might  place  on  the  transaction  would  be 
immaterial^,  in  view  of  the  conclusion  we  reach  that  the 
plaintiffs'  laches  and  delay  in  asserting  their  claim  should 
bar  recovery.  The  deed  was  duly  recorded  in  Butler  county 
at  the  time  of  the  transfer  of  the  title,  ahd  it  afforded  con- 
structive notice  to  all  tHe  world  that  the  title  stood  in  George 
W.  Woodward  from  that  time  until  suit  was  brought  herein. 
In  addition  to  this,  there  is  direct  evidence  that  at  least  one 
of  the  plaintiffs  had  actual  knowledge  of  the  transaction  be- 
tween the  two  deceased  men  nearly  twenty  years  before,  and 
there  are  circumstances  tending  to  show  that  such  knowledge, 
was  possessed  by  all  of  the  plaintiffs  for  a  much  longer  time. 

Twenty  years  elapsed  between  the  death  of  George  W. 
Woodward  and  that  of  Abisha  Woodward  without  a  word 
on  the  subject  or  the  assertion  of  any  claim  to  the  land,  and 
not  until  eight  years  after  the  death  of  the  latter  was  this 
«uit  commenced.  A  court  of  equity  will  not  and  should  not 
•enforce  stale  claims,  when  it  is  apparent  that  the  neglect  has 
rendered  it  difficult  to  determine  the  very  right  of  the  matter ; 
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and  such  is  the  case  before  us.  In  W (throw  v.  Walker^  81 
Iowa,  651,  it  is  said:  "  A  court  of  equity  applies  the  rule 
of  laches  according  to  its  own  ideas  of  right  and  justice. 
Every  case  is  governed  chiefly  by  its  own  circumstances. 
Whether  the  time  the  negligence  has  existed  is  sufficient  to 
make  it  effectual  is  a  question  to  be  resolved  by  the  sound 
discretion  of  the  court" 

As  we  have  seen,  the  plaintiffs  were  negligent  for  nearly 
twenty  years  during  the  life  of  Abisha  Woodward,  and  their 
conduct  was  well  calculated  to  induce  the  belief  that  they 
had  no  faith  in  their  title,  and  would  not  attempt  to  assert 
it  against  him.  The  real  owner  of  land  may,  by  his  negli- 
gence, estop  himself  from  asserting  title.  Hall  v,  Doran,  13 
Iowa,  370.  And  a  court  of  equity  "  will  never  interfere  in 
opposition  to  conscience  or  good  faith.  ...  It  will 
never  be  called  into  activity  to  remedy  the  consequences  of 
laches  or  neglect,  or  the  want  of  reasonable  diligence." 
Withrow  V.  Walker,  supra;  Mickel  v.  Walraven,  92  Iowa, 
423.  There  is  no  evidence  that  Abisha  Woodward  concealed 
anything  fom  the  plaintiffs,  or  that  they  were  in  any  way 
misled  by  his  acts. 

The  judgment  is  affirmed. 


Empiee  Portland  Cement  Company,  Appellant,  v.  Payne^ 
Bradsiiaw,  McMahon  &  Company,  and  Iowa  Cen- 
tral Railway  Company. 

Mechanics'  liens:  sub-contractor:  failure  to  file  statement: 
RECOVERY  OF  OWNEJJ.  A  sub-contractor  who  fails  to  file  his  claim 
for  a  lien  until  after  the  expiraiton  of  thirty  days  is  only  en- 
titled to  recover  the  balance  due  the  principal  contractor,  even- 
though  the  owner  made  payments  to  the  principal  contractor 
with  knowledge  of  his  indebtedness  to  the  sub-contractor. 

Appeal  from  Monroe  District  Court, —  Hon.  C.  W.   Ver- 
million, Judge. 
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Suit  in  equity  to  foreclose  a  mechanic's  lien.  There 
was  a  trial,  and  a  judgment  for  the  railway  company.  The 
plaintiff  appeals. —  Affirmed. 

Berryhill  &  Henry,  for  appellant 

Oeo,  W,  Seevers  and  T.  B.  Perry,  for  appellee. 

Shebwin,  C.  J.^-  The  Iowa  Central  Railway  Company 
contracted  with  Payne,  Bradshaw,  McMahon  &  Co.  for  the 
construction  of  a  bridge  on  its  line  of  road,  and  the  plaintiff 
furnished  said  contractors  cement  used  in  building  the  bridge, 
for  which  there  is  a  balance  due  of  $4,055.59.  The  last  item 
of  material  was  furnished  on  the  25th  day  of  April,  1900, 
and  the  plaintiff's  lien  statement  was  filed  and  notice  thereof 
was  served  in  May,  1902,  some  time  after  the  principal  con- 
tractors had  been  paid  in  full.  In  March,  1900,  the  railway 
company  made  a  payment  of  $2,500  to  the  contractors,  and 
in  April  of  the  same  year  it  paid  to  their  laborers  who  had 
not  filed  liens  a  sum  in  excess  of  $2,000.  The  appellant  con- 
tends that  these  two  payments  should  not  have  been  made  be- 
cause the  railway  company  then  knew  that  it  had  furnished 
material  for  .the  bridge,  for  which  it  had  not  been  paid,  and, 
such  being  the  case,  that  the  railway  company  is  liable  to  it 
for  the  aggregate  amount  of  the  two  payments.  The  precise 
point  was  decided  adversely  to  the  appellant's  contention  in 
Thompson  &  Thompson  v.  Spencer,  95  Iowa,  265,  where  the 
subcontractor  failed  to  file  his  lien  within  the  statutory  period, 
and  where  the  owner  had  made  payments  which  would  not 
relieve  him  from  liability  to  the  subcontractor,  if  the  latter  had 
filed  his  statement  within  the  time  provided  by  the  statute. 
The  various  provisions  of  the  statute  were  there  discussed 
and  harmonized  as  far  as  is  possible,  and  we  need  not  again 
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go  over  the  same  ground.  The  conclusion  was  that  a  subcon- 
tractor who  fails  to  file  his  claim  for  a  lien  until  after  the 
expiration  of  thirty  days  is  entitled  only  to  the  amount  unpaid 
on  the  contract  at  that  time.  See,  also,  Walker  v.  Queal,  91 
Iowa,  704. 

The  lien  is  statutory,  and  whatever  ri^ts  a  subcon- 
tractor has,  who  has  not  complied  with  the  provisions  of  sec- 
tions 3092  and  3093,  must  be  found  in  the  provisions  of  sec- 
tion 3094  (Iowa  Code) ;  and,  as  it  is  therein  expressly  pro- 
vided that  the  lien  created  thereby  shall  be  enforced  only  to 
the  extent  of  the  balance  due  from  the  owner  to  the  contractor, 
it  is  manifest  that  the  owner's  knowledge  that  a  subcontractor 
has  furnished  material  for  which  he  has  not  been  paid  can  cre- 
ate no  liability,  even  if  there  might  have  been  liability  if  the 
subcontractor's  claim  had  been  filed  within  the  limit  of  time 
fixed  by  the  statute.  See,  also,  Lindsay  &  Phelps  Company 
V.  Bruno  Zoeckler  et  al,  128  Iowa,  558.  The  cases  relied 
upon  by  the  appellant  do  not  decide  the  question  involved 
here,  and  are  therefore  not  controlling. 

The  judgment  below  is  right,  and  it  is  affirmed. 


IjP    7^  The  Merchant's  Teansfbb  Company,  Appellant,  v.  The 

^■"~  BoABD  OF  Review  of  the  City  of  Des  Moines,  Iowa, 

Appellee. 

Taxation:    consigned  property;    to  whom  assessable.    The  prop- 

1  erty  of  a  non-resident  stored  with  a  consignee  in  this  State  for 
an  indefinite  period  and  for  the  purpose  of  distribution  on  sales 
by  the  owner  is  properly  assessable  to  the  consignee  under  the 
provisions  of  Code  sections  1314  and  1318. 

•    Inter  State  Commerce  j    taxation  of  property  in  transit.    Proper- 

2  ty  of  a  non-resident  while  actually  in  transit  is  not  subject  to 
taxation,  but  when  stored  with  a  consignee  within  the  state, 
for  an  indefinite  period,  awaiting  sale  by  the  owner  and  distri- 
bution by  the  consignee,  it  cannot  be  said  to  be  in  transit  and 
its  taxation  in  the  district  where  so  stored  is  not  an  infringe- 
ment of  the  interstate  commerce  law. 
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Appeal  from  Polk  Didrict  Court, —  Hon.  Hugh  Bbennan^ 

Judge. 

Wednesday,  November  15,  1905. 

Appeai.  from  action  of  board  of  review  in  confirming  the 
assessment  to  the  plaintiff  of  certain  personal  properly  for 
the  purpose  of  taxation. —  Affirmed. 

Parrtsh,  Dowell  &  Pcuri^,  for  appellant 

W.  H.  Bremner,  M.  H.  Cohen,  and  W.  M.  McLcuughlin, 
for  appellee. 

Weaver,  J. —  The  plaintiff  is  a  corporation  engaged  in 
the  business  of  transferring,  or  hauling  for  hire,  goods,  wares, 
and  merchandise  from  place  to  place  in  the  city  of  Des 
Moines,  upon  the  employment  or  at  the  direction  of  the  owners 
of  such  property.  It  would  appear,  also,  that  in  connection 
with  or  as  an  aid  to  such  business  the  corporation  keeps  and 
makes  use  of  one  or  more  storehouses  or  places  of  deposit, 
where  goods  may,  when  so  desired,  be  stored  or  preserved, 
subject  to  the  order  of  the  owner  or  shipper.  In  the  year  1893 
the  city  assessor  assessed  to  the  plaintiff  for  the  purposes  of 
taxation  some  thirty-three  different  items  of  merchandise, 
consisting  mostly  or  entirely  of  farm  implements  and  ma- 
chinery. Plaintiff  appeared  before  the  board  of  review  and 
resisted  the  assessment  on  the  ground  that  none  of  the  property 
belonged  to  it,  and  it  Was  in  no  manner  liable  to  or  chargeable 
with  the  payment  of  taxes  thereon.  This  objection  being 
overruled,  plaintiff  appealed  to  the  district  court,  where  the 
ruling  of  the  board  of  review  was  affirmed,  and  from  said 
judgment  as  to  nine  of  the  assessed  items  it  has  appealed  to 
this  court. 

It  is  not  claimed  that  plaintiff  was  the  actual  owner  of 
the  property  at  the  time  of  the  assessment,  but  it  is  the  theory 
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of  the  appellee  that  the  goods  were  in  plaintiff's  possession 
under  circumstances  rendering  them  taxable  in  its  hands  un- 
der the  terms  of  Code,  section  1318.  The  evidence  tends  to 
show  that  the  nine  items  of  goods  in  controversy  came  into 
the  possession  of  the  appellant  in  the  following  manner: 
The  several  owners  are  non-resident  manufacturers,  who  sell 
goods  in  Iowa  through  local  dealers.  Orders  are  solicited 
and  received  each  year,  some  considerable  period  before  a  de- 
livery is  desired  and  before  the  opening  of  the  season  when 
the  retail  demand  is  active.  As  there  is  an  advantage  in 
rates  of  transportation  to  be  had  by  shipping  in  car  load  lots, 
and  as  many  of  the  local' dealers  order  less  than  a  car  load, 
the  manufacturers  are  accustomed  to  "  bunch  "  a  sufficient 
quantity  of  machinery  or  wares  to  cover  the  orders  received 
and  ship  it  in  car  load  or  train  load  lots  to  the  city  of  Des 
Moines  as  a  convenient  central  station  or  shipping  point 
I  These  shipments  are  all  consigned  to  the  appellant  trans- 
fer company,  which  thereafter,  upon  orders  and  directions 
received  from  the  shipper,  forwards  to  the  several  local 
dealers  such  smaller  items  or  quantities  as  are  required  to 
fill  their  contracts. 

Sometimes  repairs  or  articles  of  minor  value  are  sent 
out  by  the  shipper,  which  are  not  required  to  fill  orders  re- 
ceived; and  at  times  orders  for  local  dealers  are  canceled, 
thus  bringing  about  an  accumulation  of  goods  for  which  no 
orders  are  outstanding;  but  the  highest  estimate  of  goods  in 
this  class  in  any  one  item  assessed  is  25  per  cent  of  the 
total  value. 

As  we  understand  the  record  (though  this  is  probably 
not  a  controlling  circumstance)  when  a  car  load  or  quantity 
of  machinery  is  thus  sent,  no  particular  machine  or  imple- 
ment is  set  apart  marked  and  designated  for  any  particular 
person  or  individual  local  dealer;  but  the  shipper  simply 
plans  to  send  enough  of  each  kind  to  the  consignee  at  the 
transfer  point  to  satisfy  the  outstanding  orders  as  a  whole, 
and  relies  upon  that  consignee  to  make  the  distribution  when 
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ordered  or  directed  so  to  do.  The  large  shipments  to  the 
transfer  company  are  made  in  the  latter  part  of  the  year 
in  anticipation,  as  already  stated  of  the  opening  of  the  sell- 
ing season,  and  are  stored  in  the  appellant's  warehouse  until 
sent  out  upon  the  shipper's  orders  —  a  period  ranging  from 
three  to  seven  months.  It  was  shipments  of  this  character 
which  the  assessor  found  in  appellant's  possession  on  Jan- 
uary 1,  1903,  and  upon  which  the  contested  assessment  was 
made. 

I.  It  is  the  contention  of  the  appellant  that  its  pos- 
session of  the  property  was  not  of  the  character  to  make  the 
property  taxable  in  its  hands.  By  Code,  section  1314,  mer- 
1.  Taxatxok:       chants,  assigneees,  and  others  having  in  their 

consigned  ,  #.  .  i 

property:  posscssion  the  taxable  property  of  nonresidents 

assessable.  are  classcd  as  owners  for  the  purposes  of  as- 
sessment. In  the  same  chapter,  section  1318,  the  following 
provision  is  found :  "  Any  person,  firm  or  corporation  own- 
ing or  having  in  his  possession  or  under  his  control  within 
the  State,  with  authority  to  sell  the  same  any  personal  prop- 
erty purchased  with  a  view  of  its  being  sold  or  which  has 
been  consigned  to  him  from  any  place  out  of  this  State,  to 
be  sold  within  the  same,  or  to  be  delivered  or  shipped  by  him 
within  or  without  this  State,  shall  be  held  to  be  a  merchant 
for  the  purpose  of  this  title." 

Counsel  argue  that  the  reference  here  made  to  the  property 
consigned  to  a  person  within  the  State  "  to  be  delivered  or 
shipped  by  him  within  or  without  the  State  "  should  be  con- 
strued as  modified  and  limited  by  the  preceding  words,  "  with 
authority  to  sell,"  and  as  the  transfer  company  did  not  have 
authority  to  sell  the  goods  they  were  not  taxable  under  this 
section.  We  are  very  clear  that  this  construction  is  unwar- 
ranted. If  it  was  the  intention  of  the  Legislature  to  require 
the  assessment  of  such  property  only  as  was  held  for  sale 
by  the  party  in  possession  that  intent  was  fully  expressed 
and  effected  by  the  preceding  clause  and  there  was  no  occa- 
sion for  the  use  of  the  latter  clause.     Furthermore,  when  we 
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speak  of  the  posses&ion  by  one  person  of  the  goods  of  another 
for  the  purposes  of  delivery  or  shipment,  the  idea  thus  ex- 
pressed necessarily  excludes  the  thought  of  power  in  the 
possessor  to  selL  Again,  the  language  of  the  section  is  in 
the  alternative,  and  the  power  is  given  to  assess  (1)  property 
in  possession  within  the  State  with  power  to  sell,  or  (2) 
property  purchased  with  a  view,  of  being  sold,  or  (3)  prop- 
erty which  has  been  consigned  to  the  holder  to  be  delivered  or 
shipped  by  him  within  or  without  the  State.  If  any  particu- 
lar item  of  property  within  the  State  falls  within  the  descrip- 
tion of  either  clause,  it  is  assessable.  The  property  in 
controversy  had  been  consigned  to  appellant  from  without  the 
State  and  was  being  held  by  it  for  the  purposes  of  delivery 
and  shipment,  and  unless  there  be  other  reason  for  its  exemp- 
tion than  is  contained  in  the  language  of  this  statute  the 
judgment  appealed  from  must  be  affirmed. 

II.  It  is  next  urged  that  the  goods,  though  at  rest  in  ap- 
pellant's warehouse,  were  in  fact  in  transit  between  nonresi- 
dent sellers  and  resident  buyers,  and  that  the  assessment 
2.  Interstate      thereof  in  the  hauds  of  the  transfer  company 

commerce:  ^  ^  1 

uxationof       opcratcs  as  an  interference  with  or  burden  upon 

property  in  *^  ^ 

transit.  interstate  commerce,  and  is  therefore  beyond  the 

constitutional  power  of  the  State.  That  merchandise  which 
is  actually  in  transit  from  one  State  to  another  cannot  be 
properly  subjected  to  local  taxation  in  a  taxing  district 
through  which  it  is  being  transported  is  too  well  settled  for 
controversy.  Of  the  many  cases  so  holding,  one  of  the  latest 
is  Kelley  v.  Rhoades,  188  U.  S.  1  (23  Sup.  Ct.  259,  47  L. 
Ed.  359),  which  is  cited  and  relied  upon  by  the  appellants 
But  when  such  merchandise  comes  to  a  rest  which  is  not  a 
natural,  or  at  least  possible,  incident  of  transportation,  when 
transit  ceases  or  is  interrupted,  and  the  property  is  stored 
or  warehoused  for  an  indefinite  period  for  the  convenience 
of  the  shipper  or  of  the  consignee,  the  principle  upon  which 
Kelley  v,  Rhoades  and  other  precedents  of  that  class  are  made 
to  turn  is  not  applicable.     This  distinction  is  carefully  noted 
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in  the  cited  case,  where  the  court,  speaking  by  Mr.  Justice 
Brown,  says :  "  The  law  upon  this  subject,  so  far  as  it 
concerns  interference  with  interstate  commerce,  is  settled  by 
several  cases  in  this  court  which  hold  that  property  in  transit 
is  exempt  from  local  taxation,  although,  if  it  he  stored  for  an 
indefinite  time  during  such  transit,  ai  least  for  other  than 
natural  causes  or  lack  of  facilities  for  inmiediate  transporta- 
tion, it  may  he  lawfully  assessed  hy  the  local  authorities,'' 

In  another  connection  the  same  opinion  says :  "  The 
substance  of  these  cases  is  that  while  the  property  is  at  rest 
for  an  indefinite  time  awaiting  transportation,  or  awaiting 
the  sale  at  its  place  of  destination,  or  at  an  intermediate 
point,  it  is  subject  to  taxation.  But,  if  it  be  actually  in 
transit  to  another  State,  it  becomes  the  subject  of  interstate 
commerce,  and  is  exempt  from  local  assessment."  Unless, 
then,  we  are  to  entirely  ignore  that  part  of  the  opinion  which 
we  have  italicized,  the  case  is  not  an  authority  for  the 
position  taken  by  the  appellant  herein,  but  goes  rather  to 
the  support  of  the  holding  of  the  trial  court.  The  goods, 
when  assessed,  were  not  in  actual  transit.  They  had  been 
deposited  in  appellant's  warehouse,  not  as  a  mere  incident 
to  their  carriage,  but  to  facilitate  a  distribution  thereafter  to 
be  made.  Their  further  movement  had  not  been  delayed  by 
accident  or  casualty  of  any  kind,  or  by  reason  of  any  "  lack  of 
facilities  for  immediate  transportation."  They  came  into 
appellant's  possession,  not  as  one  of  a  succession  of  carriers 
between  consignor  and  consignee,  but  appellant  was  itself  the 
consignee  and  agent  of  the -consignor,  to  receive,  store,  keep, 
and  thereafter,  upon  orders  from  the  consignor,  to  make 
distribution  among  its  customers. 

It  would  require  a  most  violent  perversion  of  the  plain 

ordinary  meaning  of  the  words  to  say  that  goods  so  held  are 

in  any  just  sense  "  in  transit."     The  shipments  had  reached 

their  destination  for  the  time  being  and  become  a  part  of 

the  general  property  of  the  State.     As  such  they  were  subject 

to  the  taxing  power  of  the  State.     In  this  conclusion  we 
Vol,  128  Ia.— 47 
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find  direct  and  authoritative  support  in  American  Steel  & 
Wire  Co.  v.  Speed,  192  U.  S.  500  (24  Sup.  Ct.  365,  48  L. 
Ed.  538).  In  most  of  its  material  features  this  case  is 
parallel  with  the  one  at  bar.  The  plaintiff  was  a  manufae- 
turer  of  wire.  Its  sales  to  dealers  in  the  territory  of  which 
Memphis,  Tenn.,  was  the  commercial  center,  were  negotiated 
by  traveling  agents,  who  canvassed  that  territory  and  took 
orders  or  contracts  for  future  delivery.  The  goods  necessary 
to  fill  these  orders  were  massed  in  large  shipments  and 
forwarded  to  the  Patterson  Transfer  Company,  of  Memphis, 
a  corporation  carrying  on  a  business  similar  to  that  of  the 
appellant  in  the  case  at  bar.  Under  its  arrangements  with 
the  shipper  the  duty  of  the  transfer  company  as  stated  in  the 
opinion  was  confined  to  the  transfer  of  the  goods  so  received 
to  the  warehouses,  the  keeping  of  them  in  storage,  and  their 
subsequent  delivery  to  the  customers  of  the  manufacturing 
company  under  its  general  or  special  orders.  Goods  tlius 
received  and  in  the  possession  of  the  transfer  .company  were 
assessed  for  local  taxation.  The  Supreme  Court  of  the  State 
held  that  such  property  was  not  to  be  treated  as  in  transit, 
and  sustained  the  validity  of  the  tax.  On  appeal  to  the 
Supreme  Court  of  the  United  States  this  judgment  was 
affirmed. 

A  rule  to  the  same  logical  effect  was  also  announced  by 
that  court  in  Brovm  v.  Houston,  114  U.  S.  622  (5  Sup.  Ct. 
1091,  29  L.  Ed.  257),  and  Pittsburg  Coal  Co.  v.  Boies,  15G 
U.  S.  577  (15  Sup.  Ct.  415,  39  L.  Ed.  538).  In  the  latter 
case  a  coal  company  in  Pennsylvania  consigned  several  barge 
loads  of  coal  to  its  agent  in  Xew  Orleans  for  sale  at  that 
market.  As  a  matter  of  convenience  the  barges  were  stopped 
and  moored  in  the  river  before  reaching  New  Orleans,  to  be 
there  held  until  forwarded  upon  order  of  the  agent  While 
thus  detained  the  local  assessor  of  the  taxing  district  where 
the  boats  were  tied  up  listed  the  property  for  taxation,  and 
this  tax  was  held  to  be  within  the  constitutional  power  of  the 
State.  To  the  same  effect,  see  Burlington  Lumber  Co.  v.  ^Yil- 
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litis,  118  111.  559  (9  K  E.  254).  Quite  identical  in  princi- 
ple, also,  is  New  York  ex  rel.  v.  Knight,  192  U.  S.  21  (24 
Sup.  Ct.  202,  48  L.  Ed.  325).  It  must  be  borne  in  mind, 
also  that  to  invalidate  the  act  of  a  State,  as  an  unwarranted 
interference  with  interstate  commerce,  such  interference  with 
the  reserved  power  of  the  general  government  "  must  be 
direct,  and  not  the  mere  incidental  effect  of  the  requirement 
of  the  usual  proportional  contribution  to  the  public  mainte- 
nance." N.  Y.  R.  B.  V.  Pennsylvania,  158  U.  S.  439 
(15  Sup.  Ct.  896,  39  L.  Ed.  1043).  And  we  think,  if  the 
tax  now  in  question  can  be  said  to  impose  any  burden  upon 
interstate  commerce,  it  is  only  in  a  very  remote  and  incidental 
way.  There  is  nothing  inherently  unjust  in  a  provision  of 
law  which  compels  all  property  situated  in  the  State  and 
enjoying  its  protection  to  bear  its  equal  and  just  share  of 
the  public  burdens,  the  statute  in  question  is  clearly  within 
the  constitutional  power  of  the  State,  and  the  assessor  is  not 
shown  to  have  abused  or  transcended  the  authority  thus  given 
him. 

Counsel  seek  to  distinguish  the  American  Steel  &  Wire 
Co.  Case  to  which  we  have  adverted  by  suggesting  that,  owing 
to  some  peculiar  provisions  of  the  contracts  of  sale  made  by 
the  company's  agents  and  the  manner  in  which  the  business 
was  done,  such  sales  were  in  fact  consummated  after  the 
goods  had  come  into  the  hands  of  the  transfer  company.  In 
our  opinion  it  is  equally  true  in  the  case  at  bar  that  no  sale 
was  consummated  until  the  appellant,  acting  upon  the  order 
of  the  manufacturer,  assorted  out  the  goods  and  shipped  them 
from  its  warehouse  to  the  customers.  Up  to  that  time  the 
possession  of  the  common  carrier  was  the  possession  of  the 
original  shipper.  No  delivery  actual  or  constructive  had 
been  made  to  the  customer,  no  sale  had  been  concluded,  and 
no  title  passed.  Whether  these  goods  should  ever  be  for- 
warded to  the  retail  dealers,  or  should  remain  in  the  ware- 
house, or  should  be  diverted  to  meet  other  demands  of  the 
trade,  rested  wholly  in  the  will  of  the  shipper.     When  the 
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order  to  forward  was  finally  given  and  the  designated  goods 
were  again  put  in  course  of  transportation  there  was  to  all 
intents  and  purposes  a  new  and  independent  shipment.  But, 
be  this  as  it  may,  the  answer  to  the  question  whether  the  sales 
had  been  consummated  is  by  no  means  necessarily  decisive 
of  the  inquiry  whether  the  goods  at  the  date  of  the  assessment 
were  actually  in  transit,  and  therefore  protected  against  local 
taxation.  For  reason  already  sufficiently  stated,  we  hold 
that  when  tlie  shipments  had  reached  the  consignee,  the 
transfer  company,  and  had  been  stored  in  its  warehouse 
subject  to  the  shipper's  orders,  they  had  arrived  at  their 
destination  for  the  time  being,  and  that  the  mental  purpose 
of  such  shippers  to  have;  the  goods  thereafter  distributed  and 
sent  out  to  their  several  customers  could  have  no  effect  to 
make  such  property  exempt  from  taxation  or  clothe  it  with 
the  peculiar  immunities  pertaining  to  interstate  commerce. 
Coe  V.  Erroh  116  TJ.  S.  617  (6  Sup.  Ct  475,  29  L.  Ed.  715)  ; 
Myers  v.  Baltimore,  83  Md.  385  (35  Atl.  Rep.  144,  34  L.  R. 
A.  309,  55  Am.  St.  Rep.  349). 

Other  points  made  in  argument  are  controlled  by  the 
conclusions  already  announced. 

The  judgment  of  the  district  court  was  right,  and  is 
affirmed. 


State  of  Iowa,  ex  bel,  etc..  Appellee,  v.  C.  E.  Nelsoit, 

Appellant 

Transient  merchants:  license.  One  employed  as  a  traveling  sales- 
man to  solicit  orders  for  goods,  by  means  of  samples,  from 
consumers,  or  to  deliver  the  same  on  behalf  of  another,  is  not 
a  transient  merchant  and  cannot  be  required  by  a  city  ordi- 
nance to  procure  a  license  fdr  that  purpose. 

Appeal  from  Keokuk  District  Court, —  Hon.  B.  W.  Pbes- 

TON,  Judge. 

Wednesday,  November  15,  1905. 
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The  defendant  was  convicted  before  the  mayor  of  the 
town  of  Sigoumey  of  having  violated  an  ordinance  of  said 
town,  and  he  appealed  to  the  district  courts  where  he  was 
again  convicted.     He  now  appeals  to  this  court. —  Reversed. 

Brown  &  Willcockson,  for  appellant. 

Stockhara  &  Hamilton,  for  appellee. 

Bishop,  J. —  The  ordinance  in  question  is  entitled  "An 
ordinance  in  relation  to  licensing  traveling  or  transient  mer- 
chants," and  in  substance  provides  that : 

Section  1.  No  traveling  or  transient  merchant,  or  other 
temporary  dealer  in  goods,  wares  and  merchandise  shall  sell 
or  offer  for  sale  any  goods,  etc.,  within  the  limits  of  the  town 
without  first  procuring  a  license  for  which  he  shall  pay,  etc. 

Section  2.  .  .  .  And  every  person  who  shall  within 
the  limits  of  the  town  solicit  orders  from  house  to  house,  for 
the  future  delivery  of  goods,  etc.,  whether  sample  or  not, 
and  any  person  who  shall  deliver  goods,  etc.,  previously  sold 
by  solicitor  at  retail  or  an  order  for  future  delivery,  shall 
be  construed  a  transient  merchant,  and  shall  pay  the  license 
fee  herein  required. 

Section  3  makes  a  violation  of  the  ordinance  a  misde- 
meanor. 

Defendant  resides  in  the  city  of  Ottumwa,  this  State, 
and  is  in  the  employ  of  the  Wilkenson  Tea  &  Coffee  Com- 
pany, of  that  city,  as  a  traveling  salesman,  receiving  a  stated 
salary  and  expenses.  The  manner  of  doing  business  was  that 
defendant  traveled  i;o  other  towns,  and,  by  exposing  samples 
furnished  by  his  employers,  solicited  orders  from  consumers 
direct ;  that  the  orders  taken  were  by  him  sent  to  his  employ- 
ers by  mail,  and,  if  approved  and  accepted,  the  goods  were 
prepared  for  shipment  —  the  order  of  each  purchaser  being 
separately  prepared  and  marked  —  and  the  whole  then  ship- 
I)ed  in  one  package,  consigned  in  the  name  of  the  defendant ; 
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that  upon  receipt  of  the  goods  defendant  made  delivery  to  the 
several  purchasers,  collected  the  purchase  price,  and  remitted 
the  same  to  his  employers ;  that  an  account  was  kept  by  the 
company  with  each  individual  customer,  and  payments  by 
each  were  so  credited  as  received. 

The  principal  contention  of  appellant  —  and  the  only 
one  necessary  to  be  considered  —  is  that,  as  defendant  was 
not  shown  to  have  been  a  transient  merchant,  the  town  had 
no  authority  to  require  of  him  payment  of  a  license  fee. 
This  contention,  we  think,  must  be  sustained.  While  the 
cases  are  not  all  agreed  as  to  what  constitutes  a  transient 
merchant,  or  peddler,  still  it  is  clear  that  one  engaged  simply 
in  soliciting  orders  or  making  delivery  of  goods  on  behalf  of 
another  is  not  a  merchant*  He  is  a  medium  through  which 
a  merchant  communicates  with  his  customers.  What  is 
accomplished  is  no  more  than  as  if  the  merchant  had  made 
use  of  the  mails  or  telephone  to  solicit  orders,  and  of  an 
express  or  transfer  company  to  make  deliveries.  If,  there- 
fore, the  ordinance  in  question  could  be  said  to  include  by 
intention  —  what  it  does  not  by  words  —  agents  in  its  defini- 
tion of  transient  merchants,  it  cannot  be  upheld.  Code, 
section  700,  gives  to  cities  and  towns  power  to  define  by 
ordinance  who  shall  be  considered  transient  merchants  —  that 
is,  what  merchants  shall  be  considered  as  transient;  but  it 
cannot  be  construed  as  a  grant  of  power  to  declare  those 
persons  to  be  merchants  who,  by  universal  acceptance  in  the 
business  world,  are  not  such.  City  of  Waukon  v.  FisJe,  124 
Iowa,  464;  Davenport  v.  Rice,  75  Iowa,  74;  Stuart  v.  Cunr 
nvngham,  88  Iowa,  191;  JevTell  v.  Board,  113  Iowa',  47; 
Wausa/u  v.  Heidenum,  119  Wis.,  244  (96  N.  W.  549)  ;  Cedar 
Falls  V,  Gerdzer,  123  Iowa,  670.  The  latter  case  is  cited  by 
counsel  for  appellee  as  an  authority  to  sustain  the  judgment 
The  fact  that  the  defendant  there  was  a  merchant  engaged 
in  selling  his  own  goods  distinguished  the  case.  The  case 
of  Iowa  City  v.  Newell,  115  Iowa,  55,  is  not  in  point.  There 
an  ordinance  requiring  the  payment  of  a  license  by  persons 
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making  sales  of  goods  at  auction  was  involved,  and  the  ques- 
tion presented  by  the  instant  case  does  not  appear  to  have 
been  made  by  the  record. 

It  follows  from  what  we  have  said  that  the  defendant 
should  not  have  been  convicted,  and  the  judgment  is  reversed. 


W.  M.  HuMBURD  V.  Mks.  Edward  Cbawford  and  Leila 
Hunter,  Appellants. 

Eating  houses]  avn-  rights  statute.  One  who  conducts  a  place 
where  those  who  come  are  received  as  guests  and  served  with 
meals-  without  any  previous  agreement  as  to  the  terms  or 
duration  of  their  stay,  is  operating  an  eating  house  within 
the  terms  of  the  civil  rights  statute  (section  5008),  and  upon 
refusal  to  entertain  a  guest  because  of  color  the  proprietor  is 
guilty  of  a  misdemeanor. 

Appeal  from  Folk  District  Court, —  Hon.  A.  H.  McVey, 

Judge. 

Wednesday,  November  15,  1905. 

Action  for  damages  occasioned  by  the  refusal  to  allow 
plaintiff  to  eat  at  the  defendant's  table.  Verdict  and  judg- 
ment for  plaintiff,  and  defendants  appeal. —  Affirmed. 

McHenry  &  Graham,  for  appellants. 

8.  Joe  Brovm,  for  appellee. 

Ladd,  J. —  The  plaintiff  was  one  of  the  jurors  to  whom 
a  civil  cause  had  been  submitted  at  the  January,  1904,  term 
of  the  district  court  of  Polk  county.  Pending  their  delibera- 
tions, the  bailiff  in  charge  arranged  with  defendants  to  serve 
dinner  for  the  jurors,  and  conducted  them  to  their  house.  ' 
Upon    arrival  the    defendants,    as    the   evidence    tended    to 
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show,  refused  to  allow  plaintiff  to  sit  at  their  table  solely 
because  of  his  color,  whereupon  the  other  jurors  were  served, 
and  he  was  compelled  to  go  elsewhere  for  food.  It  is  not 
questioned  but  that  this  was  in  violation  of  the  civil  rights 
statute,  if  defendants  were  maintaining  an  eating  house  such 
as  therein  contemplated.  That  statute  declares  that  "  all 
persons  within  this  State  shall  be  entitled  to  the  full  and 
equal  enjoyment  of  the  accommodations,  advantages,  facili- 
ties and  privileges  of  inns,  restaurants,  chop  houses,  eating 
houses,  lunch  counters  and  all  other  places  where  refresh- 
ments are  served,  public  conveyances,  barber  shops,  bath 
houses,  theaters,  and  all  other  places  of  amusement  Any 
person  who  shall  violate  the  provisions  of  this  section  by 
denying  to  any  person,  except  for  reasons  by  law  applicable 
to  all  persons,  the  full  enjoyment  of  any  of  the  accommoda- 
tions, advantages,  facilities  or  privileges  enumerated  herein, 
or  by  aiding  or  inciting  such  denial,  shall  be  guilty  of  a 
misdemeanor."     Code,  section  '5008. 

The  evil  sought  to  be  remedied  was  unjust  or  groundless 
discrimination  between  individuals  where  the  public  gener- 
ally are  invited  to  be  served  or  entertained.  See  Botvlin  v, 
Lyon,  67  Iowa,  536.  If,  then,  the  object  and  practice  of 
defendants  was  to  serve  meals  to  whomsoever  applied,  at 
prices  charged  to  all,  their  place  was  an  eating  house  within 
the  meaning  of  this  statute.  If  meals  were  served  only  in 
pursuance  of  previous  arrangements,  and  therefore  to  par- 
ticular individuals,  rather  than  to  any  who  might  apply,  it 
was  a  private  boarding  house  only.  The  distinction  was 
clearly  drawn  in  the  fifth  paragraph  of  the  court's  charge: 
"  If  you  find  from  a  preponderance  of  the  evidence  in  this 
case  that  the  defendants  conducted  a  place  where  those  who 
came  were  received  as  guests  and  served  witli  meals  without 
any  previous  agreement  as  to  the  duration  of  their  stay  or 
the  terms  of  their  entertainment,  then  you  will  be  authorized 
to  find  that  the  defendants  kept  a  public  eating  house." 

But  defendants  insist  that  this  was  erroneous,  in  that 
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the  element  of  publicity  was  omitted,  and  in  support  of  their 
contention  cite  decisions  drawing  the  distinction  between  an 
inn  or  hotel  and  a  boarding  house.  Thus  in  Lyon  v.  Smith. 
Morris,  184,  186,  the  court,  speaking  through  Mason,  C.  J., 
said  in  reference  to  what  constitutes  an  innkeeper:  "He 
should  hold  himself  out  to  the  world  as  an  umkeeper.  It  is 
not  necessary  that  he  should  have  a  sign  or  license,  provided 
that  he  has  in  any  other  manner  authorized  the  general 
understanding  that  his  was  a  public  house,  where  strangers 
had  a  right  to  require  accommodations."  In  Fay  v.  Pacific 
Imp.  Co.,  93  Cal.  253  (26  Pac.  Rep.  1099,  28  Pac.  Eep. 
943,  16  L.  R  A.  188,  27  Am.  St.  R^.  198),  several  defini- 
tions of  inns  are  collected,  and  the  distinction  mentioned  is 
clearly  stated :  "  The  fact  that  the  house  is  open  for  the 
public,  that  those  who  patronize  it  come  to  it  upon  the 
invitation  which  is  extended  to  the  general  public,  and  with- 
out previous  agreement  for  acconunodation,  and  witli- 
out  any  previous  agreement  as  to  the  duration  of  their  stay, 
marks  the  important  distinction  between  a  hotel  or  inn  and 
a  boarding  house."  A^in,  the  difference  is  noted  in 
Schouler  on  Bailments,  p.  253 :  "An  inn  is  a  house  where  a 
keeper  holds  himself  out  as  ready  to  receive  all  who  may 
choose  to  resort  thither  and  pay  an  adequate  price  for  the 
entfertainraent ;  while  the  keeper'  of  a  boarding  house  reserves 
the  choice  of  comers  and  th^  terms  of  accommodation,  con- 
tracting specially  with  each  customer,  and  most  commonly 
arranging  for  long  periods  and  a  definite  abode." 

If,  then,  the  distinction  between  an  inn  or  hotel  and  a 
boarding  house  be  accepted  as  the  test  to  be  applied  in  de- 
termining whether  a  place  is  an  eating  house  or  boarding 
house  as  contemplated  by  this  statute,  we  think  it  was  adopted 
in  this  case.  Not  from  advertisements  or  signs  alone  was  the 
true  character  of  the  establishment  to  be  ascertained,  but  from 
the  manner  of  conducting  the  business  as  well,  and,  if  meals 
were  served  by  defendants  to  whomsoever  came,  at  a  uniform 
pri«e,  as  the  evidence  tended  to  show,  this  was  a  sufficient 
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holding  out  to  the  world  to  constitute  it  a  public  eating 
house.     The  instruction  was  correct —  Affirmed. 


Cabqline  Steiff  et  al.  v.  Peteb  Seibert  bt  al.,  Appel- 
lants. 

Wills;  LIFE  estate:  construction.  A  life  estate  will  not  be  en- 
larged into  a  fee  by  an  additional  power  of  disposal  however 
broad,  where  the  will  contemplates  a  remainder  and  provides 
for  its  distribution  but  such  portion  of  the  estate  as  shall  be 
undisposed  of  at  the  termination  of  the  life  estate  will  vest  in 
the  remaindermen.  The  will  in  the  instant  case  is  construed 
and  held  to  create  only  a  life  estate  with  power  of  disposal. 
Justices  Deemer  and  Bishop  dissenting. 

Appeal  from  Hancock  Didrict  Covrt. —  Hon.  Clifford  P. 
Smith,  Judge. 

Wednesday,  November  15,  1905. 

Action  for  partition  of  real  estate  and  construction  of  a 
will. —  Affirmed. 

Oliver  Gorden  and  Healy  Bros,  &  Kelleher,  for  appel- 
lants. 

Ripley  &  Warner,  for  appellees. 

McClain,  J. —  The  plaintiffs,  Caroline  Steiff  and  Rosina 
Adams,  with  whom  their  husbands  are  joined,  are  children 
of  Jacob  Seibert  and  Catherine  Seibert,  both  of  whom  are 
now  deceased ;  and  the  defendants  are  the  three  other  children 
of  the  same  parents,  the  wives  of  two  of  them  and  the  husband 
of  the  third  being  joined  with  them  as  such.  Plaintiffs  ask 
a  construction  of  the  will  of  Jac#b  Seibert  by  which  the  two 
children  plaintiffs  and  two  of  the  other  children  who  are 
defendants  shall  be  held  to  have  taken  in  fee  the  real  estate 
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of  Jacob  Seibert  described  in  the  will  by  way  of  remainder 
as  devisees  under  such  will,  subject  to  a  life  estate  in  the 
widow,  which  has  been  terminated  by  her  death;  while  the 
defendants  contend  that  under  the  will  the  fee  passed  to  the 
widow,  and  that -the  five  children  as  her  heirs  are  entitled  to 
partition  of  the  property  among  them.  The  question  to  be 
determined  is  therefore  simply  this:  Has  the  title  to  the 
property  vested  in  the  four  children  who  are  named  in  the 
will  as  devisees  by  virtue  of  the  provision  of  the  will,  or  has 
it  vested  in  the  five  children  as  heirs  in  common  of  the 
widow  ?  And  this  question  is  to  be  answered  by  determining 
whether  the  will  gave  a  fee-simple  estate  or  only  a  life  estate 
to  the  widow. 

The  provisions  of  the  will  to  be  construed  are  as  follows : 

Item  1.  Subject  to  the  payment  of  all  my  just  debts 
and  funeral  expenses,  I  will,  devise  and  bequeath  to  my  wife, 
Catherine  Seibert,  all  the  estate  of  which  I  may  die  seised 
and  possessed,  both  real  and  personal,  during  her  lifetime, 
which  shall  be  in  lieu  of  all  her  statutory  rights  in  and  to 
my  estate,  and  it  is  my  will  that  she  use  said  property  as  her 
own  as  long  as  she  may  live  and  that  she  dispose  of  the  same, 
either  principal  or  interest,  as  she  may  choose.  And  I  here- 
by authorize  her,  without  an  order  from  the  court,  to  sell 
and  dispose  of  such  property  as  she  may  deem  fit  and  to 
execute  covenances  thereof.  I  also  hereby  authorize  her  to 
dispose  of  any  part  of  said  property,  by  gift,  or  by  will,  or 
otherwise,  as  absolutely  as  she  might  do  were  it  her  own. 

Item  2.  In  case  any  part  of  my  said  property  remains 
after  the  death  of  my  said  wife  not  disposed  of  by  her,  I 
will,  devise  and  bequeath  the  same  as  follows:  (1)  To  my 
daughter,  Louisa  Nonnweiler,  wife  of  Jacob  Nonnweiler, 
the  sum  of  twenty-five  dollars  in  cash.  (2)  To  my  children, 
Peter  Seibert,  Christian  Seibert,  Caroline  Steiff,  wife  of 
Fred  Steiff,  and  Eosina  Adams,  wife  of  Frank  Adams,  all 
the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal and  mixed,  share  and  share  alike,  to  do  with  and  dis- 
pose of  as  they  may  see  fit 
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If  the  first  paragraph  of  the  will,  by  itself,  vests  a  fee 
simple  title  in  the  widow,  then  the  second  paragraph  is 
rendered  of  no  effect;  for  a  testator  cannot,  after  making 
a  devise  in  fee  simple,  provide  for  the  disposition  of  the 
property  on  the  death  of  the  one  thus  vested  with  an  absolute 
title.  In  re  Burharik's  Will,  69  Iowa,  378 ;  Bills  v.  Bills, 
80  Iowa,  269 ;  Law  v.  Douglass,  107  Iowa,  606 ;  Meyer  v. 
Weiler,  121  Iowa,  61 ;  Luchey  v.  McCray,  125  Iowa,  691- 
If,  on  the  other  hand,  the  first  paragraph  confers  a  life  estate 
only  upon  the  widow  with  an  added  power  of  disposal,  then 
the  second  paragraph  has  full  force  and  validity,  and  confers 
upon  the  devisees  named  therein  a  vested  remainder  in  so 
much  of  the  property  as  the  widow  may  not  have  disposed 
of  during  her  lifetime.  Spaan  v.  Anderson,  116  Iowa,  121 ; 
Podaril  v.  Clark,  118  Iowa,  264. 

We  think  that  this  will  must  be  construed  as  giving  the 
widow  a  life  estate  with  power  of  disposal,  and  not  a  fee 
simple.  Such  a  construction  would  give  effect  to  both  para- 
graphs of  the  will,  while  the  contrary  construction  would 
nullify  the  second  paragraph.  But  the  controlling  considera- 
tion is  that  the  language  of  the  first  paragraph  in  itself  limits 
the  interest  of  the  widow  to  a  life  estate  with  power  of  dispos- 
al and  does  not  purport  to  give  her  absolute  ownership.  The 
language  differs  from  that  of  the  will  construed  in  Luchey  v. 
McCray,  supra,  in  this  important  particular  that  in  this  will 
the  devise  is  to  the  widow  "  during  her  lifetime,"  while  in 
the  Luckey  will  it  was  to  the  widow  "  to  be  by  her  used  and 
disposed  of  during  her  natural  life."  In  other  words,  the 
reference  to  the  lifetime  of  the  widow  in  the  present  will  is 
made  in  describing  the  extent  of  her  interest,  while  in  the 
Luckey  will  it  was  made  in  describing  the  uses  which  she 
might  make  of  the  property.  Or  to  state  the  distinction  in 
more  general  terms,  the  testator  in  this  will  devises  a  life 
estate  and  adds  a  power  of  disposal,  while  in  the  Luckey  will 
an  absolute  devise  was  made  with  added  and  unnecessary 
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specifications  as  to  the  uses  which  the  widow  might  make  of 
the  estate  thus  devised. 

The  ultimate  contention  for  appellant  must  be  that, 
although  the  testator  in  this  will  specifically  devises  to  the 
widow  only  a  life  estate,  the  power  of  disposal  added  to  it  is 
so  broad  that  the  life  estate  is  thereby  enlarged  to  a  fee,  and 
that  the  whole  paragraph  construed  together  is  in  effect  ^n 
absolute  devise  to  the  widow ;  but,  in  view  of  the  recognized 
distinction  made  in  our  cases  between  the  devise  of  a  life 
estate  with  a  power  of  disposal  added  thereto  and  the  devise 
of  an  absolute  title  with  unnecessary  and  wholly  inoperative 
specifications  as  to  the  power  which  it  is  intended  the  devises 
shall  exercise  with  reference  to  the  property  thus  absolutely 
devised,  we  think  that  no  additional  power  of  disposal  given 
to  the  devisee  of  a  life  estate,  which  evidently  contemplates 
the  possibility  of  a  portion  of  the  property  remaining  undis- 
posed of  and  therefore  subject  to  the  devise  of  the  remainder 
after  the  termination  of  the  life  estate,  will  convert  the  devise 
of  a  life  estate  into  a  devise  in  fee  simple.  In  Podaril  v. 
Clark,  supra,  the  court  expressly  refrained  from  any  opinion 
as  to  whether  a  power  of  disposal  so  broad  as  to  include  a 
disposal  by  will  would  enlarge  a  life  estate  to  an  absolute 
estate,  but  we  see  no  reason  why  it  should  have  that  effect, 
and  our  attention  is  not  called  to  any  authorities  requiring 
such  a  construction.  We  think  the  proper  rule  is  this,  that, 
where  a  life  estate  is  given  and  the  provisions  as  to  an  added 
power  of  disposal,  no  matter  how  broad,  contemplate  a  possi- 
bility that  a  portion  of  the  property  may  remain  undisposed 
of  under  that  power,  the  provision  as  to  a  remainder  in  such 
portion  as  shall  be  undisposed  of  at  the  termination  of  the 
life  estate  is  effective  and  vests  such  remainder  in  the  devisees 
named.  As  supporting  this  general  rule,  see  the  following 
recent  cases:  Widow^s  Home  v.  lAppardt,  70  Ohio  St,  261 
(71  N.  E.  Rep.  770) ;  Tuerk  v.  Schueler  (N.  J.  Eri^.  & 
App.),  60  Atl.  Rep.  357;  Melton  v.  Camp,  121  Ga.  693  (49 
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S.  E.  E^p.  690)  ;  Fiske  v.  Fiske's  Heirs  (R  I.),  59  Atl.  Eep. 
740. 

We  therefore  approve  the  construction  placed  on  the  will 
by  the  trial  court,,  and  the  decree  is  affirmed. 

Deemeb  and  Bishop,  J  J.,  dissent 


C.  C.  Wenoeb,  Appellee,  v.  Elizabeth  Lw  Thompson  et 
AL.,  Appellants. 

Will:    LIFE  estate:    power  of  disposal.    Under  a  will  creating  in 

1  the  wife  a  life  estate  in  all  property,  real  and  personal,  with 
full  power  of  disposal  for  her  own  use  and  the  maintenance 
of  the  family,  she  has  power  to  sell  and  convey  the  real  prop- 
erty at  any  time  during  her  natural  life,  especially  where  there 
is  a  further  distribution  of  any  property  "  remaining  in  her 
possession  and  the  proceeds  thereof." 

Quieting  title:    adverse  possession.    An  action  to  quiet  title  based 

2  on  a  claim  of  adverse  ipossession  under  a  deed  conveying  abso- 
lute title  and  made  in  good  faith  and  for  an  adequate  consid- 
eration, cannot  be  defeated  by  a  mere  showing  that  the  grantee 
at  the  time  of  the  conveyance  knew  of  the  possibility  that  some 
adverse  claim  to  the  land  might  be  made  in  the  future. 

Laches:     One,  who,  cognizant  of  all  the  facts,  has  slept  upon  his 

3  rights  for  twenty  years,  cannot  assert  an  interest  in  real 
property  against  a  party  in  possession  under  good  faith  con- 
veyance for  that  time.  * 

Appeal  from  Clarke  District  Court. — ^  Hon.  H.  M.  Townee, 

Judge. 

Thursday,  November  16,  1906. 

Action  to  quiet  title  to  real  estate.  From  a  decree  in 
favor  of  plaintiff,  a  portion  of  the  defendants  appeaL — 
Affirmed. 

Tallman  &  Crist  and  Stivers  &  Slaym^iker,  for  appel- 
lants. 
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Temple,  Han^dinger  £  Temple,  for  appellee  Wenger. 

Jannes  H,  Jamison,  for  other  appellees. 

Bishop,  J. —  The  real  estate  in  question  consists  of  a 
farm  of  about  220  acres  in  Clarke  county.  In  his  petition 
plaintiff  recites  that  he  is  the  owner  of  the  said  farm  in  fee 
simple;  that  he  holds  the  same  in  lawful,  exclusive,  and 
adverse  possession,  and  that  he  and  those  under  whom  he 
claims  have  so  held  under  claim  of  right  and  color  of  title  for 
more  than  twenty  years;  that  he  has  paid  taxes,  made  im- 
provements, etc.  It  is  then  averred  that,  as  plaintiff  is 
informed  and  believes  the  defendants  George  O.  Thompson, 
F.  A.  Thompson,  and  R.  E.  Thompson  claim  some  interest  in 
said  real  estate,  and  that  such  claim,  as  he  is  informed,  is 
based  upon  the  following  facts :  That  in  the  year  1878  J,  H. 
Thompson  died,  testate,  seised  of  said  real  estate,  and  leaving 
surviving  him  Elizabeth  L.  Thompson,  his  widow  —  who  is 
also  made  a  party  defendant  in  this  action  —  and  said  de- 
fendants first  above  named,  his  children.  The  will  of  said 
J.  II.  Thompson  is  set  out  and  reads  as  follows : 

I  give  and  bequeath  to  my  wife,  Elizabeth  L.  Thomp- 
son, all  real  estate  described  as  follows:  [Here  follows  a 
description  of  lands,  which  includes  with  others  the  lands  in 
controversy.]  Also  all  of  my  personal  property  of  every 
kind,  of  which  I  may  die  seised,  for  her  own  use,  and  for  the 
maintenance  and  education  of  my  children  during  her  nat- 
ural life,  and  after  her  death  all  said  property,  both  real  and 
personal,  then  remaining  in  her  possession,  or  the  proceeds 
of  said  property,  to  be  equally  divided,  share  and  share  alike, 
between  all  of  my  children  then  living.  Lastly,  I  appoint 
Elizabeth  L.  Thompson  executrix  and  William  J.  Hamilton 
executor  of  this  my  last  will,  with  full  power  and  authority 
to  sell  and  convey  any  or  all  of  said  property  to  pay  all  of 
my  just  debts,  and  to  apply  all  the  remainder  of  the  proceeds 
of  said  property  to  the  maintenance  of  the  family.  . 
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It  is  conceded  that  said  will  was  duly  admitted  to 
probate  in  said  county.  It  is  then  alleged  that  in  March, 
1883,  Elizabeth  L.  Thompson  conveyed  the  lands  in  contro- 
versy by  warranty  deed  to  William  J.  Hamilton,  who  entered 
into  possession  and  continued  therein  until  March,  1900, 
when  he  sold  and  conveyed  by  warranty  deed  to  R,  M.  Lewis. 
In  June,  1900,  Lewis  sold  and  conveyed  by  warranty  deed 
to  R.  W.  Meyer  and  J.  E.  Barnard,  who  in  May,  1901,  and 
by  like  deed,  conveyed  to  Elmer  E.  Barnard ;  that  the  latter, 
by  like  deed,  and  in  July,  1901,  conveyed  to  Mattie  F. 
Barnard,  who,  in  1903,  with  her  husband  J.  E.  Barnard, 
conveyed  by  like  deed  to  plaintiff.  The  said  Hamilton  is 
also  made  a  defendant,  and  the  decree  went  against  him,  and 
likewise  against  the  said  Elizabetji  L.  Thompson,  by  default 
for  want  of  appearance.  *  The  defendants  George  O.,  F.  A.^ 
and  R.  E.  Thompson  appeared  and  pleaded  jointly,  they 
admit  the  right  of  plaintiff  to  use  and  occupy  the  lands 
during  the  continuance  of  the  life  of  their  mother,  but  deny 
that  plaintiff  has  any  further  or  other  interest.  Pleading 
further,  and  as  a  basis  for  affirmative  relief,  they  exhibit  the 
will  of  their  father,  and  assert  that  thereunder  they  are  the 
owners  of  the  fee  of  the  lands,  and  demand  that  their  title 
be  quieted.  The  defendants  Barnard  and  Lewis  answered, 
admitting  the  conveyances  made  to  and  by  them,  and  in  cross 
petitions  against  their  codefendants  prayed  that  the  relief 
demanded  by  plaintiff  might  be  granted. 

Upon  the  trial  it  was  shown  that  at  the  time  of  the 
death  of  John  H.  Thompson  the  farm  was  incumbered  by 
tw^o  mortgages.  It  was  in  a  low  state 'of  cultivation,  and 
the  improvements  thereon  out  of  repair.  Upon  the  settle- 
ment of  the  estate,  which  was  in  the  year  1881,  the  final 
report  filed  made  it  appear  that  all  the  personal  property 
had  been  exhausted  in  payment  of  unsecured  debts  filed 
against  the  estate.  It  is  conceded  that  the.  report  was  ap- 
proved, and  the  executrix  and  executor  discharged.  Eliza- 
beth L.  Thompson  continued  in  the  occupancy  of  the  farm 
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with  her  children,  the  eldest  one  being  thirteen  years  old, 
and  the  youngest  one  three  years  old.  The  circumstances 
of  the  conveyance  by  Mrs.  Thompson  to  Hamilton  in  the  year 
1883  were  that  the  mortgages  had  become  due  and  she  could 
.  not  pay  them,  and  that  she  was  considerably  in  debt  other- 
wise. She  was  greatly  worried,  and  believed  that  she  would 
be  unable  to  pay  out  and  save  the  farm.  In  this  situation 
she  sought  a  conference  with  Hamilton,  who  was  her  brother, 
and  this  resulted  in  an  agreement  between  them  that  she 
should  convey  the  farm  and  a  considerable  portion  of  the 
stock  and  grain  on  hand  to  him,  in  consideration  of  which 
he  should  convey  to  lier  a  near-by  farm,  o\#ned  by  him,  of 
about  the  same  number  of  acres,  but  of  somewhat  less  value, 
and  clear  of  incumbrance,  together  with  a  lot,  with  small 
house  thereon,  in  Osceola,  and  should  pay  all  her  debts, 
amounting  to  about  $2,000.  And,  upon  being  had,  such 
agreement  was  carried  out.  Hamilton  took  possession  of 
the  farm  in  question  as  his  own  and  occupied  the  same  as 
owner,  paying  taxes  and  making  improvements  thereon  for 
seventeen  years,  when  he  sold  to  Lewis.  Said  Lewis,  the 
Bamards,  and  plaintiff  have  each  successively  occupied  as 
owners,  paying  taxes  and  making  improvements.  And  all 
this  was  with  full  knowledge  on  the  part  of  the  appealing 
defendants. 

Within  our  view,  it  is  not  necessary  to  define  in  precise 
terms  the  character  or  extent  of  the  estate  taken  by  Elizabeth 
L.  Thompson  under  the  will  of  her  husband.  The  record 
1.  Will:  presents  but  one  question,  and  that  is,  did  Mrs. 

ii)wer'oV*'       Thompson,  under  the  will,  have  power  to  sell 
disposal.  ^j^j   convey   title?     This   question   involves   a 

consideration  of  the  instrument  alone,  and  that  it  must  be 
answered  in  the  affirmative  is  clear  from  the  reading,  and 
upon  authority.  Note  the  provisions  of  the  will:  "I  give 
and  bequeath  to  my  wife  ...  all  real  estate  described 
as  follows:     •     .     .     Also  all  my  personal  property     .     .     . 

for  her  own  use,  and  for  the  maintenance  and  education  of 
Vol.  128  Ta.— 48 
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my  children  during  her  natural  life,  and  after  her  death  all 
of  said  property,  both  real  and  personal,  then  remaining  in 
her  possession,  or  the  proceeds  of  said  property,  to  be  equally 
divided,"  etc.  That  this  amounted  to  a  gift  —  whether  of 
the  fee  or  of  an  estate  for  life  is  inmiaterial  —  with  full  and 
unlimited  power  of  disposal  at  her  discretion,  seems  too  plain 
for  argument;  and  this,  especially  when  construed  in  con- 
nection with  the  last  clause  of  the  will.  First,  as  executrix, 
she  had  full  power  to  sell  and  convey,  not  only  to  pay  debts, 
but  for  the  maintenance  of  the  family,  and  we  think  it  was 
intended  that  upon  the  closing  of  the  estate  the  power  should 
continue  in  her  "  during  her  natural  life."  Moreover  it  will 
be  observed  that  the  grant,  if  such  it  be,  to  the  children  is 
not  of  or  pertaining  to  any  properly,  specific  or  general,  of 
which  the  testator  may  die  seised,  but  has  relation  to  any 
"  retaaining  in  her  possession,  or  the  proceeds  of  said  prop- 
erty." In  re  EstaJte  of  Proctor,  95  Iowa,  172;  Spaan  v. 
Anderson,  115  Iowa,  121 ;  Ernst  v.  Foster,  58  Kan.  438  (49 
Pac.  Kep.  527)  ;  Wiley  v.  Gregory,  135  Ind.,  647  (35  X.  E. 
Ilep.  507). 

As  this  is  not  an  action  against  Mrs.  Thompson  to 
compel  an  accounting  in  respect  of  her  trust,  and  as  neither 
fraud  or  want  of  consideration  is  pleaded,  we  need  not  go 
farther  than  to  follow  the  deed  into  the  hands  of  Hamilton. 
Authority  to  convey  being  shown,  we  must  hold  that  the  deed 
carried  the  title.  But,  if  this  were  not  true,  we  must  hold 
that  any  rights  for  which  defendants  might  otherwise  contend 
are  barred  by  lapse  of  time.  To  avoid  the  effect  of  the  long 
time  adverse  possession  on  the  part  of  plaintiff  and  his 
grantors,  defendants  rely  upon  three  matters  of  fact:  (1) 
That  Hamilton,  Laving  been  an  executor  of  the  will  of  J.  H. 
Thompson,  was  familiar  with  the  terms  of  such  will,  and  not 
only  knew,  but  was  bound  by  the  fact  that  Mrs.  Thompson 
had  no  more  to  convey  than  a  life  estate;  that  the  deed  to 
him,  notwithstanding  its  form,  operated  only  to  convey  a  life 
estate.     (2)  That  both  Mrs.  Thompson  and  Hamilton  were 
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advised  by  the  scrivener  who  drew  the  deed  that  the  children 
had  an  interest  in  the  land,  and  it  would  be  necessary  to 
procure  quitclaim  deeds  from  them  when  they  became  of 
age.  (3)  That  Hamilton,  while  in  possession,  was  told  by 
one  of  the  defendants,  F.  A.,  that  he  claimed  an  interest  in 
the  lands,  and  expected  some  day  to  assert  it. 

It  will  be  sufficient  to  refer  to  what  has  already  been 
said  respecting  the  estate  taken  by  Mrs.  Thompson  under  the 
will,  and  the  power  of  disposition  conferred  upon  her  by  that 
2.  QuiBTiNG        instrument.     It  may  be  added,  however,  that  it 
adwsc  is  made  certain  by  the  evidence  that  both  parties 

possession.  actcd  in  good  faith,  the  one  believing  that  she 
had  the  right  to  sell  and  convey  the  fee,  and  the  other  believ- 
ing he  had  the  right  to  purchase,  and  both  understood  that 
such  had  been  accomplished.  Moreover  the  consideration 
given  and  paid  was  adequate.  The  scrivener  who  drafted 
the  deed  was  called  as  a  witness,  and  Jie  testified  that  at  the 
time  he  had  some  doubt  as  to  the  proper  construction  to  be 
put  upon  the  will.  As  to  what  he  may  have  said  on  the 
subject,  he  testifies  that :  "  Possibly  I  told  him  [Hamilton] 
that  to  remedy  that  he  could  have  the  boys,  as  they  became 
of  age,  give  him  a  quitclaim.  I  told  Mr.  Hamilton  that  a 
quitclaim  deed  as  they  became  of  age  would  settle  the  mat- 
ter." 

Hamilton,  as  a  witness,  testifies  that  within  his  recollec- 
tion nothing  of  the  kind  was  said  on  the  subject  Now,  the 
doctrine  of  adverse  possession  presupposes  the  existence  of 
defects  in  the  chain  of  title,  and  it  requires  only  a  good  faith 
claim  of  right,  or  color  of  title,  to  make  such  possession  avail- 
able as  a  basis  of  perfected  title.  That  Hamilton  was  claim- 
ing title  all  the  time  is  not  questioned,  and  we  cannot  say 
that  the  possibility  that  something  was  said  as  to  the  possibil- 
ity that  the  boys  might  have  some  interest  is  sufficient  to 
charge  him  with  knowledge  that  he  did  not  in  fact  have  title, 
and  thus  impugn  the  good  faith  of  his  claim. 

Coming  to  the  remaining  matter  of  contention,  it  is  to 
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be  said  that  Hamilton  denies  with  positiveness  that  F.  A. 

Thompeon  ever  made  claim  to  him  of  any  interest  in  the 

lands^     Accordingly,  if  it  could  be  said  to  be 

8.  Laches.  •   i      i  r^  i 

material,  the  matter  was  not  proven.  Conced- 
ing, therefore,  that  the  appealing  defendants  had  rights  as 
remaindermen  under  the  will  of  their  father,  the  record  shows 
that  they  were  at  all  times  well  advised  as  to  the  situation, 
including  the  claim  of  right  asserted  by  plaintiff  and  his 
grantees,  and  this  for  fifteen  years  after  the  elder  de- 
fendant became  of  age  and  for  five  years  after  the  younger 
became  of  age ;  and,  this  being  true,  we  are  required  to  hold 
that  in  any  event  the  claim  now  asserted  by  them  comes  too 
late.  Marray  v.  Qvigley,  119  Iowa,  6;  Crawford  v.  Meis, 
123  Iowa,  610. 

We  find  no  error  in  the  decree,  and  it  is  affirmecL 


Digitized  by  VjOOQIC 


INDEX. 


Abstract  of  Titli  to  Aobncy 

ABSTRACT  OF  TITLE-    See  Equity. 

ACCOUNT. 
Application  of  pajrments.    Payments  on  an  account,  in  the  ab- 
sence of  an  agreement  or  direction  to  th.e-  contrary,  will  be 
applied  to  the  satisfaction  of  those  items  of  charge  which  are 
earliest  in  point  of  time..   Bank  v.  Seidensticker  et  al.,  54. 

ACTIONS. 

Action  against  firm:  Liability  of  partner.  An  action  against  a 
firm  only  will  not  authorize  recovery  against  a  partner "  indi- 
vidually.   Ogle  V.  Miller  &  Sachse,  474. 

Election  of  remedies.  To  constitute  an  election  of  remedies 
there  must  be  two  or  more  concurrent,  inconsistent  remedies, 
one  of  which  the  party,  by  bringing  his  action,  or  some  other 
decisive  act,  has  chosen  after  a  full  knowledge  of  all  the  facts. 
Under  this  rule  an  unsuccessful  action  to  recover  the  price 
paid  for  property  on  the  theory  of  a  rescission  of  the  pur- 
chase, will  not  preclude  another  action  for  breach  of  warranty, 
the  former  action  being  a  mistake  as  to  remedy.  Zimmerman 
V.  Robinson  &  Co.,  72. 

ADJUDICATION.    See  Judgments  —  Estates  of  Decedents. 

ADULTERY.     See  Criminal  Law  —  Subhead  Adultery. 

ADVERSE  POSSESSION.     See  Real  Property. 

AGENCY. 

Act  of  one  joint  broker:  Effect.  Where  two  agents  jointly  con- 
tract to  effect  a  sale  of  land  on  commission,  each  is  bound  by 
any  act  of  the  other  in  relation  to  the  subject  matter.  Stotts 
V.   Miller,  633. 

Authority  of  agent  to  waive  conditions.  An  agent  having  au- 
thority to  sell  a  machine  under  a  contract  containing  condi- 
tions for  the  benefit  of  the  seller,  has  authority  to  bind  his 
principal  by  a  waiver  of  such  conditions;  nor  is  his  authority 
limited  by  a  general  provision  in  the  contract  that  no  person 
has  power  to  "add  to,  abridge  or  change  this  warranty." 
First  Nat'l  Bank  v.  Dutcher,  413. 
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Commission  on  sale  of  land.  Where  a  broker  with  whom  prop- 
erty is  listed  for  exchange  on  stated  terms,  brings  the  parties 
together  and  a  satisfactory  trade  is  effected  through  the  agent's 
instrumentality,  though  on  different  terms,  he  is  entitled  to  his 
commission;  under  the  evidence. the  question  of  whether  the 
exchange  was  effected  by  the  agent  was  properly  submitted  to 
the' jury.     Reid  v.  McNerney,  350. 

A  real  estate  broker  who  agrees  to  find  a  purchaser  at  a  stated 
price  and  upon  terms  satisfactory  to  the  owner,  has  the  bur- 
den of  showing  a  binding  contract  of  sale  to  entitle  him  to 
his  commission;  and  where  the  contract  was  for  an  exchange 
of  properties  subject  to  an  inspection  and  that  failure  to  in- 
spect within  a  specified  time  should  render  the  contract  bind- 
ing, proof  of  such  failure  was  a  part  of  the  agent's  main  case  in 
a  suit  for  the  commission.     Stotts  v.  Miller,  633. 

Commission  contract:  Construction.  Under  a  contract  ap- 
pointing plaintiff  as  defendant's  agent  for  the  sale  of  ma- 
chinery in  a  certain  territory,  binding  him  to  the  sale  of  no 
other  like  machinery  and  reserving  to  defendant  the  right  to 
terminate  the  agency  if  dissatisfied  and  to  send  its  own  can- 
vassers into  the  territ;ory,  such  agent  is  entitled  to  notice  of 
the  principal's  dissatisfaction  and  intention  to  send  canvassers 
into  the  field  before  he  can  be  deprived  of  his  commissions  on 
machines  sold  by  defendant.     Hilliker  &  Son  v.  Allen,  607. 

Fraud.  In  the  sale  of  corporate  stock  through  an  agent,  the 
principal  is  charged  with  the  agent's  knowledge  of  his  own 
false  representations  as  to  the  value  of  the  stock.  Campbell 
V.  Park  et  al.,  181. 

Liability  of  agent:  Conversion:  Evidence.  In  an  action  upon 
a  written  contract  of  agency,  to  recover  of  an  agent  the  price 
of  a  machine,  alleging  that  the  agent  in  violation  of  the  con- 
tract neglected  to  secure  proper  settlement  with  the  purchaser, 
the  evidence  is  reviewed  and  held  insufficient  to  establish  the 
agent's  liability  under  the  contract;  and,  further,  that  neither 
the  pleadings  nor  the  evidence  authorized  a  recovery  on  the 
ground  of  conversion.  Pneumatic  Weigher  Co.  v.  Burnquist, 
709. 

Proof  of  agency.  After  the  execution  of  a  note  and  mortgage, 
the  mortgagee  refused  to  make  the  loan  and  assigned  the 
papers,  without  consideration,  to  the  agent  of  mortgagors  who 
negotiated  the  loan.  Such  agent  used  the  same  as  collateral 
security  for  another  loan  from  other  parties  who  arc  seeking 
in  this  action  to  enforce  payment  by  foreclosure  of  the  mort- 
gage.   On  an  issue  as  to  the  agent's  authority  to  make  the  lat- 
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ter  loan  the  evidence  is  reviewed  and  held  insufficient  to  show 
authority.  Keegan  v.  Rock,  39. 
The  fact  that  a  mortgagee  consents  to  rely  on  an  abstract  of 
title  prepared  by  the  agent  of  the  borrower,  does  not  make  him 
the  agent  of  the  mortgagee,  so  as  to  charge  the  mortgagee 
with  such  agent's  uncommunicated  knowledge  of  defects  in  the 
title.     Boyd  v.  Boyd  et  al.,  699. 

AIDING  AND  ABETTING.    See  Criminal  Law  —  Subhead  Aid- 
ing AND  Abetting. 

APPOINTMENT  OF  ASSISTANT  PROSECUTOR.    See  Crim- 
inal Law  —  Subhead  Practice. 

ARGUMENT.     See  New  Trial. 

APPEAL. 

Appeal  from  interlocutory  order.  An  appeal  from  an  interlocu- 
tory order  denying  a  trial  in  equity  and  the  filing  of  a  super- 
sedeas bond,  will  not  deprive  the  court  of  jurisdiction  and 
render  its  judgment  a  nullity.  First  Nat'l  Bank  v.  Dutcher, 
413. 

Assignment  of  error:  A£Brmance.  Where  a  paper  filed  in  the 
submission  of  a  cause  on  appeal  and  denominated  "  argument 
f  appellant "  contains  no  statement  of  the  grounds  of  objec- 
tion to  the  judgment  or  order  appealed  from,  the  same  does 
not  amount  to  an  assignment  of  error,  and  the  judgment  of 
the  lower  court  will  be  affirmed  on  motion  without  considering 
the  merits  of  the  case.  McCormick  Machine  Co.  v.  McCor- 
mick,  155. 

Certification  and  preservation  of  evidence.  Unless  the  evidence 
in  an  equitable  action  is  certified  and  preserved  as  provided 
in  Code  section  3652,  it  will  be  subject  to  a  motion  to  strike 
on  appeal,  even  though  the  action  was  tried  on  an  agreed  state- 
ment of  facts.     Co-operative  Bank  v.  Meldrum,  694. 

Consolidation  of  appeals.  The  interests  of  an  owner  and  tenant 
in  a  condemnation  proceeding  are  not  joint  but  several,  and  the 
overruling  of  a  motion  to  consolidate  their  appeals  upon  a  re- 
fusal of  defendant  to  agree  to  separate  verdicts  was  not  erro- 
neous.   Simons  et  al.  v.  Railway,  139. 

Denial  of  additional  abstract  Where  there  is  a  denial  by  the 
appellant  of  the  appellee's  additional  abstract,  which  relates  to 
the  evidence,  the  transcript  of  the  evidence  should  not  onfy 
be  certified,  but  the  denial  abstract  or  printed  argument 
should  point  out  the  specific  pages  of  the  transcript  relied  on 
to  sustain  the  denial.     Lundvick  v.  Fire  Ins.  Co.,  347. 
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Dismissal  of  appeaL  In  a  condemnation  proceeding  the  service 
of  a  notice  of  appeal  on  the  adverse  party  and  the  sheriff  con- 
fers jurisdiction  on  the  court,  and  when  the  appeal  has  been 
properly  docketed  the  appellee  cannot  have  it  dismissed  or 
the  award  of  the  jury  affirmed,  on  the  ground  that  the  tran- 
script of  proceedings  before  the  sheriff's  jury  was  not  filed  in 
the  case  until  it  was  reached  for  trial.  Simons  et  al.  v.  Rail- 
way, 139. 

Docketing  appeal:  Filing  transcript:  Waiver.  Where  the  court 
obtains  jurisdiction  by  service  of  the  notice  of  appeal  in  a  con- 
demnation proceeding,  a  general  appearance  of  the  parties  and 
agreements  as  to  the  disposition  of  the  case  which  are  made  a 
matter  of  record  will  amount  to  a  waiver  of  strict  compliance 
with  the  statutes  relating  to  docketing  and  filing  a  transcript, 
and  the  court's  discretion,  under  such  circumstances,  to  dis- 
miss and  affirm,  will  not  be  interfered  with.     Idem, 

Injunctional  order.  Under  Code,  section  242,  an  appeal  may  be 
taken  from  an  order  denying  a  temporary  writ  of  injunction  in 
a  proceeding  to  abate  a  liquor  nuisance,  although  the  abstract 
does  not  disclose  a  record  entry  of  the  order  signed  by  the 
judge.    Donnelly  v.  Smith  et  al.,  257. 

Instructions:  Review  on  appeal.-  A  defendant,  on  an  appeal 
from  a  ruling  granting  a  new  trial,  cannot  complain  of  in- 
structions to  which  no  objection  was  made,  unless  upon  the 
whole  case  the  plaitiff  had  no  right  of  recovery.  Werthman 
et  al.  V.  Railroad  Co.,  135. 

Parties.  Where  the  notice  of  condemnation  proceedings  was 
addressed  to  and  served  upon  the  landowner  and  wife,  and 
also  his  tenant,  and  the  sheriff's  jury  was  advised  of  their  re- 
spective interests  and  made  an  award  to  the  owner  alone, 
ignoring  the  tenant,  a  joint  appeal  by  the  owner  and  tenant 
was  not  necessary;  nor  was  either  required  to  serve  notice  of 
appeal  on  the  other.    Simons  et  al.  v.  Railway,  139. 

Review  of  question  not  raised  below.  Where  there  was  no  rul- 
ing of  the  trial  court  with  respect  to  the  right  of  certain  at- 
torneys to  take  part  in  the  trial  of  a  cause,  an  objection 
thereto  will  not  be  reviewed  on  appeal.     Bray  v.  Bray,  234. 

Review  of  verdict.  A  verdict  of  conviction  approved  by  the  trial 
court  will  not  be  disturbed  on  appeal,  on  grounds  involving 
simply  the  credibility  of  witnesses.     State  v.  Pingel,  515. 

Striking  from  files.  Where  appellee's  motion  on  appeal,  to  dis- 
miss and  affirm  for  failure  to  file  a  transcript  and  pay  the  fee 
was  correctly  overruled,  it  was  not  prejudicial  to  strike  from 
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the  files  its  answer  raising  the  same  question.    Simons  et  al.  v. 
Railway,  139. 

iSuffidency  of  evidence:  Review.  Upon  an  assignment  of  error 
that  the  verdict  is  without  support  in  the  testimony,  the  ap- 
pellate court  will  accept  as  established  all  that  the  testimony 
fairly  tends  to  prove  in  appellee's  favor.  Pneumatic  Weigher 
Co.  V.  Burnquist,  709. 

Trial  de  novo.  Special  proceedings  are  generally  triable  on  er- 
rors in  the  appellate  court,  but  disbarment  proceedings  are 
triable  de  novo.      State  v.  Mosher,  82. 

"Waiver  of  error.    Where  an^action  has  been  tried  by  both  parties 
and  submitted  on  the  theory  that  a  certain  issue  was  presented . 
by  the  pleadings,  neither  can  insist  on  appeal  that  the  ques- 
tion is  not  in  the  case.    Overhouser  v.  Am.  Cereal  Co.,  580. 

A  district  court  on  dismissing  a  writ  of  error  to  a  justice  has 
no  authority  to  enter  a  final  judgment  in  the  case.  Simmons 
V.  Railway  Co.,  306. 

The  constitutionality  of  the  statute  authorizing  substituted  serv- 
ice cannot  be  first  raised  on  appeal.     Hass  v.  Leverton,  79. 

Heview  of  proceedings  before  a  justice.  The  supreme  court,  on 
appeal  from  the  district  court,  will  not  review  directly  proceed- 
ings had  in  the  justice  court  where  the  case  originated.  Sim- 
mons V.  Railway  Co.,  306. 

Same.  Where  a  justice  made  no  ruling  except  to  enter  judg- 
ment after  trial  on  the  merits,  an  appeal  and  not  a  writ  of 
error  is  the  proper  remedy.    Idem. 

JkKREST     OF    JUDGMENT.    See     Criminal     Law  — Subhead 

ASSAULT.      See  Criminal  Law  — Subhead  Assault. 
Practice. 

ASSAULT    AND    BATTERY.    See    Criminal    Law  — Subhead 
Assault. 

ASSUMPTION  OF  RISK.     See  Negugence. 

ATTACHMENT. 

Wrongful  issuance:  evidence.  Where  an  attachment  issued  on 
the  ground  that  defendant  was  about  to  remove  his  property 
from  the  county  and  refused  to  pay  or  secure  the  plaintiff, 
proof  that  he  intended  to  pay  the  debt  before  removal,  that 
plaintiff  had  agreed  to  place  the  claim  with  another  for  col- 
lection and  that  defendant  had  never  refused  to  pay  or  secure 
the  debt,  was  sufficient  to  authorize  a  finding  that  the  attach- 
jnent  was  wrongfully  sued  out.    Tullis  v.  Mc Clary,  493 
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Damages.  Time  and  money  spent  in  preparing  to  defend  an  at- 
tachment and  in  procuring  a  delivery  bond,  and  the  use  of  a 
team  in  connection  therewith,  are  elements  of  damage  for 
wrongfully  suing  out  the  attachment.    Tullis  v.  McClary,  493. 

ATTORNEYS. 

Disbarment:  Procedure.  Code  section  326  relating  to  disbar- 
ment proceedings  contemplates  an  examination  of  the  accusa- 
tion by  the  court  and  a  finding  as  to  its  sufficiency  before  the 
accused  is  ordered  to  answer;  but  where  the  order  to  answer 
is  previously  made  and  defendant  tests  the  sufficiency  of  the 
accusation  by  motion  or  otherwise,  the  irregularity  is  waived. 
Idem. 

Same.  The  order  appointing  attorneys  to  draw  an  accusation  in 
disbarment  proceedings  need  not  contain  a  recital  of  facts 
upon  which  the  prosecution  is  to  be  based,  but  the  attorneys 
may  include  therein  such  matters  as  they  deem  proper.    Idem. 

Same.  The  enactment  of  Code  section  309  giving  to  the  Su- 
preme Court  exclusive  authority  to  license  persons  to  practice 
law,  did  not  operate  to  repeal  by  implication  Code  section  323 
authorizing  any  court  of  record  to  revoke  or  suspend  such  li- 
cense, but  the  district  court  still  retains  jurisdiction  to  try  and 
determine   disbarment  proceedings.    Idem. 

Depositions  in  disbarment  proceeding.  A  disbarment  proceeding 
is  not  criminal  in  its  nature  but  a  special  civil  proceeding,  and 
a  defendant  is  not  necessarily  entitled  to  be  confronted  in 
court  by  the  witnesses  but  evidence  may  be  offered  in  the 
form    of   depositions.    Idem. 

Denial  of  accusation:  Effect  of.  Sworn  denial  of  the  accusation 
in  a  disbarment  proceeding  does  not  require  a  dismissal  of  the 
action  thus  leaving  the  defendant  to  meet  a  prosecution  for 
perjury,  but  raises  an  issue  for  the  determination  by  the  court. 
Idem. 

Evidence.  In  a  proceeding  to  revoke  defendant's  license  tQ  prac- 
tice law,  the  evidence  is  reviewed  and  held  to  warrant  a  judg- 
ment of  revocation.    Idem. 

Moral  character.  The  license  to  practice  law  of  one  who  ceases 
to  be  of  good  moral  character,  may  be  revoked  for  that  rea- 
son although  it  may  not  be  one  of  the  statutory  grounds  of 
revocation;  but  the  moral  delinquencies  must  be  such  as  to 
unfit  the  person  accused  for  a  proper  discharge  of  the  trust 
reposed  in  him,  among  which  are  a  want  of  common  honesty, 
especially   in   professional   mtercourse.    Idem. 
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Banks  and   Banking  to  Bankruptcy 

BANKS  AND  BANKING. 
Bank  check:  Equitable  assignment.  A  check  on  a  general  de- 
posit amounts  to  an  equitable  assignment  of  the  fund  to  that 
extent,  and  though  unpaid  creates  a  right  to  the  fund  superior 
to  that  of  a  subsequent  attachment.  Such  an  assignment  is 
unaffected  by  the  recording  acts.     Kuhnes  v.  Cahill,  594. 

Deposits:  Limitation  of  action.  A  deposit  in  a  bank  does  not 
constitute  a  loan  of  the  money  to  the  bank;  and  the  statute  of 
Hmitations  will  not  commence  to  run  against  an  action  on 
a  certificate  of  deposit  until  demand  for  payment  has  been 
made,  and  such  demand  need  not  be  made  within  the  period 
of  limitation  when  computed  from  the  date  of  the  deposit. 
Elliott  V.  Bank,  275. 

Election  of  remedies.  The  holder  of  a  bank  check,  who,  disre- 
garding the  same,  sues  for  the  amount,  aiding  the  action  by 
attachment  of  the  bank  on  which  the  check  was  drawn,  is 
•  bound  by  an  election  of  remedies  and  cannot  claim  the  fund 
in  bank,  by  virtue  of  the  check,  as  against  the  holders  of  other 
checks  drawn  prior  to  the  attachment.     Knhnes  v.  Cahill,  594. 

Payment  of  taxes  by  bank:  Recovery  from  stockholders.  It  is 
the  legal  duty  of  a  national  bank  to  pay  the  taxes  assessed 
against  its  stock,  and  it  is  authorized  to  deduct  the  same  from 
dividends  due  the  stockholders,  without  a  resolution  of  the 
board  of  directors  to  that  effect;  and  where  such  payment  has 
been  made  the  claim  for  reimbursement  is  a  bank  asset  for  the 
recovery  of  which  an  individual  stockholder  cannot  maintain 
an  action  against  the  bank  for  his  own  benefit,  unless,  pos- 
sibly, the  bank  has  refused  to  act.  Kennedy  v.  Citizens'  Nat*l 
Bank,  561. 

Savings  banks:  Cashier's  bond:  Liability  of  sureties.  The 
bond  of  a  savings  bank  cashier  must  be  construed  in  con- 
nection with  the  terms  of  his  appointment,  and  if  his  election 
to  the  position  is  for  a  definite  period,  the  bond  ceases  to  be 
effective  on  the  expiration  of  the  term  and  the  sureties  thereon 
are  not  liable  for  his  defalcation  occurring  thereafter.  Bank 
v.  Seidensticker  et  al.,  54. 

BANKRUPTCY. 

Pleadings.  In  an  action  by  a  trustee  in  bankruptcy  to  recover 
the  value  of  goods  transferred  by  the  bankrupt,  the  petition, 
in  the  absence  of  a  request  for  a  more  specific  statement,  is 
held  to  sufficiently  allege  the  insolvency  of  the  bankrupt,  that 
a  preference  was  created  by  the  transfer,  that  defendants  had 
cause  to  believe  that  a  preference  was  intended,  and  that  the 
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transfer  was  made  both  on  the  part  of  the  bankrupt  and  the 
defendants  with  intent  to  delay  other  creditors.  Ferguson  v. 
Lederer  et  al.,  286. 

Preferences:    Investment  of  non-exempt  property  in  homestead. 

After  a  husband's  insolvency,  his  wife,  holding  his  note,  pro- 
cured a  third  person  to  pay  a  mortgage  on  the  family  home- 
stead taking  an  assignment  thereof,  and  also  an  assignment  of 
the  note  against  the  husband  as  security,  which  it  was  agreed 
should  be  filed  as  a  claim  against  his  estate.  Within  four 
months  the  wife  became  an  involuntary  bankrupt.  Held,  that 
the  assignee  acquired  the  note  in  good  faith  and  for  a  present, 
iair  consideration  and  was  entitled  to  be  reimbursed  out  of 
the  husband's  estate  to  the  extent  of  the  amount  so  advanced 
by  him,  but  that  the  transaction  in  excess  of  the  assignee's 
interest  was  in  fraud  of  the  wife's  creditors  and  her  trustee 
in  bankruptcy  was  entitled,  to  an  assignment  of  the  note  and 
mortgage  upon  payment  of  the  assignee's  interest.  Qarkc  v. 
Sherman  et  al.,  353. 

Preferences:  Action  to  set  aside  transfer.  Where  the  evidence 
shows  a  purpose  on  the  part  of  the.  agents  of  creditors  of  a 
bankrupt  to  secure  their  claim  to  the  exclusion  of  other  cred- 
itors, such  purpose  renders  the  transfer  made  within  four 
months  preceding  bankruptcy,  void,  and  it  will  be  set  aside 
at  the  suit  of  the  trustee  in  bankruptcy.  Ferguson  v.  Lederer 
et  al.,  286. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Contract:  Usury:  Legalization.  Although  a  building  and  loan 
contract  was  usurious,  since  it  antedated  the  Act  of  the 
Twenty-seventh  General  Assembly  on  that  subject  it  was 
legalized  thereby.    Co-operative  Bank  v.  Meldrum,  694. 

BASTARDS.     See  Wnxs. 

BILLS  AND  NOTES.     See  Negotiable  Instruments. 
BONDS.      See  Banks  and  Banking. 
<:ANCELLATI0N  op  instruments.     See  Equity. 

CARRIERS.  For  Carriers  op  Passengers  see  Railroads. 
Intoxicating  liquors:  C.  O.  D.  sales:  Liability  of  express  com- 
pany. The  transportation  and  delivery  of  a  C.  O.  D.  package 
of  liquor  by  an  express  company  does  not  render  the  com- 
pany liable  for  damages  resulting  from  the  use  thereof. 
Chambers  v.  Adams  Express  Co.,  154. 

•CHAMPERTY.     See  Contracts. 
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CHATTEL  MORTGAGES. 

Agreement  for  sale  of  property.  The  absence  of  an  express 
agreement  that  the  proceeds  arising  from  the  sale  of  a  mort- 
gaged stock  of  goods  should  be  applied  on  the  mortgage  debt^ 
will  not  invalidate  the  instrument  where  the  same  provided 
that  the  mortgagor  should  retain  the  possession  and  sell  there- 
from at  retail,  with  an  oral  agreement  that  the  stock  should 
be  kept  up.    Ward  v.  Parker,  124. 

Estoppel.  A  mortgagee  is  not  estopped  to  rely  on  his  mortgage 
as  against  creditors  of  the  mortgagor,  who  fail  to  show  that 
credit  was  extended  to  him  on  the  strength  of  his  unencum- 
bered ownership  of  the  property,  or  that  the  mortgage  is  void 
for  any  reason.    Idem. 

Witiiholding  from  record:  Fraud.  The  fact  that  a  chattel  mort- 
gage is  withheld  from  record  for  a  time  will  not  render  it 
void,  where  there  is  no  showing  that  it  was  fraudulently  with- 
held by  an  agreement  of  the  parties  thereto.    Idem, 

Value  of  mortgaged  property:  Fraud.  The  fact  that  a  mortgage 
covers  a  stock  of  goods  exceeding  in  value  the  amount  of  the 
debt  does  not  affect  its  validity,  where  there  is  no  shov^ing 
that  the  same  was  given  to  defraud  creditors.    Idem. 

Landlord's  lien:  Priority.  A  mortgage  given  by  a  tenant  for 
the  purchase  price  of  property  taken  onto  the  leased  premises 
and^  as  a  part  of  the  transaction  of  purchase,  is  superior  to 
the  lien  of  the  landlord  thereon  for  rent  subsequently  accruing. 
Arnold  v.  Hewitt,  671. 

COMMISSIONS  FOR  SALE  OF  REAL  ESTATE.     See  Agency. 

CONDEMNATION.     See  Eminent  Domain. 

COSTS. 

Amendment  to  abstract.    Where  an  amendment  to  appellant's 
abstract  supplies  material  omissions,  the  costs  will  not  be  taxed 
•  to  appellee.    Williams  v.  Park  Association,  32. 

Taxation  of  costs.  The  overruling  of  a  motion  to  tax  the  costs 
to  plaintiff  on  the  ground  that  defendants  were  sued  in  the 
wrong  county,  where  one  of  them  was  in  fact  a  resident  of  the 
county  of  trial,  was  not  erroneous;  and  even  if  the  motion 
had  been  proper  defendants  wpuld  only  be  entitled  to  recover 
that  portion  of  the  costs  incurred  by  reason  of  the  fact  that 
the  suit  was  brought  in  the  wrong  forum.  Prewitt  v.  Wilson 
et  al.,  198. 
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CONSTITUTIONAL   LAW.    See  also  Eminent  Domain  — 
Statutes. 

Appeal.  The  provision  in  Code  section  1947,  that  a  landowner, 
on  appeal  from  the  order  of  a 'board  of  supervisors  fixing  the 
assessment  upon  lands  within  a  drainage  district,  shall  not 
be  permitted  to  show  that  his  lands  received  no  benefit  from 
the  improvement,  does  not  render  the  act  of  which  said  sec- 
tion is  a  part  unconstitutional  because  limiting  the  scope  of  the 
appeal,  as  an  appeal  is  not  a  constitutional  right.  Ross  v.  Su- 
pervisors, 427. 

Drainage  districts:  Notice.  Chapter  2,  title  10,  of  the  Code  as 
amended  by  the  Thirtieth  General  Assembly  is  not  unconsti- 
tutional because  failing  to  provide  notice  to  a  property  owner 
whose  lands  are  affected  by  the  establishment  of  a  drainage 
ditch,  and  a  hearing  as  to  what  land  shall  be  included  in  the 
drainage  district  and  as  to  whether  his  land  shall  be  included 
therein.    Idem. 

Limitation  of  right  of  action  by  contract  A  provision  in  an  em- 
ploye's contract  with  a  railway  company,  limiting  a  right  of 
action  for  an  injury  resulting  to  such  employe  through  the 
negligence  of  a  co-employe,  is  in  violation  of  Code  section 
2071  and  is  void.     Mumford  v.  Railway  Co.,  685. 

Same.  The  provisions  of  Code  section  2071,  relating  to  the  lia- 
bility of  a  railway  company  for  injury  sustained  by  an  employe 
through  the  negligence  of  a  co-employe,  are  not  an  unconstitu- 
tional infringement  with  the  right  of  private  contract.         Idem. 

County  high  schools:  Tuition.  Chapter  84,  Acts  of  the  Twenty- 
seventh  General  Assembly  relating  to  county  high  schools  is 
not  unconstitutional  because  the  legislative  act  embodies  a 
subject  not  clearly  expressed  in  the  title,  namely,  that  it  at- 
tempted to  amend  Code  section  2803  relating  to  ordinary  school 
corporations;  nor  is  the  act  unconstitutional  on  the  ground 
that  the  legislature  had  no  power  to  compel  the  school  cor- 
poration to  pay  for  the  education,  of  pupils  attending  the 
county  high  school  without  the  corporation's  consent.  Boggs 
V.  School  Township,  15. 

Municipal  indebtedness.  Section  3,  Article  11,  of  the  constitu- 
tion limiting  municipal  indebtedness,  became  self-executing  on 
its  adoption  without  subsequent  legislation  to  give  it  force 
and  effect;  and  such  provision  can  not  be  extended  so  as  to 
include  cases,  the  subject  matter  of  which  does  not  bring  them 
within  the  fair  intendment  of  the  language  used.  Halsey  & 
Co.  V.  City  of  Belle  Plaine,  467. 
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Same.  In  the  construction  of  a  constitutional  provision  the 
words  employed  should  be  given  their  natural  sense  in  the 
light  of  the  conditions  then  existing  respecting  the  evil  sought 
to  be  limited  or  guarded  against,  and  for  this  purpose  resort 
may  be  had  to  authentic  history,  constitutional  debates  and 
contemporary  legislation  relating  to  such  matter.    Idem. 

Same.  The  words  "  value  of  the  taxable  property "  of  section 
three,  article  eleven  of  the  constitution,  prohibiting  municipal 
indebtedness  in  excess  of  five  per  cent  of  the  value  of  the 
property  located  therein,  refers  to  the  actual  value  of  the 
property  and  not  to  the  taxable  value  thereof  as  prescribed 
in  Code  section  1305,  which  provides  that  property  shall  be 
listed  at  its  actual  value  and  assessed  at  twenty-five  per  centum 
thereof.    Idem. 

Public  use.  The  public  use  for  which  property  may  be  taken 
under  the  constitution  is  to  be  determined  by  the  legislature  in 
the  first  instance,  but  such  use  must  enure  to  the  benefit  of 
those  concerned,  when  considered  as  members  of  the  com- 
munity and  not  as  individuals,  and  the  right  to  participate  in 
the  benefits  must  be  common,  although  not  affecting  all  per- 
sons in  the  same  manner.     Sisson  v.  Supervisors,  442. 

CONTRACTS.  For  contracts  affecting  real  property,  see  Real 
Property  —  As  affecting  the  right  of  private  contract,  see  Con- 
stitutional Law. 

Avoidance.  A  contract  of  the  husband  alone  to  sell  a  home- 
stead is  void  in  favor  of  both  husband  and  wife.  Hostetler  v. 
Eddy,  401. 

Breach  of  warranty:  Evidence.  The  evidence  in  an  action  to 
enforce  payment  for  a  threshing  engine  is  reviewed  and  held 
insufficient  to  entitle  the  defendant  to  rescind  the  contract  of 
sale  on  the  ground  of  breach  of  the  warranty  or  to  entitle 
him  to  any  affirmative  relief.  Garr,  Scott  &  Co.  v.  Halverson, 
603. 

Champerty.  An  agreement  to  prosecute  a  suit  for  divorce  and 
pay  witness  fees  for  a  stated  sum  is  champertous.  Barngrover 
V.  Pettigrew,  533. 

Construction.  The  provisions  in  a  contract  of  sale  prepared  by 
the  seller  and  limiting  his  liability  under  the  warranty  are  to 
be  strictly  construed  against  him.  First  Nat'l  Bank  v.  Dutcher, 
413. 

Divisibility:  Fraud.  A  commission  contract  for  the  sale  of  land, 
which  originally  provided  that  the  broker  should  have  all  the 
property  sold  for  over  a  stated  amount,  and  by  a  later  agree- 
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ment  he  was  to  receive  a  stated  sum  in  addition  thereto,  sacb 
contract  became  an  entirety  and  any  fraud  of  the  agent  in 
procuring  the  agreement  for  additional  compensation  vitiated 
the  entire  contract.    Braden  v.  Randies,  653. 

Fraud.  The  mere  expression  of  opinion  by  an  agent  concerning 
the  service,  ability  and  capacity  of  a  machine,  cannot  be  made 
the  basis  of  an  action  for  fraud  in  procuring  the  contract  of 
sale,  especially  where  the  statements  are  covered  by  a  writ- 
ten warranty  upon  which  the  right  to  rescind  is  predicated- 
Garr,  Scott  &  Co.  v.  Halverson,  603.    • 

Minor's  contracts:  Disaffirmance:  Fraud.  In  a  proceeding  to 
disaffirm  a  minor's  contract  for  the  purchase  of  corporate 
stock  and  to  recover  back  the  consideration  paid  therefor,  the 
evidence  is  reviewed  and  held  sufficient  to  show  that  the  in- 
dorsee of  the  minor's  note,  given  as  part  consideration  for 
,  the  stock,  obtained  the  same  with  knowledge  of  the  minority^ 
and  that  it  was  originally  procured  by  fraudulent  representa- 
tions as  to  the  solvency^  of  the  corporation.  Seeley  v.  Seeley- 
Howe-Le  Van  Co..  294.^ 

Disaffirmance:  Release  of  minor  and  surety.  Timely  disaffirm- 
ance and  a  return  or  offer  to  return  the  consideration  received 
will  relieve  both  a  minor  and  his  surety  from  further  liability 
on  the  minor's  contract,  even  though  the  obligation  is  held 
by  an  indorsee  where  such  indorsee  took  the  same  with 
notice  of  the  minority,  that  disaffirmance  was  about  to  be 
made,  and  also  knowing  at  the  time  it  took  a  renewal  obliga- 
tion that  the  payee  was  insolvent.    Idem. 

Preferences.  Neither  a  claim  for  damages  for  false  representa- 
tions in  the  sale  of  corporate  stock,  nor  for  money  paid  in 
the  purchase  thereof  by  a  minor  on  a  contract  which  he  after- 
wards disaffirmed,  nor  the  claim  of  an  indorsee  of  such  con- 
tract who  has  been  denied  recovery  thereon  because  of  the 
disaffirmance,  are  entitled  to  preference  in  the  distribution  of 
the  insolvent  estate  of  the  corporation.    Idem. 

Public  policy.  A  contract  to  procure  the  evidence  and  prosecute 
a  suit  for  divorce  is  void  as  against  public  policy.  Barngfrover 
V.  Pettigrew,  533. 

Quantum  meruit.  Where  there  can  be  no  recovery  on  a  contract 
for  services  because  void  as  against  public  policy,  there  can 
be  no  recovery  on  a  quantum  meruit  for  such  service.    Idem. 
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Contracts    Continued  to  Convsyancss 

Rescission.  Under  the  record  it  is  held  that  the  court  could  not 
say  as  a  matter  of  law  that  the  purchaser  had  lost  his  right  to 
rescind  the  contract  by  a  continued  use  of  the  machine.  First 
Nat'l  Bank  v.  Butcher,  413. 

CONSPIRACY.     See  Criminal  Law  — Subhead  Conspiracy. 

CONVEYANCES.    FRAUDULENT    CONVEYANCES.     See 

that  title. 

Action  to  cancel  a  deed:  Insertion  of  grantee's  name  by  agent: 
Restoration  of  purchase  money:  Evidence.  In  an  action  to 
cancel  a  deed  on  the  ground  that  the  grantee*s  name  was  in- 
serted by  the  unauthorized  act  of  plaintiff's  agent,  such  gran- 
tee can  not  require  the  plaintiff  as  a  condition  precedent  to  the 
relief  sought  to  restore  any  part  of  the  purchase  money  paid 
to  such  agent  without  showing  that  the  plaintiff  received  the 
same  or  a  portion  thereof.  Evidence  reviewed  and  held  in- 
sufficient to  show  that  any  money  paid  by  the  grantee  passed  to 
the  plaintiff.    Mitchell  v.  Squire  et  al.,  269. 

Delivery  of  deed.  The  declarations  of  a  vendee  of  land  made  at 
the  time  the  deed  was  presented  to  him  are  admissible  on  the 
question  of  delivery  of  the  deed,  as  a  part  of  the  res  gestcs 
and  for  the  purpose  of  showing  his  intent  respecting  its 
delivery  and  acceptance,  even  though  the  vendor  was  not  pres- 
ent.    Renshaw  v.  Dignan,  722. 

Evidence:  Reconveyance.  Where  the  issue  was  whether  a 
vendee  had  received  and  accepted  a  deed  to  the  property, 
evidence  that  he  was  willing  to  reconvey  any  interest  acquired 
through  the  deed  was  immaterial  in  an  action  by  him  for 
the  price,  but  in  view  of  the  court's  instruction  its  admis- 
sion was  without  prejudice.    Idem. 

Presumption  of  delivery.  The  execution  and  recording  of  a 
conveyance  create  a  presumption  of  delivery,  but  this  pre- 
sumption may  be  overcome  by  clear  and  satisfactory  evidence. 
Davis  V.  Hall  and  Bartels,  647. 

A  deed  will  not  be  presumed  to  have  been  delivered,  so  as  to 
defeat  an  attachment  on  the  property,  while  anything  re- 
mained to  be  done  to  the  execution  and  acknowledgment  of 
the  same,  or  until  accepted  by  the  grantee  regardless  of  the 
future  intention  of  the  grantors.    Sheehy  v.  Scott,  551. 

Delivery  of  deed:  Interest  on  purchase  price.  A  grantor  who 
fails  to  furnish  a  deed  in  form  and  at  the  time  required  of 
him  by  the  contract  of  sale,  is  not  entitled  to  interest  on  the 
purchase  price  for  the  time  the  deed  is  so  delayed.  Coal  Co. 
V.  Findley,  696. 
Vol  128  I  A.— 49 
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CORPORATIONS.    As   to   Banks  and   Banking,   Insurance 
AND  Railroads,  see  those  titles. 

Corporate  stock:  Proof  of  ownership.  On  an  issue  of  the 
ownership  of  corporate  stock,  where  both  parties  claim  title 
through  a  receiver's  sale,  it  is  unnecessary  for  plaintiff  to 
prove  the  receivership,  as  the  same  is  a  collateral  inquiry. 
Groeltz  v.  Cole  et  al.,  340. 

Evidence  of  insolvency.  The  manager  of  a  corporation  is  com- 
petent to  testify  as  to  the  solvency  of  the  concern  without 
in  the  first  instance  detailing  the  items  of  fact  on  which  his 
general  statement  is  made.     Campbell  v.  Park  et  al.,  181. 

Evidence:  Value  of  corporate  stock.  One  induced  to  purchase 
worthless  corporate  stock  on  false  representations  as  to  its 
value,  may  show  the  insolvency  of  the  corporation  imme- 
diately after  the  purchase,  as  bearing  on  the  value  of  the  stock 
at  the  time  of  the  transaction.        Idem. 

COJRPUS  DELICTI.     See  Criminal  Law  —  Subhead  KiDNAPPiNa 

COUNTY  ATTORNEY.    Appointment  of  assistant,  see  Criminal 
Law  —  Subhead  Practice. 

COURTS. 

Judicial  notice.  Courts  will  take  judicial  notice  that  Texas  or 
splenitic  fever  is  infectious  or  contagious,  and  a  railway  com- 
pany transporting  such  cattle  is  chargeable  with  knowledge 
of  that  fact.     Dorr  Cattle  Co.  v.  Railway,  359. 

Jurisdiction.  A  state  court  has  jurisdiction  to  determine  the 
ownership  of  national  bank  stock  as  between  individual  claim- 
ants, and  the  bank  is  not  a  necessary  party.  In  re  Estate  of 
Fisher,  18. 

Where  the  service  of  an  original  notice  by  publication  cannot 
be  completed  until  after  the  time  defendant  is  directed  in 
the  notice  to  appear  and  defend,  the  court  acquires  no  juris- 
diction either  of  the  person  or  subject  matter.  Garr,  Scott  & 
Co.  v.  Taylor,  636. 

Disbarment  proceedings.  The  enactment  of  Code  section  309 
giving  to  the  Supreme  Court  exclusive  authority  to  license 
persons  to  practice  law,  did  not  operate  to  repeal  by  implication 
Code  section  323  authorizing  any  court  of  record  to  revoke  or 
suspend  such  license,  but  the  district  court  still  retains  juris- 
diction to  try  and  determine  disbarment  proceedings.  State  v. 
Mosher,  82. 
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CRIMINAL  LAW. 

ADULTERY. 

Complaint.  Appearance  of  a  spouse  before  the  grand  jury 
simply  as  a  witness  is  not  proof  of  a  purpose  to  make  com- 
plaint of  adultery.    State  v.  Loftus,  529. 

A  prosecution  for  adultery  can  only  be  instituted  on  a  complaint 
of  the  injured  spouse.  Evidence  held  sufficient  to  support  a 
finding  that  the  prosecution  was  instituted  by  the  husband. 
Idem. 

One  divorced  spouse  cannot  institute  a  prosecution  against  the 
other  for  adultery  committed  during  the  marriage  relation  un- 
der Code,  section  4932.    Idem. 

Opportunity:  Election.  Where  the  evidence,  in  a  prosecution 
for  adultery,  shows  only  opportunities  for  intercourse  at  differ- 
ent times,  the  State  should  be  required  to  elect  on  ^psrhich  occa- 
sion it  will  rely.    Idem. 

AIDING  AND  ABETTING. 
Instruction.  One  cannot  be  convicted  of  larceny  on  the  theory' 
that  he  aided  and  abetted  the  commission  of  the  offense,  by 
proof  simply  that  he  had  knowledge  of  the  fact  that  the  crime 
was  in  contemplation  of  the  parties  who  actually  stole  the 
property,  and  an  instruction  so  framed  as  to  leave  that  im- 
pression with  the  jury  is  erroneous.     State  v.  Bartlett,  518. 

Evidence.  The  evidence  is  reviewed  and  held  insufficient  to 
support  either  a  general  verdict  of  manslaughter,  or  a  special 
verdict  that  defendant  aided  and  abetted  the  commission  of 
the  crime.    State  v.  Cobley,  114. 

ASSAULT.  V 

Mitigation  of  damages.  One  who  makes  a  deliberate  assault 
upon  another  cannot  show  a  provocation  in  mitigation  of  dam- 
ages.   Shoemaker  v.  Jackson,  488. 

Threats.  An  instruction  that  a  "threat"  or  menace  to  do  un- 
lawful violence  to  the  person  of  another  is  not  abstractly  cor- 
rect, but  where  defendant  admitted  the  assault  and  claimed  to 
have  acted  in  self  defense  it  was  not  prejudicial.  State  v.  Cum- 
mings,  522. 

Assault  and  battery:  Indictment.  An  indictment  for  assault 
with  intent  to  do  great  bodily  injury  drawn  substantially  in  the 
language  of  the  statute  is  sufficient.    Idem. 

An  instruction  defining  assault  and  battery,  which  failed  to  state 
that  the  slightest  touching  of  the  person  of  another  wilfully 
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and  in  anger  is  a  battery,  is  held  to  have  been  without  preju- 
dice.    State  V.  Cummings,  522. 

Assault  with  intent  to  do  great  bodily  injury.  Evidence  that 
defendant  used  a  chair  in  making  an  assault,  knocking  the 
prosecutor  down  and  holding  the  chair  over  him  until  it  was 
taken  from  the  defendant,  was  sufficient  to  support  a  conviction 
for  assault  with   intent   to  do  great  bodily  injury.  Idem. 

Assault  with  intent  to  commit  manslaughter.  Failure  to  include 
in  an  instruction  defining  assault  with  intent  to  commit  man- 
slaughter, a  reference  to  a  specific  intent  as  an  essential  ele- 
ment was  not  prejudicial  to  defendant  where  he  was  acquitted 
of  the  crime  charged,  but  was  convicted  of  an  included  offense 
which  was  properly  defined  in  the  instructiop.  State  v.  Morris, 
717. 

Assault  with  intent  to  nuirder.  In  a  prosecution  for  assault 
with  intent  to  commit  murder  the  intent  may  be  inferred  from 
circumstances,  and  where  defendant  admits  the  act,  but  seeks 
to  justify  it,  the  intent  may  be  inferred  from  the  unlawful  act 
although  the  inference  is  not  conclusive.    State  v.  Bennett,  713. 

Self-defense.  One  who  is  feloniously  assaulted  when  on  his 
own  premises  is  not  required  to  retreat,  but  may  repel  the  at- 
tack with  such  force  as  appears  to  him  reasonably  necessary 
under  the  circumstances.   Idem. 

CONSPIRACY. 
Evidence:  Liability  of  conspirators.  Evidence  reviewed  and 
held  admissible  for  the  purpose  of  showing  that  plaintiff  .con- 
spired with  another  to  deprive  defendant  of  the  custody  of  his 
daughter,  and  also  to  warrant  a  finding  of  liability  for  injury 
to  the  clothing  and  health  of  defendant's  daughter,  which  was 
the  natural  result  of  executing  the  common  design.  Shoe- 
maker V.  Jackson,  488. 

EMBEZZLEMENT. 
Evidence.    On  a  prosecution  of  an  agent  for  embezzlement  of 

his  principal's  funds^  the  evidence  is  held  to  support  a  verdict 

of  guilty.    State  v.  Pingel,  515. 
Ratification  of  crime.    One  whose  money  was  embezzled  by  his 

agent  may  take  security  for  the  amount  due  without  ratifying 

the  embezzlement.  Idem. 

EVIDENCE. 
Criminating  evidence:    Where  a  witness  on  his  own  behalf  ob- 
jected to   testifying   on   the   ground   that   his   answers   might 
tend  to  criminate  himself,  the  defendant  could  not  complain 
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of  an  overruling  of  the  objection,  as  the  privilege  was  per- 
sonal to  the  witness.    State  v.  Cobley,  114. 

Evidence  by  one  jointly  accused.  The  fact  that  a  witness  for 
the  State  was  under  indictment  for  the  identical  crime  for 
which  the  defendant  was  on  trial,  did  not  render  him  incom- 
petent to  testify  against  defendant  concerning  the  circum- 
stances of  the  crime.   Idem. 

False  pretenses.  On  a  prosecution  for  false  pretenses,  evidence 
of  defendant's  statements,  alleged  to  be  false,  as  to  what  prop- 
erty was  covered  by  certain  mortgages,  was  competent  and  not 
subject  to  the  objection  that  it  was  not  the  best  evidence. 
State  V.  Jackson,  543. 

Identity  of  defendant.  On  a  prosecution  for  kidnapping  for  a 
ransom,  the  evidence  is  reviewed  and  held  sufficient  to  identify 
the  defendant  as  the  perpetrator  of  the  crime.  State  v.  Leuth, 
189. 

Impeachment  The  fact  that  a  wife  was  a  witness  before  the 
grand  jury  which  returned  an  indictment  against  her  husband, 
did  not  preclude  the  State  from  discrediting  her  testimony 
given  upon  the  trial  as  a  witness  for  the  defendant  by  show- 
ing that  her  evidence  was  contradictory  of  her  statements 
before  the  grand  jury,  there  being  no  suggestion  in  the  objec- 
tions to  the  impeaching  testimony  that  she  was  not  a  voluntary 
witness  before  the  grand  jury.    State  v.  Brown,  24. 

Intent.  Where  intent  is  the  gist  of  the  crime  it  is  competent 
to  prove  facts  tending  to  show  a  lack  of  such  intent;  and 
where  such  evidence  is  adduced  it  is  the  duty  of  the  court  to 
dearly  instruct  as  to  its  bearing  on  the  question  of  intent. 
State  V.  Bennett,  713. 

To  convict  of  the  crime  of  receiving  stolen  property,  it  is  neces- 
sary to  show  defendant's  guilty  knowledge  of  the  manner  in 
which  tfie  property  was  obtained;  and  receiving  property  un- 
der such  circumstances  implies  a  felonious  intent.  State  v. 
Levich,  372. 

On  a  prosecution  for  receiving  stolen  property,  evidence  which 
tends  to  show  defendant's  guilty  knowledge,  intent,  purpose,  or 
design,  is  competent  although  it  may  show  that  defendant  has 
committed  some  other  crime.    Idem. 

On  a  prosecution  for  receiving  stolen  goods,  it  is  competent  to 
prove  that  the  defendant  received  other  stolen  property  be- 
longing to  the  same  prosecutor  although  not  from  the  same 
person,  where  defendant  knew  that  the  person  from  whom 
he  purchased  it  had  no  authority  to  sell  the  same,  as  bearing 
on  defendant's  intent.    Idem. 
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Letters.    Letters  written  by  the  alleged  paramour  of  defendant 

in  a  prosecution  for  adultery,  which  are  not  connected  with 

the   accused,   are   inadmissible  as   evidence.    State  v.   Loftus, 
529. 

Malice.  Proof  that  a  defendant  was  actuated  by  specific  ill  will 
toward"  the  owner  is  not  necessary  in  a  prosecution  for  ma- 
licious mischief,  but  malice  is  sufficiently  shown  by  proof  of 
an  intentional  injury  or  destruction  of. the  property  without 
cause.    State  v.  Roscum,  509. 

Previous  chaste  character.  A  defendant  charged  with  seduction, 
who  attacks  the  chastity  of  the  prosecutrix,  has  the  burden  of 
overcoming  the  presumption  of  chastity  in  her  favor.  Evi- 
dence held  to  support  a  finding  that  the  prosecutrix  in  the 
instant  case  was  of  previous  chaste  character.  State  v.  Drake, 
539. 

Receiving  stolen  property.  On  a  prosecution  for  receiving  stolen 
goods,  it  was  not  error  to  refuse  to  permit  the  prosecutor 
to  state  who  besides  himself  handled  the  goods  stolen.  State 
V.  Levich,  372. 

In  a  prosecution  for  receiving  stolen  property  the  defendant 
cannot  complain  of  the  court's  statement  that  it  is  not  neces- 
sary to  use  the  word  "  steal "  to  convey  the  impression  of 
larceny,  when  made  in  connection  with  a  ruling  in  his  favor. 
Idem. 

Presumption  as  to  stricken  evidence.  Where  the  jury  was  di- 
rectly told  not  to  consider  evidence  which  had  been  stricken 
out,  it  will  be  presumed  on  appeal  that  it  did  not  do  so.  Idem, 

Similar  acts.  On  a  prosecution  for  seduction  by  means  of  hyp- 
notic influence  evidence  of  instances  where  defendant  had 
operated  upon  other  subjects  by  such  influences  was  admis- 
sible.   State  V.  Donovan,  44. 

Value.  Where  a  witness  on  direct  examination  fixed  a  value 
on  property,  he  should  be  permitted  on  cross  examination  to 
state  what  he  paid  for  the  same  shortly  before.  State  v.  Jack- 
son, 543. 

FALSE  PRETENSES. 
Indictment.    An  indictment  for  obtaining  property  by  false  pre- 
tenses must  allege  the  ownership  of  the  property.    State  v. 
Jackson,  543. 

Same.  An  indictment  for  obtaining  property  by  false  pretenses, 
which  is  indefinite  in  its  description  of  the  property  and  the 
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Statement  of  its  value,  will  not  support  a  conviction.    State 
V.  Jackson,  543. 

Knowledge  of  false  pretenses.  Where  a  prosecutor  knew  of 
the  falsity  of  the  representations  by  which  he  claims  the  prop- 
erty was  obtained,  there  can  be  no  conviction  for  obtaining 
property  by  false  pretenses.    Idem. 

INSTRUCTIONS. 

Circumstantial  evidence.  Where  the  State  relies  wholly  upon 
circumstantial  evidence  it  is  the  better  practice  to  instruct  upon 
the  nature  and  effect  of  such  evidence,  but  omission  so  to  do, 
in  the  absence  of  a  request,  is  not  ordinarily  ground  for  re- 
vtrsal.     State  v.  Bartlett,  618. 

False  pretense.  On  a  prosecution  for  obtaining  property  by  false 
pretense  an  instruction  that  unless  the  property  was  de- 
livered in  this  State  there  should  be  an  acquittal  was  ab- 
stractly correct.    State  v.  Jackson,  543. 

Character  of  pretenses.  An  instruction  that  if  the  alleged  false 
pretenses  were  frivolous  and  not  such  as  would  deceive  an 
ordinarily  prudent  man,  the  defendant  should  be  acquitted, 
was  abstractly  incorrect.  Idem, 

Knowledge  of  false  pretenses.  Where  the  court  charged  that  if 
the  prosecutor  knew  that  defendant's  representations  were 
false  then  defendant  should  be  acquitted,  the  converse  in- 
struction under  the  evidence  should  also  have  been  given,  that 
defendant  would  not  be  entitled  to  an  acquittal  on  that  issue 
if  he  made  the  statements,  knowing  them  to  be  false,  for  the 
purpose  of  obtaining  the  property,  and  the  prosecutor  be- 
lieving and  relying  thereon  delivered  the  same,  even  though 
he  had  previously  understood  that  the  statements  made  were 
not  true.    Idem. 

Limiting  jury  to  single  issue.  The  court  is  not  justified  under  a 
plea  of  not  guilty  in  singling  out  a  particular  issue,  as  that  of 
justifiable  self  defense,  and  by  an  instruction  leading  the  jury 
to  believe  that  defendant's  guilt  or  innocence  is  dependent 
upon  the  truth  or  falsity  of  the  specific  issue.  State  v.  Mor- 
ris, 717. 

Same.  The  jury  should  not  be  limited  by  an  instruction  to  the 
consideration  simply  of  defendant's  evidence  on  the  issue  of 
self  defense,  but  should  be  directed  to  consider  all  of  the  evi- 
dence in  the  case  in  determining  whether  the  defendant  acted 
in  justifiable  self  defense.   Idem. 

Lascivious  and  indecent  conduct.  An  instruction  that  no  amount 
of  lascivious  and  indecent  conduct  and  conversation  will  es- 
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tablish  unchastity  is  erroneous,  as  lasciviousness  is  synonymous 
with  unchastity.    State  v.  Hummer,  505. 

Motive  of  prosecutor.  The  motive  of  a  prosecuting  witness  may 
be  shown  for  the  purpose  of  affecting  the  credibility  of  his 
testimony,  but  an  instruction  authorizing  the  jury  to  determine 
the  guilt  or  innocence  of  the  defendant  therefrom  is  erroneous. 
State  V.  Jackson,  543. 

Self  defense.  An  instruction  which  bases  justifiable  self  defense 
upon  the  actual  necessity  of  resistance,  rather  than 
upon  defendant's  reasonable  belief  as  to'  the  existence  of  such 
necessity  is  erroneous.    State  v.  Morris,  717. 

On  the  plea  of  self  defense,  an  instruction  that  one  charged  with 
assault  with  intent  to  do  great  bodily  injury  had  the  right  to 
act  upon  appearances  and  his  own  reasonable  belief,  no  mat- 
ter what  the  real  intent  of  his  assailant  might  have  been,  was 
correct.    State  v.  Cummings,  .522. 

KIDNAPPING. 
Kidnapping  defined:  Corpus  delictL  Actual  detention  of  a  per- 
son though  for  a  short  time,  with  the  purpose  and  intent  of 
extorting  money  as  the  price  of  liberation,  is  a  violation  of  the 
statute  against  kidnapping,  regardless  of  how  such  person  came 
to  be  in  the  place  where  detained.    State  v.  Leuth,  189. 

LARCENY. 

Indictment:  Variance.  There  is  not  a  fatal  variance  between  an 
indictment  charging  that  stolen  goods  belonged  to  the  "  Gold- 
en Eagle  Clothing  Store,"  in  which  name  the  business  was 
conducted,  and  proof  that  the  goods  belonged  to  a  partnership 
owning  such  store.    State  v.  Bartlett,  518. 

Possession  of  recently  stolen  property.  One  in  possession  of 
recently  stolen  property  is  not  required  to  make  a  "  satisfac- 
tory" explanation  of  his  possession,  or  to  show  that  he  came 
by  it  honestly,  but,  if  his  excuse  or  explanation  is  sufficient  to 
raise  a  reasonable  doubt  of  his  guilt  of  the  larceny,  he  is  en- 
titled to  an  acquittal.  Idem, 

MALICIOUS  MISCHIEF. 
Severing   and    canying   away   fruit   trees:    Instruction.    On    a 

prosecution  for  maliciously  severing  from  the  land  and  carry- 
ing away  the  fruit  trees  of  another,  the  court's  instruction  as  to 
the  weight  to  be  given  the  evidence  \vhich  tended  to  connect 
defendant  with  the  crime  is  upheld,  when  considered  in  con- 
nection with  other  instructions  relating  to  the  weight  to  be 
given  circumstantial  evidence  and  as  to  reasonable  doubt 
State  V.   Roscum.  509. 
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Sufficiency  of  evidence.  On  a  review  of  the  evidence  it  is  held 
insufficient  to  justify  a  conviction  for  maliciously  severing  and 
carrying  away  the  fruit  trees  of  another.    State  v.  Roscum,  509. 

PERJURY. 

Indictment.  On  a  prosecution  for  perjury  based  on  the  testi- 
mony of  defendant  that  he  had  paid  certain  money  to  prosecu- 
trix, the  allegation  of  the  indictment  is  held  sufficient  to  nega- 
tive the  truth  of  the  matter  sworn  to.    State  v.  Brown,  24. 

Materiality  of  testimony.  Where  the  court  has  jurisdiction  of  the 
crime  sought  to  be  charged  and  of  the  person,  the  defendant, 
by  proceeding  to  trial  without  objection  on  an  information 
which  fails  to  charge  the  crime,  waives  the  defect,  and  per- 
jury may  be  assigned  on  his  false  testimony  the  same  as 
though  the  crime  had  been  legally  charged.    Idem, 

Same.  To  constitute  perjury  for  false  swearing  in  the  trial  of  a 
cause  the  fact  sworn  to  need  not  be  material  to  the  main 
issue;  but  if  it  be  conducive  to  the  point  in  issue  or  a  guide  to 
the  court  or  jury,  even  though  circumstantial,  it  is  perjury. 
Idem, 

PRACTICE. 

Appeal.  On  the  State's  appeal  in  a  criminal  case,  the  court  will 
simply  announce  the  rules  of  law  for  the  future  guidance  of 
trial  courts.    State  v.  Jackson,  543. 

Where  the  allegations  of  an  indictment  are  insufficient  to  sup- 
port a  conviction,  so  that  a  motion  in  arrest  of  judgment  would 
lie,  the  State  can  derive  no  advantage  from  erroneous  rulings 
made  upon  the  trial   Idem. 

A  verdict  of  conviction  approved  by  the  trial  court  will  not  be 
dkturbed  on  appeal,  on  grounds  involving  simply  the  credibil- 
ity of  witnesses.    State  v.  Pingel,  515. 

Appointment  of  assistant  prosecutor.  The  appointment  by  the 
court  of  an  assistant  prosecutor  after  the  jury  had  been  em- 
paneled was  not  error,  where  it  was  not  shown  that  prejudice 
resulted  to  the  defendant,  in  that  he  would  have  exercised  his 
right  of  peremptory  challenge  differently  had  he  known  of  the 
appointment.    State  v.  Cobley,  114. 

Arrest  of  judgment.  Where  there  is  no  showing  that  a  grand 
jury  which  returned  an  indictment  was  prejudiced  by  reason 
of  the  fact  that  a  prior  grand  jury  considered  the  case,  a 
motion  in  arrest  of  judgment  based  on  the  ground  of  such 
prior  consideration  should  be  overruled.    State  v.  Brown,  24. 

Grand  jury:  Deprivation  of  right  to  challenge.  Although  an  ac-> 
cused  is  not  given  an  opportunity  to  challenge  the  grand  jury, 
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yet  he  cannot  take  advantage  of  the  error  by  a  motion  in 
arrest  of  judgment;  the  objection  should  be  raised  by  plea  in 
abatement,  motion  to  set  aside  or  to  quash  the  indictment. 
Idem. 

Failure  to  indict:  Subsequent  investigation.  Where  a  grand 
jury  fails  to  indict  it  has  no  authority  to  continue  the  case,  but 
the  accused  is  entitled  to  a  discharge;  and  the  succeeding 
grand  jury  may  take  up  the  case  anew,  though  the  court  made 
no  order  resubmitting  the  same.   Idem, 

New  trial.  Newly  discovered  evidence  of  an  impeaching  charac- 
ter and  on  a  collateral  issue  is  not  ground  for  a  new  trial. 
State  V.  Leuth,  189. 

SEDUCTION. 

Reputation  of  prosecutrix:  Evidence.  On  a  prosecution  for 
seduction,  evidence  of  the  general  good  reputation  of  the 
prosecutrix  for  morality  is  not  admissible  in  rebuttal  of 
evidence  tending  to  show  specific  acts  of  unchastity.  State 
V.  Hummer*  505. 

Artifice:  Evidence.  Proof  of  either  hypnotic  influence  or  flat- 
tery and  lovemaking  will  support  a  prosecution  for  seduction 
where  through  the  exercise  of  either  or  both  a  virtuous  woman 
was  induced  to  yield  her  person  to  the  defendant's  embraces. 
Evidence  held  sufficient  to  warrant  conviction.  State  v.  Dono- 
van, 44. 

Pretended  artifice.  Where  there  was  evidence  that  defendant, 
pretended  to  exercise  a  hypnotic  influence  over  prosecutrix, 
ah  instruction  that  the  jury  should  consider  the  same  in  de- 
termining  the    question   of   seduction,    was   proper.    Idem. 

Evidence.  The  evidence  on  a  prosecution  for  seduction  is  re- 
viewed and  held  to  justify  conviction  on  the  ground  that  the 
crime  was  accomplished  through  a  promise  of  marriage.  State 
V.  Drake,  539. 

DAMAGES.     In  condemnation,  see  Eminent  Domain. 

Interest.  Interest  is  not  recoverable  on  the  amount  of  difference 
in  value  of  the  land  which  plaintiff  actually  acquired  by  his 
deed  and  that  which  he  supposed  he  was  acquiring,  where  he 
took  possession  of  the  full  amount  arid  retained  it  until  the 
time  of  trial.    Thrush  v.  Graybill,  406. 

Loss  of  wife's  services:  Instruction.  While  a  husband's  right 
of  recovery  for  the  loss  of  his  wife's  services  resulting  from 
a  personal  injury,  may  properly  be  estimated  on  the  present 
worth  of  the  service,  yet  a  general  instruction  permitting  re- 
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covery  for  future  damage  will  be  upheld  in  the  absence  of  a 
request  for  a  specific  charge  as  to  present  worth.  Hutcheis  v. 
Cedar  Rapids  &  Marion  City  Ry.  Co.,  279. 

Same.  The  loss  of  a  wife's  services  is  not  to  be  estimated  on  a 
basis  of  her  future  commercial  earnings,  but  the  husband  can 
recover,  for  her  personal 'injury,  such  damage  as  he  has  suf- 
fered by  a  loss  of  her  present  and  future  service,  assistance, 
companionship    and    society.    Idetpi. 

Mental  anguish:  Pleading.  Under  an  allegation  of  great  bodily 
pain,  damages  may  be  recovered  in  a  personal  injury  action 
for  mental  anguish  without  special  pleading.  Ousley  v. 
Hampe,  675. 

Reduction  of  verdict  A  verdict  for  $12,000  in  favor  of  a  brake- 
man,.  27  years  of  age,  earning  $60  to  $70  per  month,  for  an  in- 
jury resulting  in  a  loss  of  the  left  arm,  is  held  excessive  and 
is  reduced  to  $7,500.    Struble  v.  Railway,  158. 

DEEDS.      See  Conveyances. 

DEPOSITIONS.     See  Evidence. 

DESCENT  AND  DISTRIBUTION.     See  Estates  of  Decedents. 

DISBARMENT.     See  Attorneys. 

DRAINAGE. 
Proceedings  to  establish:  Curative  statute.  Where  proceedings 
for  the  construction  of  a  drainage  ditch  were  commenced  under 
a  statute,  void  because  failing  to  provide  notice  to  certain  prop- 
erty owners  whom  it  was  proposed  to  assess,  it  was  competent 
for  the  legislature  by  amendment  of  the  statute  to  validate  the 
same  by  providing  for  such  notice  and  to  make  the  act  retro- 
active and  applicable  to  pending  proceedings.  Ross  v.  Super- 
visors, 427. 

Assessments :    Waiver    of    objection:     Special    privileges.    The 

provision  of  the  drainage  law  which  gives  to  a  taxpayer  who 
waives  objection  to  the  assessment  the  right  to  pay  the  same 
in  installments,  is  not  in  violation  of  the  provision  of  the 
federal  Constitution  which  requires  that  no  State  shall  deny 
to  any  person  the  equal  protection  of  the  law.  Sisson  v. 
Supervisors,  442. 

Special  assessments:  Benefits.  The  drainage  law  of  the  Thir- 
'tieth  General  Assembly  is  not  open  to  the  objection  that  it 
authorizes  the  levy  of  special  assessments  upon  property  in  an 
amount   greater   than   the   benefit   received,  as   the   same   ex- 
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pres|ly   forbids  assessments  in  excess  of  benefit.    Sisson  v. 
Supervisors,  442. 

Bonds:  Not  a  county  obligation.  Draijiage  bonds  issued  under 
the  law  enacted  by  the  Thirtieth  General  Assembly  are  to  be 
paid  from  taxes  levied  upon  property  situated  in  the  district 
where  the  improvement  is  to  be  made,  and  *are  not  an  obli- 
gation of  the  county  as  a  whole.    Idem. 

Damages:  Security  of  payment.  The  provision  of  the  drainage 
law  that  private  property  may  be  taken  when  the  damages 
resulting  therefrom  have  been  secured  to  be  paid,  is  not  un- 
constitutional since  that  instrument  does  not  require  payment 
of  damages  in  advance.  Idem. 

Failure  to  notify  landowner:  Waiver.  Failure  to  notify  one 
landowner  of  proceedings  to  establish  a  drainage  ditch  will 
not  render  the  same  invalid  in  favor  of  those  properly  served 
with  notice;  and  voluntary  appearance  by  the  omitted  owner 
is  a  waiver  of  objections  based  on  failure  to  give  notice.  Ross 
V.  Supervisors,  427. 

Levy  of  drainage  tax.  It  is  proper  to  levy  a  tax  for  the  con- 
struction of  a  drainage  ditch  before  the  improvement  is  com- 
pleted.   Idem. 

Constitutional  law:  Districts:  Notice.  Chapter  2,  title  10,  of 
the  Code  as  amended  by  the  Thirtieth  General  Assembly  is  not 
unconstitutional  because  failing  to  provide  notice  to  a  prop- 
erty owner  whose  lands  are  affected  by  the  establishment  of 
a  drainage  ditch,  and  a  hearing  as  to  what  land  shall  be  in- 
cluded in  the  drainage  district  and  as  to  whether  his  land  shall 
be  included  therein.     Idem. 

Districts:  Appeal  from  act  of  supervisors:  Trial  by  jury.  The 
drainage  law  enacted  by  the  Thirtieth  General  Assembly  is  not 
in  violation  of  the  constitutional  right  of  a  trial  by  jury,  in 
providing  that  an  appeal  from  an  order  of  the  board  of  su- 

•  pervisors  establishing  a  drainage  district  may  be  heard  in 
equity.    Sisson  v.  Supervisors,  442. 

Right  to  appeaL  The  provision  in  Code  section  1947.  that  a 
landowner,  on  appeal  from  the  order  of  a  board  of  supervisors 
fixing  the  assessment  upon  lands  within  a  drainage  district, 
shall  not  be  permitted  to  show  that  his  lands  received  no 
benefit  from  the  improvement,  does  not  render  the  act  of 
which  said  section  is  a  part  unconstitutional  because  limiting 
the  scope  of  the  appeal,  as  an  appeal  is  not  a  constitutional 
right.     Ross  v.  Supervisors,  427. 

Public  use:  Legislative  determination.  The  act  of  the  Thirtieth 
General   Assembly  authorizing  the  creation   of  drainage  dis- 
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tricts  and  declaring  that  the  drainage  of  surface  water  from 
agricultural  lands  shall  be  considered  a  public  benefit,  is  not 
unconstitutional  because  defining  what  constitutes  a  public 
use  and  thus  precluding  judicial  inquiry  respecting  the  public 
benefit  in  any  particular  instance,  but  such  act  shall  be  con- 
sidered merely  as  designating  the  general  field  within  which 
the  drainage  of  land  shall  be  deemed  a -public  benefit.  Sisson 
V.  Supervisors,  442. 

Statutes:  Title.  The  title  of  an  act  entitled  "  An  act  to  promote 
the  public  health,  convenience  and  welfare  by    .    .    .    drain- 

'  ing  the  lands  of  the  State,"  and  also  providing  for  the  estab- 
lishment of  drainage  districts,  is  sufficient  under  the  consti- 
tution to  authorize  provisions  therein  for  the  drainage  of  sur- 
face wat^r  from  agricultural  lands.        Idem. 

EASEMENTS.     See  Real  Property. 

ELECTION  OP  REMEDIES.    See  Actions  —  Banks  and  Bank- 
ing. 

EQUITY. 

Abstract  of  title:  An  agreement  to  furnish  an  abstract  of  title 
should  be  enforced  by  the  decree  for  specific  performance. 
Cpal  Co.  V.  Fipdleyi  696. 

Cancellation  of  instruments.  In  an  action  to  cancel  a  ({eed  the 
evidence  is  held  to  sustain  the  conveyance  over  objections  of 
inadequate  consideration,  undue  influence  and  lack  of  mental 
capacity.     Parsons,  Admin,  v.  Crocker,  641. 

Laches.  One  who,  cognizant  of  all  the  facts,  has  slept  upon  his 
rights  for  twenty  years,  cannot  assert  an  interest  in  real 
property  against  a  party  in  possession  under  good  faith  con- 
veyance for  that  time.    Wenger  v.  Thompson,  752. 

In  an  action  to  quiet  title  and  recover  possession  of  real  prop- 
erty the  evidence  is  reviewed  and  held  to  show  such  laches 
on  the  part  of  plaintiffs  as  to  bar  recovery.  Woodward  v. 
Barr,  727. 

Quieting  title:  Sufficiency  of  decree.  Where  a  purchaser  of 
land  under  contract  has  signified  a  willingfness  to  perform  when 
the  title  has  been  perfected  by  an  action  to  quiet  title,  he  can 
not  thereafter  object  to  a  decree  quieting  title  as  failing  to 
show  that  the  court  acquired  jurisdiction  of  defendants  be- 
cause the  same  did  not  contain  a  finding  with  respect  to  their 
residence,  where  the  statutory  requirements  authorizing  serv- 
ice by  publication  were  complied  with.  Bales  v.  Williamson 
et  al.,  127. 
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Same.  One  who  has  contracted  to  purchase  land  and  signified 
a  willingness  to  perform  the  contract  when  a  decree  quieting 
title  has  been  obtained  can  not  after  the  entry  of  such  decree 
refuse  to  perform,  basing  his  objection  on  the  fact  that  de- 
fendants served  by  publication  may  have  the  decree  set  aside 
at  any  time  within  two  years.    Bales  v.  Williamson  et  al.,  127. 

EMBEZZLEMENT.    See    Criminal    Law  — Subhead    Embezzle- 
ment. 

EMINENT  DOMAIN. 

Appeal:  Parties.  Where  the  notice  of  condemnation  proceed- 
ings was  addressed  to  and  served  upon  the  landowner  and 
wife,  and  also  his  tenant,  and  the  sheriff's  jury  was  advised 
of  their  respective  interests  and  made  an  award  to  the  owner 
alone,  ignoring  the  tenant,  a  joint  appeal  by  the  owner  and 
tenant  was  not  necessary,  nor  was  either  required  to  serve 
notice  of  appeal  on  the  other.    Simons  et  al.  v.  Railway,  139. 

Damages  for  right  of  way:  Evidence.  In  estimating  the  dam- 
age to  a  farm  by  an  appropriation  of  a  portion  for  right  of  way 
purposes,  evidence  of  the  amount  paid  to  others  per  acre  for 
right  of  way  where  the  tracts  were  not  similarly  situated  and 
the  consequential  damage  was  not  the  same,  is  inadmissible. 
Iden^. 

Same.  Inconvenience  resulting  from  the  construction  of  an  ele- 
vated crossing  is  not  an  element  of  damage  in  a  condemnation 
proceeding,  and  error  in  the  admission  of  evidence  relating 
thereto  is  not  cured  by  an  instruction  that  the  same  should  not 
be  considered  where  the  instruction  did  not  cover  all  the  evi- 
dence on  the  subject.     Idem, 

Market  value.  An  instruction  that  the  jury  in  a  condemnation 
proceeding  should  consider  every  element  of  annoyance  and 
disadvantage  resulting  from  a  construction  of  the  road,  which 
would  influence  a  purchaser  in  estimating  the  market  value  of 

.  the  property,  was  erroneous,  because  it  fixed  no  certain  rule 
for  ascertaining  the  market  value,  but  left  the  matter  open  to 
conjecture.     Idem. 

Security  of  payment.  The  provision  of  the  drainage  law  that 
private  property  may  be  taken  when  the  damages  resulting 
therefrom  have  been  secured  to  be  paid,  is  not  unconstitutional 
since  that  instrument  does  not  require  payment  of  damages 
in  advance.     Sisson  v.  Supervisors,  442. 

It  is  competent  for  the  legislature  to  delegate  to  a  county  au- 
ditor the  power  to  determine  the  character  of  the  security  to 
be   given   for   damages   resulting  from  the   taking  of  private 
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property  for  drainage  purposes,  and  the  conditions  upon  which 
the  same  should  be  voided.    Sisson  v.  Supervisors,  442. 

Same.  The  giving  of  a  sufficient  bond  for  the  use  of  persons 
allowed  damages  for  the  taking  of  their  property  for  drainage 
purposes,  conditioned  on  its  being  void  upon  payment  of  dam- 
ages out  of  a  fund  created  by  a  levy  of  a  special  drainage  tax, 
is  sufficient  to  secure  the  payment  of  such  damages.    Idem. 

Lessee's  damage.  In  condemnation  proceedings  a  lessee  is  en- 
titled to  recover  as  damages  the  difference  in  the  value  of  the 
annual  rental  of  the  premises  before  and  after  the  appropriation. 
Werthman  et  al.  v.  Railroad  Co.,  135., 

ESTATES  OF  DECEDENTS. 

Adjudication.  An  order  directing  an  administrator  to  retain  and 
treat  as  estate  property  certain  rent  notes,  no  reference  being 
made  to  the  lease,  such  order  being  based  on  an  application 
by  the  administrator  for  a  rule  requiring  a  third  person  to 
appear  and  show  cause  why  such  lease  and  notes  should  not  be 
delivered  to  him,  to  which  such  third  party  filed  answer  sim- 
ply claiming  the  same  by  virtue  of  an  interest  in  the  property 
out  of  which  the  rent  arose,  but  made  no  further  appearance, 
did  not  amount  to  an  adjudication  as  to  the  ownership  of  the 
property.     Milburn  v.  East,  101. 

Distribution:  Sale  of  property.  The  executrix  of  an  estate,  one- 
half  of  which  went  to  her  and  the  balance  to  a  trustee  for  the 
benefit  of  others,  is  not  required  under  penalty  of  personal  lia- 
bility to  sell  property  which  is  paying  a  fair  income,  there 
being  no  estate  debts,  simply  because  the  price  is  fluctuating 
on  the  market,  but  she  may  hold  the  same  and  make  distribu- 
tion of  the  property  in  kind  where  it  can  be  done  equitably. 
In  re  Est.  Fisher,  626. 

Life  estate:  Construction.  A  life  estate  will  not  be  enlarged 
into  a  fee  by  an  additional  power  of  disposal  however  broad, 
where  the  will  contemplates  a  remainder  and  provides  for  its 
distribution,  but  such  portion  of  the  estate  as  shall  be  undis- 
posed of  at  the  termination  of  the  life  estate  will  vest  in  the 
remaindermen.  The  will  in  the  instant  case  is  construed  and 
held  to  create  only  a  life  estate  with  power  of  disposal.  Steiflf 
v.  Seibert,  746. 
Justices  Deemer  and  Bishop  dissenting. 

Order  for  sale  of  real  estate.  Code  section  3323  does  not  require 
the  final  establishment  by  an  administrator  of  valid  claims 
against  an  estate  before  an  order  for  the  sale  of  real  estate 
to  pay  debts  will  be  made,  but  an  allowance  of  claims  by  the 
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administrator  is  prima  facie  sufficient  to  authorize   an   order 
for  such  sale.     Milburn  v.  East,  101. 

Same.  Ordinarily  an  application  for  an  order  to  sell  real  estate, 
to  pay  claims  against  an  estate,  should  be  made  within  the 
time  allowed  for  the  filing  and  allowance  of  claims;  but  where 
it  appears  that  no  real  property  was  discovered  until  after  the 
expiration  of  that  time,  and  diligence  has  been  shown,  an  order 
of  sale  may  properly  be  made.    Idem. 

Parties.  Where,  on  an  administrator's  application  to  recover  a 
certain  lease  and  rent  notes,  an  order  was  entered  directing 
him  to  dispose  of  the  notes  as  estate  property,  but  no  reference 
was  made  to  the  interest  of  certain  nonresident  defendants, 
heirs  of  the  estate,  such  heirs  were  not  parties  to  the  proceed- 
ing through  the  administrator  under  the  provisions  of  Code 
section  3333,  and  were  not  bound  by  any  adjudication  as  to  the 
ownership  of  the  property  out  of  which  the  rent  arose.    Idem. 

Settlement:  Review  on  appeaL  The  settlement  of  estates  is 
peculiarly  within  the  discretion  of  the  district  court  and  its 
action  will  not  be  interfered  with  on  appeal  except  for  a  clear 
abuse  of  discretion.    Wheeler  v.  Long,  Adm.,  643. 

.  Removal  of  executors.  Where  there  is  no  ground  for  a  charge  of 
mismanagement  an  executrix  will  not  be  removed  nor  required 
to  give  bond.    In  re  Est.  Fisher,  626. 

ESTOPPEL. 

A  mortgagee  is  not  estopped  to  rely  on  his  mortgage  as  against 
creditors  of  the  mortgagor,  who  fail  to  show  that  credit  was 
extended  to  him  on  the  strength  of  his  unencumbered  owner- 
ship of  the  property,  or  that  the  mortgage  is  void  for  any 
reason.    Ward  v.  Parker,  124. 

In  an  action  to  recover  the  proceeds  of  a  corporate  stock  pledged 
to  defendant,  plaintiff's  conduct  in  failing  to  prosecute  his  claim 
is  held  insufficient  to  estop  him  from  claiming  title  to  the  stock. 
Groeltz  v.  Cole  et  al.,  340. 

The  fact  that  one  holding  bank  stock  in  trust  became  a  director  in 

the  bank  on  the  strength  thereof,  did  not  estop  the  beneficiary 

to  deny  that  the  trustee  was  the  real  owner.    In  re  Estate  of 

Fisher,  18. 

i 

Burden  of  proof.    The  burden  of  proof  is  upon  the  one  claiming 

an  estoppel.    Howell  v.  Goss,  569. 

Estoppel  by  deed.  The  recitals  in  a  patent  to  government  land 
do  not  operate  as  an  estoppel  as  against  the  grantee  and  in 
favor  of  a  stranger  to  the  title;   nor  are  erroneous  recitals 
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therein  binding  on  the  grantees.    McCorkell  v.  Herron  et  al., 
324. 

EVIDENCE.     For  evidence  in  criminal  cases,  see  Criminal  Law 
Subhead  Evidence. 

Admissibility.  The  admission  of  incompetent  testimony  where 
subsequently  explained  .by  the  witness  so  as  to  work  no  preju- 
dice will  not  constitute  reversible  error.  Hilliker  &  Son  v. 
Allen,  607. 

Where  defendant  and  plaintiff's  wife  were  corresporiding,  and  it 
appeared  from  one  of  his  letters  that  he  had  rented  a  certain 
postoffice  box,  the  testimony  of  the  postmaster  that  a  man  by 
defendant's  name  had  rented  a  box  of  the  same  number  at 
about  the  date  of  the  letter  was  competent.  Frank  v.  Berry, 
223. 

Where  an  entire  invoice  of  property  is  admitted  without  objec- 
tion, it  cannot  be  contended  on  appeal  that  there  was  error  in 
admitting  certain  portions  thereof.  Lundvick  v.  Insurance  Co., 
376. 

The  manager  of  a  corporation  is  competent  to  testify  as  to  the 
solvency  of  the  concern  without  in  the  first  instance  detailing 
the  items  of  fact  on  which  his  general  statement  is  made. 
Campbell  v.  Park  et  al.,  181. 

Evidence  as  to  the  cost  to  plaintiff  of  the  horses  was  immaterial 
on  an  issue  as  to  whether  defendant  \vas  to  pay  plaintiff  a 
stated  price  per  head  for  them,  or  was  to  sell  them  on  com- 
mission and  account  for  the  proceeds,  but  its  admission  under 
a  statement  of  the  court  that  it  was  immaterial  was  without 
prejudice.    Hunter  v.  Davis,  216. 

Burden  of  proof.  The  burden  of  establishing  undue  influence  in 
the  execution  of  a  will  is  upon  the  party  attacking  the  instru- 
ment.   Parker  v.  Lambertz,  496. 

Ccmclusion.  A  witness  may  state  his  conclusion  where  the  mat- 
ter to  which  he  refers  can  not  be  readily  reproduced  or  de- 
scribed to  the  jury  as  it  appeared  at  the  time.  Rothrock  v. 
City  of  Cedar  Rapids,  252. 

Where  a  witness  testified  that  he  slipped  and  fell  on  the  walk 
at  the  place  plaintiff  received  her  injury,  and  on  cross  ex- 
amination pointed  out  another  place  where  the  walk  was 
covered  with  ice,  it  was  competent  for  him  to  state  on  re- 
direct that  the  ice  at  the  latter  place  was  not  as  bad  as  at  the 
one  in  question,  even  though  the  answer  was  in  the  nature 
of  a  conclusion.  Hofacre  v.  The  City  of  Monticello,  239. 
Vol.  128  Ia.— 50 
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Where  a  physician  in  a  personal  injury  action  testified  that  he 
treated  plaintiff  before  and  after  her  injury,  and  that  her  health 
at  the  time  of  the  accident  was  fairly  good,  it  was  error  not 
to  permit  him  to  state  on  cross  examination  what  her  prior 
trouble  really  was,  but  as  this  was  fully  gone  into  without  ob- 
jection during  his  subsequent  examination,  the  error  was  with- 
out prejudice.    Hofacrc  v.  The  City  of  Monticello,  239. 

Where  the  vendee  of  land  is  required,  in  making  a  case  for  the 
recovery  of  its  value,  to  negative  a  conveyance  by  the  vendor 
according  to  contract,  he  may  state  that  he  never  received  or 
accepted  a  deed  and  the  evidence  is  not  objectionable  as  a  con- 
clusion.    Renshaw  v.  Dignan,  722. 

Where  there  is  nothing  on  the  face  of  the  record  to  indicate 
that  a  witness  is  expressing  an  opinion  rather  than  stating  a 
fact,  the  evidence  is  admissible.    Hunter  v.  Davis,  216. 

Competency  of  witness.  A  witness  of  fifteen  years*  experience  in 
working  over  switch  frogs  and  in  various  other  capacities  inci- 
dent to  railway  service  is  competent  to  state  whether  blocked 
switch  frogs  are  common  safety  devices.  Schroeder  v.  C.  &. 
N.  W.  Ry.  Co.,  365. 

Depositions.  Code  section  4688  authorizes  the  court,  when  wit- 
nesses whose  attendance  has  been  anticipated  are  prevented 
from  being  present,  to  direct  on  motion  that  their  testimony 
be  taken  *by  deposition  at  such  time  as  the  court  may  fix,  and 
no  further  notice  of  taking  the  deposition  is  required.  State 
v.  Mosher,  82. 

Although  a  deposition  may  not  have  been  filed  with  the  clerk 
within  the  time  prescribed  by  Code  section  4708,  yet,  if  when 
received  in  evidence  it  appears  that  the  party  objecting  had 
sufficient  notice  of  the  filing  so  that  no  prejudice  arose,  its 
admission  was  proper.     Ferguson  v.  Lederer  et  al.,  286. 

Evidence  of  value.  Where  a  witness  was  shown  to  have  as- 
sisted in  invoicing  a  stock  of  goods  shortly  previous  to  its 
destruction  by  fire,  to  have  handled  and  known  its  value  at 
that  time,  and  to  be  engaged  in  the  sale  of  similar  goods,  her 
competency  on  the  question  of  value  was  established.  Lund- 
vick  V.  Fire  Ins.  Co.,  347. 

Examination  of  witnesses:  Leading  questions.  The  admission 
and  refusal  of  answers  to  leading  questions  is  so  largely  de- 
pendent upon  the  witness  and  so  peculiarly  within  the  dis- 
cretion of  the  trial  court,  that  to  constitute  reversible  error  a 
clear  abuse  of  discretion  must  be  shown.    State  v.  Drake,  539. 
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Exclusion  of  evidence.  The  exclusion  of  competent  evidence, 
where  the  fact  sought  to  be  proven  is  subsequently  fully  shown, 
is  harmless  error.    Hilliker  &  Son  v.  Allen,  607. 

Evidence  of  ownership.  In  an  action  on  notes  given  for  corpo- 
rate stock,  defendant  pleaded  that  the  stock  was  worthless  and 
that  the  notes  were  procured  by  false  representations  as  to  the 
condition  of  the  company  and  value  of  the  stock.  Held,  that 
evidence  that  machinery  in  the  company's  plant  which  was 
represented  to  constitute  part  of  the  corporate  assets,  did 
not  belong  to  it  and  was  taken  away  by  persons  claiming  to 
own  the  same,  was  admissible,  although  the  witness  did  not 
show  actual  knowledge  of  the  claimed  ownership  by  such 
persons.     Campell  v.  Park  et  al.,  181. 

Expert  witnesses:  Qualification.  To  establish  a  qualification  as 
an  expert  witness  touching  a  matter  connected  with  his  profes- 
sion, a  surgeon  need  not  have  acquired  his  knowledge  from 
actual  experience,  but  may  give  his  opinion  based  upon  infor- 
mation gained  from  a  study  of  the  subject.  State  v.  Donovan, 
44. 

The  question  of  whether  an  unblocked  switch  frog  is  dangerous 
is  the  subject  of  expert  testimony.  Schroeder  v.  C.  &  N.  W. 
Ry.  Co.,  365. 

Handwriting.  The  filing  of  an  answer  purporting  to  be  signed 
by  defendant  is  an  assertion  that  the  signature  is  genuine 
and  it  may  be  received  in  evidence  as  a  standard  of  com- 
parison of  his  claimed  handwriting.     Frank  v.  Berry,  223. 

One  who  witnessed  the  signature  of  another  is  competent  to 
state  whether  certain  letters  were  in  the  same  handwriting,  and 
the  fact  that  the  witness  was  not  an  expert  and  had  but  slight 
business  experience  affected  the  weight  rather  than  admissibil- 
ity of  his  evidence.     Idem. 

Impeachment  Where  a  witness  testifies  to  the  immoral  char- 
acter of  a  party  and  on  cross  examination  states  that  a  certain 
person  made  a  specific  charge  of  immorality,  such  person  will 
not  be  permitted  to  deny  that  he  made  the  charge,  as  the 
whole*  matter  is  collateral  and  his  evidence  cannot  be  used 
for  impeachment  purposes.  Hofacre  v.  The  City  of  Monticello, 
239. 

Negligence.  A  notice  to  a  railway  company  as  to  what  the  owner 
intended  to  do  with  cattle  after  learning  of  their  infection 
through  the  company's  negligence,  and  giving  the  company 
the  right  to  make  other  disposition  of  the  cattle  if  not  satis- 
fied therewith,  was  admissible  as  bearing  on  the  company's 
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conduct  after  knowledge  of  the  exposure.  Dorr  Cattle  Co.  v. 
Railway,  359. 

Evidence  that  blocked  switch  frogs  are  common  safety  device^ 
is  material  in  an  action  for  injuries  alleged  to  have  resulted 
from  an  unblocked  frog.    Schroeder  v.  C.  &  N.  W.  Ry.  Co.,  365. 

Where  the  inference  to  be  drawn  from  the  direct  testimony 
of  a  street  commissioner  was  that  of  the  city's  due  care  of 
the  walk  at  the  place  of  accident,  it  was  competent  to  show 
by  him  on  cross  examination  that  he  had  notified  the  owner 
of  the  property  that  the  walk  was  dangerous,  as  tending  to 
rebut  the  inference  and  to  show  notice  of  the  defect  to  the  city. 
Hofacre  v.  The  City  of  Monticello,  239. 

ParoL  The  fact  that  one  of  two  apparent  joint  makers  of  a 
contract  is  in  fact  a  surety  may  be  shown  by  parol.  First 
Natl  Bank  v.  Dutcher,  413. 

Preservation  of  evidence.  Unless  the  evidence  in  an  equitable 
action  is  certified  and  preserved  as  provided  in  Code  section 
3652,  it  will  be  subject  to  a  motion  to  strike  on  appeal,  even 
though  ^he  action  was  tried  on  an  agreed  statement  of  facts. 
Co-operative  Bank  v.  Meldrum,  694. 

Where  the  evidence  is  taken  in  shorthand,  certified  by  the  judge 
and  reporter,  filed  with  the  clerk,  and  pursuant  to  an  order 
then  entered  is  transcribed  and  the  transcript  filed  with  the 
clerk  within  a  reasonable  time,  there  is  a  compliance  with 
the  statute  requiring  all  evidence  to  be  reduced  to  writing, 
filed,  and  preserved.    State  v.  Mosher,  82. 

Where  a  portion  of  the  evidence  in  a  law  action  was  taken  by 
one  reporter  and  the  balance  by  another,  and  by  agreement 
the  entire  notes  were  to  be  certified  by  only  one  of  the  re- 
porters, the  several  certifications  ^s  made  and  the  notes,  trans- 
lations and  certificates  thereafter  filed  are  held  to  constitute  a 
proper  preservation  of  the  evidence.  For  the  particular  facts 
see  opinion.    Hofacre  v.  The  City  of  Monticello,  239. 

Presumption  as  to  stricken  evidence.  Where  the  jury  was  di- 
rectly told  not  to  consider  evidence  which  had  been  stricken 
out,  It  will  be  presumed  on  appeal  that  it  did  not  do  so.  State 
V.  Levich,  372. 

Res  gestae.  The  declarations  of  one  injured,  as  to  the  manner 
and  the  place  at  which  the  injury  was  sustained,  which  were 
made  within  thirty  minutes  after  its  occurrence  and  while 
suffering  therefrom,  are  admissible  as  res  gest<B.  Rothrock  v. 
City  of  Cedar  Rapids,  252. 

The  declarations  of  a  vendee  of  land  made  at  the  time  the  deed 
was  presented  to  him  are  admissible  on  the  question  of  delivery 
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of  the  deed,  as  a  part  of  the  res  gestce  and  for  the  purpose  of 
showing  his  intent  respecting  its  delivery  and  acceptance,  even 
though  the  vendor  was  not  present.    Renshaw  v.  Dig^an,  722. 

Where  the  issue  was  whether  a  vendee  had  received  and  accepted 
a  deed  to  the  property,  evidence  that  he  was  willing  to  recon- 
vey  any  interest  acquired  through  the  deed  was  immaterial 
in  an  action  by  him  for  the  price,  but  in  view  of  the  court's  in- 
struction  its   admission  was  without  prejudice.    Idem, 

The  declaration  of  one  injured,  as  to  the  cause  of  the  injury, 
when  made  without  opportunity  for  premeditation,  is  ad- 
missible as  part  of  the  res  gest<e  in  an  action  for  the  injury. 
Hutcheis  v.  Cedar  Rapids  &  Marion  City  Ry.  Co.,  279. 

Reporters'  notes:  Filing.  In  a  law  action  no  time  is  specified 
for  filing  a  translation  of  the  reporters'  notes,  but  if  filed  in 
proper  form  when  required  for  use  it  is  timely.  Hofacre  v. 
The  City  of  Monticello,  239. 

Reports  of  shipment  of  diseased  stock.  Reports  of  live  stock 
agents  of  the  reloading  of  southern  cattle  at  Kansas  City 
mailed  to  a  government  veterinary  at  Des  Moines,  notifying 
him  of  cattle  shipped  in  quarantine,  are  inadmissible  where 
the  signatures  are  not  proven  and  it  is  not  shown  that  such 
an  agency  exis|s,  nor  that  the  reports  were  issued  by  such 
agent,  nor  that  they  belong  to  a  public  office  or  are  required 
to  be  kept  by  any  officer.     Dorr  Cattle  Co.  v.  Railway,  359. 

Secondary  evidence.  Where  secondary  evidence  is  admitted  with- 
out objection  it  must  thereafter  be  attacked  by  motion  to 
strike.     Frank  v.  Berry,  223. 

Value  of  property.  The  proof  of  loss  of  insured  property  is  not 
competent  evidence  of  the  value  of  the  property  damaged  or 
destroyed  by  the  fire.    Lundvick  v.  Insurance  Co.,  376. 

The  actual  value  rather  than  the  market  value  of  property  cannot 
be  shown  unless  proper  foundation  is  laid  for  such  evidence. 
Idem. 

Waiver  of  objection.  Where  evidence  is  admitted  on  the  state- 
ment of  counsel  that  its  relevancy  will  be  made  to  appear 
later,  which  is  not  done,  a  failure  to  move  or  strike  it  out  is 
a  waiver  of  the  objection.    Dorr  Cattle  Co.  v.  Railway,  359. 

Error  in  admitting  incompetent  testimony  on  the  statement  of 
counsel  that  its  relevancy  will  be  made  to  appear  later,  is. 
waived  by  a  failure  of  the  objecting  party  to  move  to  strike  it 
out.    Lundvick  v.  Fire  Ins.  Co.,  347. 

Objection  to  the  competency  of  a  husband  to  testify  to  trans- 
actions with  his  deceased  wife^  when  not  raised  until  after  he 
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had  given  his  version  of  the  transactions,  may  be  treated  as 
waived.    Davis  v.  Hall  and  Bartels,  647. 

EXECUTORS  AND  ADBilNISTRATORS.    See  Estates  of  De- 

CEDENTS. 

EXEMPTIONS.     See  Homesteads. 

EXECUTIONS. 

Agency  of  sheriff.  In  a  sale  of  property  under  foreclosure  of 
mortgage,  the  sheriff  represents  the  owner  as  well  as  the  othef 
parties,  and  having  reported  a  certain  bid  and  sale  as  a  nullity, 
neither  he  nor  the  owners  can  afterward  enforce  the  same. 
State  Bank  v.  Brown  and  Cooper,  665. 

E^orcement  of  bid.  No  one  but  a  judgment  holder  or  his 
attorney  can  proceed  under  Code,  section  4033  against  a  bidder 
at  an  execution  sale  to  enforce  payment  of  his  bid;  and  if 
neither  of  these  parties  act  in  the  premises  it  is  the  duty  of 
the  sheriff  to  resell  the  property.     Idem. 

There  is  not  such  privity  between  the  purchaser  of  property 
subject  to  a  mortgage  which  he  assumes  and  the  bid  made  by 
the  mortgagee  on  foreclosure,  as  will  entitle  the  purchaser  to 
insist  on  the  acceptance  of  the  bid  by  the  sheriff.    Idem, 

Withdrawal  of  bid.    A  mortgagee  purchasing  at  his  own  sale 
under  a  judgment  of  foreclosure  is  not  required  to  pay  the 
•  costs  to  be  relieved  from  a  bid  made  by  mistake.    Idem, 

A  sheriff,  for  satisfactory  reasons,  may  refuse  a  bid  at  an  execu- 
tion sale,  or  if  accepted  may  permit  its  withdrawal  and  resell 
the  property.    Idem. 

EXPRESS  COMPANIES.     See  Carriers. 

FALSE    PRETENSES.    See    Criminal    Law  — Subhead    False 
Pretenses. 

FRAUD. 

Action  for  fraud.  The  mere  expression  of  opinion  by  an  agent 
concerning  the  service,  ability  and  capacity  of  a  machine,  can- 
not be  made  the  basis  of  an  action  for  fraud  in  procuring  the 
contract  of  sale,  especially  where  the  statements  are  covered 
by  a  written  warranty  upon  which  the  right  to  rescind  is 
predicated.     Garr,  Scott  &  Co.  v.  Halverson,  603. 

Corporate  stock.  One  induced  to  purchase  worthless  corporate 
stock  on  false  representations  as  to  its  value,  may  show  the 
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insolvency  of  the  corporation  immediately  after  the  purchase, 
as  bearing  on  the  value  of  the  stock  at  the  time  of  the  trans- 
action.   Campbell  v.  Park  et  al.,  181. 

One  who  has  been  defrauded  by  the  deceit  and  misrepresenta- 
tions of  the  owner  of  corporate  stock  and  thereby  induced 
to  purchase  the  same,  may  recover  damages  for  the  fraud 
without  offering  to  surrender  the  stock.     Idem. 

Principal  and  agent  In  the  sale  of  corporate  stock  through  an 
agent,  the  principal  is  charged  with  the  agent's  knowledge  of 
his  own  false  representation?  as  to  the  value  of  the  stock. 
Idem. 

FRAUDULENT  CONVEYANCES. 

Disposition*  o£  iissets.  The  conveyance  of  partnership  property 
in  satisfaction  of  the  debt  of  an  individual  partner,  when 
made  in  good  faith,  will  not  be  set  aside  at  the  suit  of  a  firm 
creditor,  even  though  the  firm  or  the  individual  partner  were 
insolvent  at  the  time.     First  Nat'l  Bank  v.  Brubaker,  587. 

Parent  and  child.  The  conveyance  of  property  from  a  son  to 
his  parents  in  satisfaction  of  an  indebtedness,  is  valid  as 
against  other  creditors  in  the  absence  of  actual  fraud.  Idem. 

The  sale  and  transfer  of  exempt  property  by  a  debtor  is  not  a 
fraud  upon  his  creditors.     Foreman  v.  Citizens  State  Bank,  661. 

FIXTURES.      See  Real  Property. 

GRAND  JURY.    See  Criminal  Law  —  Subhead  Practice. 

GUARDIANSHIP. 
Approval  of  guardian's  act:  Notice.  Where  the  guardian  of  a 
minor  voluntarily  appeared  to  a  proceeding  to  establish  a, 
drainage  ditch  and  procured  an  assessment  of  damages,  it  will 
be  presumed,  in  a  collateral  proceeding,  that  the  ward  was 
notified  of  a  subsequent  proceeding  to  obtain  an  approval  of 
the  guardian's  action.    Ross  v.  Supervisors,  427. 

HOMESTEADS. 
Avoidance  of  contract.    A  contract  of  the  husband  alone  to  sell 
a  homestead  is  void  in  favor  of  both  husband  and  wife.    Hos- 
tetler  v.  Eddy,  401. 

An  action  for  damages  based  on  a  refusal  to  convey  homestead 
property  in  accordance  with  an  option  contract  executed  by  the 
husband  alone,  will  not  lie.  Evidence  reviewed  and  held  suffi- 
cient to  impress  the  property  in  suit  with  a  homestead  charac- 
ter.   Idem. 
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Exemption.  A  homestead  is  exempt  from  the  precedent  debts  of 
the  heirs  of  the  owner  where  such  owner  was  the  head  of 
a  family.  •  Sheehy  v.  Scott,  551. 

To  exempt  the  homestead  to  the  heirs  of  a  single  person,  as 
the  head  of  a  family,  some  one  dependent  upon  the  owner  for 
support  under  a  natural  or  moral  obligation,  must  occupy  the 
property  with  the  owner  and  be  supported  in  whole  or  in  part 
by  him.    Sheehy  v.  Scott,  551. 

Evidence  reviewed  and  held  that  a  son,  over  age,  resided  with 
and  was  supported  by  the  mother  through  a  natural  obliga^on 
in  such  a  sense  as  to  justify  a  finding  that  the  property  was 
exempt  as  a  homestead.    Sheehy  v.  Scott,  551. 

Exemption  of  government  homesteads.  A  homestead  acquired 
by  the  entry  of  government  land  is  exempt  for  all  time  from 
liability  for  debts  of  the  grantee  contracted  prior  to  its  acquisi- 
tion, so  that  there  can  be  no  abandonment  which  will  destroy 
the  federal  exemption.     McCorkell  v.  Herron  et  al.,  324. 

One  who  enters  land  as  a  government  homestead  under  the  stat- 
utes of  the  United  States,  by  commuting  the  same  and  paying 
to  the  government  the  minimum  price  for  the  land  and  thus 
obtaining  a  patent  therefor,  does  not  thereby  abandon  the 
homestead  and  convert  the  entry  into  a  pre-emption,  but  the 
homestead  thus  acquired  is  exempt  from  judicial  sale  for  debts 
contracted  prior  to  its  acquisition  the  same  as  though  the 
owner  had  resided  upon  the  same  •and  cultivated  the  land  for 
the  period  of  five  years.     McCorkell  v.  Herron  et  al.,  324. 

Intention  of  owner.  In  determining  the  homestead  character  of 
the  property,  the  intention  of  the  owner  is  immaterial  where 
there  is  actual  occupancy  by  the  family  as  a  home.  Hostetler 
V.  Eddy,  401. 

HUSBAND  AND  WIFE. 
Adultery:    Complaint  by  divorced  spouse.    One  divorced  spouse 
cannot  institute  a  prosecution  against  the  other  for  adultery 
committed  during  the  marriage  relation  under  Code,  section 
4932.     State  v.  Loftus,  529. 

Alienation  of  wife's  afifections:  Mitigation.  A  general  allegation 
of  bad  character  is  insufficient  to  raise  an  issue  of  previous 
unchastity  and  to  permit  evidence  thereof  in  mitigation  of 
damages  in  an  action  for  alienating  a  wife's  afifections.  Frank 
V.  Berry,  223. 

Loss  of  wife's  services.  While  a  husband's  right  of  recovery 
for  loss  of  his  wife's  services  resulting  from  a  personal  in- 
jury, may  properly  be  estimated  on  the  present  worth  of  the 
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service,  yet  a  general  instruction  permitting  recovery  for  fu- 
ture damage  will  be  upheld  in  the  absence  of  a  request  for  a 
specific  charge  as  to  present  worth.  Hutcheis  v.  Cedar  Rapids 
&  Marion  City  Ry.  Co.,  279. 

Previous  unchastity:  Connivance  of  husband:  Proof.  To  sus- 
tain an  issue  of  the  wife's  previous  unchastity,  with  the  knowl- 
edge and  connivance  of  the  husband,  both  his  knowledge 
and  consent  must  be  shown,  and  where  the  same  do  not 
appear  from  the  evidence  the  issue  should  not  be  submitted  to 
the  jury.     Frank  v.  Berry,  223. 

Support  of  family.  Evidence  of  the  amount  plaintiff  expended  in 
the  support  of  his  family  is  held  admissible  on  the  question 
of  proper  support  and  cause  of  separation.     Idem. 

The  loss  of  a  wife's  services  is  not  to  be  estimated  on  a 
basis  of  her  future  commercial  earnings,  but  the  husband  can 
recover,  for  her  personal  injury,  such  damage  as  he  has  suf- 
fered by  a  loss  of  her  present  and  future  service,  assistance, 
companionship  and  society.  Hutcheis  v.  Cedar  Rapids  & 
Marion  City  Ry.  Co.,  279. 

Separate  ownership:  Burden  of  proof.  The  wife  owning  and 
occupying  a  homestead  is  presumed  to  own  the  crops  growing 
thereon,  and  is  presumptively  at  least  in  possession  of  crops 
stored  thereon  though  grown  elsewhere,  and  one  seeking  to 
subject  the  same  to  the  husbarfd's  debt  has  the  burden  of 
proving  his  ownership.     Foreman  v.  Citizens  State  Bank,  661. 

The  transfer  by  a  husband  to  the  wife  of  non-exempt  property 
of  trifling  value  will  not  be  disturbed  at  the  suit  of  his  credi- 
tors.    Idem. 

Separation  contract:  Release  of  interest  in  husband's  property. 
Code  section  3154  providing  that  neither  the  husband  nor 
wife  has  such  an  interest  in  the  property  of  the  other  that 
it  can  be  the  subject  of  contract  between  them,  is  in  effect  a 
statute  of  descent  and  distribution,  and  an  agreement  of  the 
wife  upon  separation  to  release  for  a  consideration  paid,  all 
interest  in  her  husband's  property,  is  void,  and  will  not  pre- 
clude her  from  claiming  her  distributive  share  of  his  estate 
although  the  agreement  may  be  valid  in  the  jurisdiction  where 
made  and  where  the  wife  resided  after  separation.  Caruth  v. 
Caruth  et  al.,  121. 

INDICTMENT.      See  Criminal  Law  — Subheads  Assault— Per- 
jury —  Practice. 
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INJUNCTIONS.  See  also  Intoxicating  Liquors  —  Judgments 
—  Nuisance. 
To  restrain  assessment  of  omitted  property.  A  suit  to  enjoin 
the  county  treasurer  from  listing  and  assessing  omitted  prop- 
erty, brought  prior  to  the  time  fixed  in  the  treasurer's  notice 
to  a  taxpayer  of  a  hearing  on  the  proposed  assessment,  will 
not  lie,  even  though  the  assessment  if  made  would  be  illegal. 
Security  Bank  v.  Carroll,  230. 

IMPEACHMENT.     See  Criminal  Law  — Subhead  Evidence. 

INDEPENDENT  CONTRACTOR.     See  Instruchons. 

INSANITY. 

Insane  persons:  Liability  for  support.  The  right  of  the  State  to 
recover  compensation  of  one  cared  for  in  a  hospital  for  the 
insane  is  purely  statutory.     State  v.  Colligan,  536. 

Code,  section  2297,  does  not  authorize  the  State  to  recover  of  a 
non-resident  compensation  fqr  his  support  in  a  hospital  for  the 
insane.    Idem, 

INSURANCE. 

Life  insurance:  Direction  of  verdict  An  insurance  company 
cannot  ask  the  direction  of  a  verdict  because  of  plaintiff's 
failure  to  prove  a  submission  of  the  claim  sued  on  to  arbitra- 
tion, as  provided  in  the  policy,  where  that  question  was  not 
made  an  issuable  fact  by  the  pleadings.  Knapp  v.  Brotherhood, 
566. 

Action  on  certificate:  Intoxication  as  a  defense.  A  fraternal 
beneficiary  association  is  not  a  life  insurance  company  within 
the  meaning  of  the  statutes,  and  is  expressly  exempted  by 
Code,  section  1825, 'from  the  provisions  of  section  1811  relating 
to  intoxication  as   a  defense  to  suit  on  a  policy.     Idem. 

Value  of  property:  Evidence.  Where  a  contract  of  insurance 
provided  for  payment  of  the  value  of  the  property  at  the 
time  and  place  of  loss,  evidence  of  its  value  based  on  an 
invoice  taken  at  another  place  and  time,  is  incompetent,  in 
the  absence  of  a  showing  that  the  value  at  both  places  was 
the  same,  or  the  difference  in  value  is  pointed  out.  Lundvick 
V.  Insurance  Co.,  376. 

The  proof  of  loss  of  insured  property  is  not  competent  evidence 
of  the  value  of  the  propery  damaged  or  destroyed  by  the  fire. 
Idem. 

Mortgage  of  insured  property:  Delivery.  Where  an  assured  ex- 
ecuted a  chattel  mortgage  upon  the  property  covered  by  the 
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insurance  policy  in  violation  of  the  terms  of  the  policy  and 
delivered  it  to  the  party  beneficially  interested  with  intent  that 
it  should  become  effectual  as  against  him,  concerning  which 
fact  of  delivery  there  was  no  dispute  in  the  evidence,  the  ques- 
tion of  delivery  became  one  of  law  rather  than  of  fact  and  the 
company  was  entitled  to  a  directed  verdict.  Wells  v.  German 
Ins.  Co.,  649. 

The  execution  and  delivery  of  a  mortgage  on  insured  property  in 
violation  of  the  terms  of  the  policy  will  render  the  same  void, 
and  it  is  immaterial  that  the  mortgage  was  given  to  a  trustee 
without  his  assent  or  that  he  afterward  refused  to  accept* the 
trust.    Idem, 

Waiver  of  **  iron  safe  **  clause:  Evidence.  To  constitute  a  waiver 
on  the  part  of  the  insurance  company  of  a  condition  in  a 
policy  precedent  to  recovery  thereon,  there  must  be  some  con- 
duct on  the  part  of  the  company  which  will  lead  the  assured 
to  believe  that  strict  compliance  with  the  contract  will  not  be 
insisted  upon.  Evidence  reviewed  and  held  sufficient  to  war- 
rant a  finding  that  the  insurance  company  waived  the  provi- 
sions of  the  "  iron  safe  "  clause  in  its  policy.  Rundell  v.  Fire 
Ins.  Co.,  575. 

INSTRUCTIONS.  Instructions    in    Criminal    Cases.    See    Crim- 
inal Law. —  Subhead  Instructions. 
A  party  cannot  complain  of  the  court's  instruction  when  in  exact 
conformity  with  those  requested  by  him.    Bryce  v.  Railway  Co., 
483. 

Burden  of  proof.  Where  the  court  in  other  instructions  has 
pointed  out  just  what  plaintiff  was  required  to  prove  to  make 
out  a  case,  it  was  not  prejudicial  error  to,  instruct  that  it 
had  the  burden  of  establishing  all  the  material  allegations  of 
the  petition.    German  Insurance  Co.  v.  Railway  Co.,  386. 

Construction.  There  is  no  reversible  error  where  the  court's 
instructions,  when  construed  together,  fairly  present  the  is- 
sues, although  some  paragraphs  standing  alone  are  apparently 
contradictory.    Idem. 

Error:  Availability  on  appeal.  While  the  court  is  not  required 
to  limit  the  effect  of  evidence  competent  for  certain  purposes 
only,  unless  so  requested,  yet  error  may  be  predicated  on  an 
instruction  treating  evidence  as  competent  for  a  purpose  for 
which  it  is  clearly  incompetent,  although  no  request  for  a 
charge  on  the  subject  was  made.  Lundvick  v.  Insurance  Co., 
376. 
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Escape  of  fire:  Appliances.  Where  the  jury  was  told  that  a 
railway  company  is  required  to  have  the  best  appliances  for 
preventing  the  setting  of  fires,  and  that  its  engines  must  be 
properly  handled,  another  instruction  requiring  the  using  of 
"  appropriate  appliances "  was  not  objectionable,  as  the  term 
applied  to  the  character  of  appliances  previously  referred  to. 
German  Insurance  Co.  v.  Railway  Co.,  386. 

An  instruction  that  if  the  fire  was  started  by  sparks  from  de- 
fendant's engine  it  would  be  liable  for  the  damage  unless  at  the 
time  it  had  in  use  on  such  engine  the  best  appliances  for 
preventing  the  escape  of  fire  and  such  engine  was  properly 
handled,  was  not  objectionable  as  eliminating  defendant's  duty 
to  keep  the  engine  in  repair.    Idem. 

Failure  of  plaintiff  to  look.  Where  plaintiff  failed  to  observe 
the  dangerous  condition  of  the  walk,  because  her  attention 
was  diverted,  the  jury  should  have  been  instructed  as  to  her 
duty  in  the  premises  and  any  excuse  for  not  observing  the 
same.    Hofacre  v.  The  City  of  Monticello,  239. 

Independent  contractor.  Where  the  issue  as  to  the  sole  lia- 
bility of  one  joint  defendant  is  presented,  based  on  the  ground 
that  such  defendant  was  an  "  independent  contractor "  for 
whose  negligence  his  co-defendant  was  not  liable,  the  court's 
instructions  should  fully  designate  the  liabilities  of  an  "  inde- 
pendent contractor,"  and  define  the  relationship  of  the  several 
defendants.    Overhouser  v.  Am.  Cereal  Co.,  580. 

Negligence.*  An  instruction  directing  that  defendant  company 
was  liable  for  the  negligence  of  its  officers,  was  not  erroneous 
because  omitting  reference  to  the  negligent  acts  of  its^  agents, 
servants  and  employees,  where  the  court's  attention  was  not 
called  to  the  omission  by  a  request  for  further  instructions. 
Williams  v.  Park  Association,  32. 

Negligence  defined  as  "a  failure  to  exercise  that  degree  ol 
care  and  diligence  that  an  ordinarily  prudent  person  would 
exercise  in  his  own  affairs  under  like  or  similar  circumstances," 
includes  negligent  acts  of  commission  as  well  as  omission. 
German  Insurance  Co.  v.  Railway  Co.,  386. 

The  burden  is  upon  the  plaintiff,  in  a  personal  injury  action,  to 
show  freedom  from  contributory  negligence,  and  where  the 
court's  instruction  construed  as  a  whole  correctly  states  the 
rule,  a  single  paragraph  which  standing  alone  might  possibly 
be  construed  as  shifting  the  burden,  will  not  be  held  mislead- 
ing.   Hutcheis  v.  Cedar  Rapids  &  Marion  City  Ry.  Co.,  279. 
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Reference  to  evidence.  It  is  error  for  the  court  in  its  instruc- 
tions to  single  out  a  class  of  witnesses  and  give  the  jury  an 
opportunity  to  magnify  the  importance  of  their  testimony  by 
reason  of  the  fact  that  they  were  engaged  in  a  particular  occu- 
pation.   Simons  et  al.  v.  Railway,  139. 

Statement  of  issues.  In  stating  the  issues,  the  better  practice 
is  for  the  court  to  make  a  succinct  statement  thereof  rather 
than  to  copy  the  pleadings,  but  where  the  points  for  decision 
of  the  jury  are  clearly  stated  in  other  parts  of  the  charge  there 
is  no  prejudicial  error.  German  Insurance  Co.  v.  Railway  Co., 
386. 

Submission  of  conceded  testimony.  Where  the  opposite  party  ad- 
mits that  an  absent  witness  would  testify  if  present  as  stated 
in  the  application  for  continuance,  and  such  statement  is  not 
read  to  the  jury,  the  court  is  under  no  obligation  to  submit  the 
same  to  the  jury.    Michel  v.  Boxholm  Creamery,  706. 

Submission  of  withdrawn  issues.  It  is  error  to  submit  an  issue 
which  has  been  withdrawn  during  the  trial.  German  Insurance 
Co.  V.  Railway  Co.,  386. 

Value  of  property.  An  instruction  regarding  the  evidence  to 
be  considered  in  determining  the  value  of  property  destroyed 
by  fire,  is  held  not  to  preclude  a  consideration  of  testimony 
showing  depreciation  in  value  occasioned  by  age  and  improper 
care  before  the  fire.    Lundvick  v.  Insurance  Co.,  376. 

Verbal  inaccuracies.  The  mere  clerical  omission  of  a  word 
which  could  not  have  led  the  jury  to  a  misunderstanding  of  the 
court's  instruction,  will  not  constitute  reversible  error.  Young 
V.  Electric  Co.,  290. 

Weight  of  expert  evidence:  Instruction.  Ordinarily  the  jury 
should  not  be  instructed  that  they  were  at  liberty  to  give  the 
evidence  of  an  expert  physician,  who  knew  and  had  treated 
the  plaintiff,  in  a  personal  injury  action,  greater  weight  than 
that  of  other  experts  based  on  hypothetical  questions.  Hofacre 
V.  The  City  of  Monticello,  239. 

INTENT.    See  Criminal  Law  — Subhead  Evidence. 

INTERSTATE  COMMERCE.    See  Taxation. 

INTEREST.      See  Conveyances. 

INTOXICATING  LIQUORS. 

Burden  of  proof.  A  liquor  dealer  has  the  burden  of  showing 
compliance  with  the  legal  requirements  which  are  precedent  to 
the  opening  of  a  saloon,  but  one  complaining  must  affirmatively 
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show  a  violation  of  law  involving  conduct  only.    Jones  v.  By- 
ington,  397. 

C.  O.  D.  sales:  Liability  of  express  company.  The  transporta- 
tion and  delivery  of  a  C.  O.  D.  package  pi  liquor  by  an  ex- 
press company  does  not  render  the  company  liable  for  dam- 
ages resulting  from  the  use  thereof.  Chambers  v.  Adams  Ex- 
press Co.,  154. 

Mulct  saloon:  More  than  one  room.  The  provisions  of  the 
mulct  law  are  violated  by  the  maintenance  of  a  saloon  con- 
nected by  a  window  with  other  rooms  on  the  same  floor,  and 
by  a  stairway  with  the  basement,  through  which,  in  connection 
with  other  rooms,  another  street  is  reached  by  a  separate  stair- 
way.   Jones  V.  Byington,  397. 

Presence  of  minors.  The  provisions  of  the  mulct  law  that  no 
minor  shall  be  allowed  in  a  saloon  apply  to  the  children  of  the 
proprietor  as  well  as  to  other  minors.     Idem, 

Temporavy  injunction:  Appeal.  Where  the  evidence  in  support 
of  an  application  to  abate  a  liquor  nuisance  is  sufficient  to 
make  a  case,  it  is  an  appealable  error  to  refuse  a  temporary 
writ.    Donnelly  v.  Smith  et  al.,  257. 

One  who  has  been  engaged  in  an  unlawful  traffic  in  intoxicating 
liquors,  cannot  avoid  the  issuance  of  an  injunction  by  bringing 
the  conduct  of  his  business  within  the  requirements  of  the 
law  prior  to  the  hearing  for  the  writ.     Idem, 

Under  Code,  section  242,  an  appeal  may  be  taken  from  an  order 
denying  a*  temporary  writ  of  injunction  in  a  proceeding  to 
abate  a  liquor  nuisance,  although  the  abstract  does  not  dis- 
close a  record  entry  of  the  order  signed  by  the  judge.    Idem, 

JUDGMENTS. 

Adjudication.  In  an  action  to  recover  rent  for  land  the  pleadings, 
orders  and  decrees  in  prior  litigation,  growing  out  of  the  lease, 
are  reviewed  and  held  not  to  constitute  an  adjudication  bar- 
ring either  the  action  for  the  rent  or  recovery  on  defendant's 
counterclaims  thereto.    Harmont  v.  Sullivan,  309. 

Where  it  is  claimed  in  resistance  to  a  motion  for  a  new  trial  on 
the  ground  of  lack  of  service,  that  jurisdiction  to  render  the 
judgment  was  conferred  solely  by  service  of  notice  upon  an 
agent  of  defendant,  the  overruling  of  the  motion  generally  did 
not  amount  to  an  adjudication  of  the  question  of  service  by 
publication.    Garr,  Scott  &  Co.  v.  Taylor,  636. 
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Action  to  restrain  enforcement.  To  restrain  the  eniorcement  of 
a  default  judgment  on  the  ground  that  it  is  void  for  want  of 
service,  plaintiff  need  not  plead  and  prove  a  valid  defense  to 
the  action  in  which  the  judgment  was  rendered.  Mosher  v. 
McDonald  &  Co.,  68. 

Appeal  from  interlocutory  order.  An  appeal  from  an  interlocu- 
tory order  denying  a  trial  in  equity  and  the  filing  of  a  super- 
sedeas bond,  will  not  deprive  the  court  of  jurisdiction  and 
render  its  judgment  a  nullity.  First  Nat'l  Bank  v.  Butcher, 
413. 

Assignment.  Evidence  reviewed  and  held  sufficient  to  show  an 
assignment  of  the  judgment,  enforcement  of  which  is  sought 
to  be  restrained,  to  one  of  the  plaintiffs.  Mosher  v.  McDonald 
&  Co.,  68. 

Default  judgment.  A  simple  denial  of  the  ownership  of  a  note, 
based  on  want  of  information,  is  sufficient  to  require  the  set- 
ting aside  of  a  default  judgment  entered  on  the  note.  Tullis 
v.  McClary,  493. 

Nunc  pro  tunc  order.  The  court  has  authority  after  the  time  for 
filing  a  bill  of  exceptions  has  expired,  to  make  of  record  an 
agreement  of  parties  relative  to  certification  of  the  shorthand 
notes  by  a  nunc  pro  tunc  order.  Hofacre  v.  The  City  of 
Monticello,  239. 

JXTDICIAL  SALES.     See  Executions. 

JUDICIAL  NOTICE.     See  Courts. 

JURISDICTION.     See  Courts. 

JUSTICE  OF  THE  PEACE. 

Certification  of  transcript:  Disqualification.  A  justice  is  not 
disqualified  by  Code,  section  284,  from  certifying  to  a  tran- 
script of  a  judgment  rendered  by  his  predecessor,  by  reason 
of  the  fact  that  he  was  a  party  to  the  action,  such  act  being 
purely  ministerial.    Hass  v.  Leverton,  79. 

EUD NAPPING.  '  See  Criminal  Law  —  Subhead  Kidnapping. 

LACHES.     See  Equity. 

LANDLORD  AND  TENANT. 

Abandonment.  The  fact  that  a  tenant  is  not  making  actual  use 
of  a  stairway  in  connection  with  his  premises,  will  not  indi- 
cate an  abandonment  by  the  landlord  of  the  right  to  use  the 
same.    Teachout  v.  Lodge  of  I.  O.  O.  F.,  380. 

Possession  of  tenant:  Damage  for  disturbance.  In  an  action  for 
rent  a  tenant  may  recover,  by  way  of  counterclaim,  damages 
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suffered  through  the  connivance  of  others  to  harass  and  injure 
him  in  the  possession  of  the  premises.  Evidence  held  suffi- 
cient to  take  the  case  to  the  jury  on  this  issue.  Harmont  v. 
Sullivan,  309. 

Presumption  of  tenancy.  Mere  possession  of  the  land  of  another 
raises  a  pfesumption  of  tenancy  unless  there  is  evidence  to  the 
contrary.     Heddleston  v.  Stoper,  525. 

Priority  of  liens.  A  mortgage  given  by  a  tenant  for  the  pur- 
chase price  of  property  taken  onto  the  leased  premises  and 
as  a  part  of  the  transaction  of  purchase,  is  superior  to  the 
lien  of  the  landlord  thereon  for  rent  subsequently  accruing. 
Arnold  v.  Hewitt,  671. 

Rights  of  lessee.  A  lease  for  ninety-nine  years  of  the  third 
story  of  a  building  "  together  with  an  open  and  unobstructed 
passageway  "  for  a  stairway,  the  same  so  constructed  that  the 
rooms  on  the  second  floor  open  into  the  hallway  with  egress 
therefrom  by  means  of  the  stairway,'  will  not  be  construed 
as  giving  such  lessee  the  exclusive  right  to  use  the  stairway 
.  and  to  preclude  the  lessor,  his  tenants  and  grantees  from  using 
the  same  for  any  purpose  properly  incident  to  the  usual  oc- 
cupancy of  the  second  floor.  Teachout  v.  Lodge  of  I.  O.  O.  F., 
380. 

Warranty  of  premises:  Personal  injury.  A  warranty  relates  to 
the  condition  of  the  thing  at  the  time  of  the  warranty,  in  the 
absence  of  provisions  making  it  applicable  to  the  future;  so 
the  statement  of  a  landlord  to  his  tenant,  "  You  can  use  the 
porch.  It  is  all  right.  It  is  perfectly  safe,"  was  a  present 
warranty  and  created  no  obligation  to  keep  the  same  in  repair. 
Ousley  V.  Hampe,  675. 

LARCENY.      See  Criminal  Law  —  Subhead  Larceny. 

LEASES.     See  Real  Property. 

LEGAL  HOLIDAYS.      See  Practice. 

LIBEL.      See  Slander  and  Libel. 

LICENSE  OF  VEHICLES.    See  Municipal  Corporations  —  Sub- 
head Cities  and  Towns. 

LIENS.       See  also  Mechanics'  Liens. 

Priority  of  judgment  liens.  The  lien  of  a  junior  judgment  will 
not  be  given  precedence  over  a  prior  one,  in  point  of  time, 
unless  a  clear  right  is  shown.  The  evidence,  pleadings  and 
decree  of  the  trial  court  are  reviewed  and  held  insufficient 
to   show  that  payment  of  the  prior  judgment  had  been  as- 
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sumed  by  third  parties,  even  if  that  fact  would  warrant  the 
relief  demanded;  that  the  pleadings  were  insufficient  to  per- 
mit proof  of  such  assumption,  and  that  the  decree  was  not 
an  adjudication  of  the  liability  of  such  third  parties.  Bennett 
V.  Bank  et  al.,  1* 
Burden  of  proof.  To  establish  the  priority  of  a  judgment  lien 
over  that  of  a  mortgage  under  allegations  of  actual  notice, 
the  judgment  creditor  has  the  burden  of  proving  the  mort- 
gagee's knowledge  of  his  lien.     Boyd  v.  Boyd  et  al.,  699. 

LIMITATION  OF  ACTIONS.  See   Banks    and    Banking  — 

Nuisance. 

LIVERY  STABLE  KEEPERS.       See  Muniqpal  Corporations  — 
Subhead  Cities  and  Towns. 

MALICE.     See  Criminal  Law  —  Subhead  Evidence. 

MALICIOUS  MISCHIEF.       See  Criminal  Law— Subhead  Ma- 
uaous  Mischief. 

MARRIAGE  AND  DIVORCE. 

Marriage  contract:  Evidence.  Under  the  law  of  Nebraska  pro- 
viding that  "  marriage  is  considered  a  civil  contract  to  which 
the  consent  of  the  parties  capable  of  contracting  is  essential/' 
the  evidence  in  an  action  to  construe  a  will  is  reviewed  and 
held  insufficient  to  establish  a  marriage  contract.  Brisbin  v. 
Huntington  et  al.,  166. 

Contract  against  public  policy.  A  contract  to  procure  the  evi- 
dence and  prosecute  a  suit  for  divorce  is  void  as  against  public 
policy.     Barngrover  v.  Pettigrew,  533. 

Recognition  of  illegitimate  child:  Evidence.  On  the  question  of 
whether  a  putative  father  recognized  his  illegitimate  child,  the 
evidence  is  reviewed  and  held  insufficient  to  establish  recogni- 
tion.    Brisbin  v.  Huntington  et  al.,  166. 

MASTER  AND  SERVANT.     See  Negligence. 

MECHANICS'  LIENS. 

Priority  between  subcontractors.  Under  the  mechanics*  lien 
statutes,  the  filing  of  a  statement  by  a  subcontractor,  though 
after  the  expiration  of  thirty  days  from  the  last  item,  and 
service  of  notice  thereof  create  a  lien  superior  to  that  of 
another  subcontractor  who  files  his  statement  subsequently  but 
within  the  thirty  days.  Lindsay  &  Phelps  Co.  v.  Zoeckler  et  al., 
558. 

Where  a  principal  contractor's  order  on  the  owner  in  favor  of  a 
subcontractor  was  not  actually  accepted  or  paid,  the  owner 
Vol.  128  I  A.— 51 
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cannot  treat  the  order  as  an  assignment  of  that  portion  of 
the  contract  price,  in  determining  the  amount  due  on  the 
contract  at  the  time  another  subcontractor  filed  his  statement 
and  gave  the  notice,  although  the  same  was  filed  and  notice 
given  after  the  expiration  of  the  statutory  perior.  Lindsay  & 
Phelps  Co.  V.  Zoeckler  et  al.,  558. 

Failure  to  file  statement  A  sub-contractor  who  fails  to  file  his 
claim  for  a  lien  until  after  the  expiration  of  thirty  days  is 
only  entitled  to  recover  the  balance  due  the  principal  con- 
tractor, even  though  the  owner  made  payments  to  the  prin- 
cipal contractor  with  knowledge  of  his  indebtedness  to  the  sub- 
contractor.   Empire  Cement  Co.  v.  Payne  and  R*y  Co.,  730. 

MINORS.     See  Contracts. 

MISCONDUCT.     See  New  Trial. 

MORTGAGES. 

Bona  fide  purchaser:  Evidence.  Where  it  appears  that  the 
holder  of  a  mortgage  acquired  title  thereto  without  considera- 
tion and  by  fraud,  his  assignee  in  an  action  to  enforce  the 
same  has  the  burden  of  showing  that  he  acquired  it  in  good 
faith,  for  value  and  without  notice  of  his  assignor's  defective 
title.  Evidence  held  insufficient  to  show  that  the  assignee  ac- 
quired the  mortgage  in  due  course.     Keegan  v.  Rock,  39. 

Foreclosure:  Disposition  of  surplus.  The  owner  of  land  is  not 
entitled  to  any  surplus  arising  from  a  sale  on  foreclosure  of 
a  mortgage,  until  all  valid  liens  against  the  property  are  paid. 
State  Bank  v.  Brown  and  Cooper,  665. 

Sale  in  bulk.  A  sale  on  mortgage  foreclosure  of  100  acres  in 
bulk,  without  being  subdivided  and  offered  in  separate  tracts, 
may  be  vacated  on  proper  application.    Idem, 

Subrogation.  The  holder  of  a  judgment  lien  who  has  paid  a 
prior  mortgage  in  order  to  protect  his  lien,  may  be  sub- 
rogated to  the  rights  of  the  mortgagee;  and  he  may  have  a 
foreclosure  of  the  mortgage  even  though  the  same  has  been  dis- 
charged of  record,  unless  there  are  intervening  rights  of  third 
parties  without  notice.    Bennett  v.  Bank  et  al.,  1. 

The  fact  that  one  who  furnished  the  money  to  pay  a  mortgage  on 
real  estate  had  actual  knowledge  of  the  existence  of  a  junior 
lien,  will  not  necessarily  defeat  the  right  to  subrogation  where 
there  was  in  fact  no  intention  to  waive  the  right.     Idem. 

One  who  furnishes  the  money  to  discharge  the  mortgage  debt 
of  another  is  entitled  to  subrogation  as  of  the  date  the  money 
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was  furnished,  and  may  recover  the  agreed  rate  of  interest 
on  the  sum  advanced  irrespective  of  the  rate  provided  in  the 
mortgage.    Bennett  v.  Bank  et  al.,  1. 

MULCT  SALOON.      See  Intoxicating  Liquors. 

MUNICIPAL  CORPORATIONS. 

Additions:  Plats:  Approval  by  council.  The  proprietor  of  a 
town  plat  may  subdivide  the  same  into  blocks,  and  when  so 
platted  in  conformity  with  the  statutes  he  is  entitled  to  have 
the  plat  approved  by  the  city  council,  and  the  council  has  no 
authority  to  withhold  its  approval  because  alleys  are  not 
laid  out  and  dedicated  through  blocks  which  are  not  subdivided 
into  lots.    Giltner  v.  City  Council  of  Albia,  et  al.,  658. 

Constitutional  law:  Municipal  indebtedness:  Construction. 
Section  3,  Article  11,  of  the  constitution  limiting  municipal  in- 
debtedness, became  self-executing  on  its  adoption,  without 
subsequent  legislation  to  give  it  force  and  effect;  and  such  pro- 
vision can  not  be  extended  so  as  to  include  cases,  the  subject 
matter  of  which  does  not  bring  them  within  the  fair  intendment 
of  the  language  used.  Halsey  &  Co.  v.  City  of  Belle  Plaine, 
467. 

The  words  "value  of  the  taxable  property"  of  section  three, 
article  eleven  of  the  constitution,  prohibiting  municipal  indebt- 
edness in  excess  of  five  per  cent  of  the  value  of  the  property 
located  therein,  refers  to  the  actual  value  of  the  property  and 
not  to  the  taxable  value  thereof  as  prescribed  in  Code  section 
1305,  which  provides  that  property  shall  be  listed  at  its  actual 
value  and  assessed  at  twenty-five  per  centum  thereof.     Idem, 

Ordinances:  Constitutionality.  Before  an  ordinance  can  be  as- 
sailed as  unconstitutional  the  record  must  show  a  violation 
thereof.  The  mere  concession  of  a  violation,  when  in  fact  not 
true,  raises  simply  a  moot  question  which  the  courts  will  not 
decide.    State  v.  Smithart,  631. 

Peddlers:  License  tax.  One  who  simply  solicits  orders  for 
goods  as  an  employ^  and  occasionally  delivers  the  same  while 
so  soliciting,  may  be  a  peddler  within  the  meaning  of  an  ordi- 
nance providing  that  a  peddler  is  one  who  sells  or  offers 
to  sell  either  by  sample  or  takings  orders  for  immediate  or 
future  delivery;  but  he  is  not  liable  for  a  license  tax  imposed 
only  on  peddlers  with  a  pack  or  vehicle.     Idem. 

Special  assessnoents:  Injunction.  A  board  of  public  works  is 
authorized  by  Code  section  870,  to  approve  and  accept  of  a  pub- 
lic improvement,  when  the  work  has  been  done  in  substantial 
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compliance  with  the  contract  and  the  acceptance  is  in  good 
faith;  but  if  there  has  bpen  a  substantial  departure  from  the 
contract,  a  property  owner  may  enjoin  the  levy  and  collection 
of  an  assessment  therefor,  especially  where  he  objected  to  the 
work  as  it  progressed.    McCain  v.  City  of  Des  Moines,  331. 

Sidewalks:  Negligence.  Evidence  of  the  condition  of  a  walk  at 
the  place  of  the  accident  at  times  other  than  when  plaintiff 
received  her  injury,  is  admissible  on  the  question  of  notice 
to  the  city  of  its  condition;  and  an  instruction  that  such  evi- 
dence is  receivable  solely  for  the  purpose  of  showing  greater 
need  on  the  part  of  the  city  for  removing  the  obstruction  is 
not  a  strictly  accurate  statement  of  the  law.  Hofacre  v.  The 
City  of  Monticello,  239. 

Where  the  plaintiff's  damage  must  be  predicated  entirely  on  an 
artificial  accumulation  of  ice  upon  the  walk  in  such  manner  as 
to  render  it  dangerous  to  pedestrians,  failure  to  instruct  that  if 
the  city  had  notice,  or  in  the  exercise  of  ordinary  care  should 
have  known  thereof  and  failed  to  remove  the  same  within  a 
reasonable  time  thereafter,  the  plaintiff  could  recover  for 
injuries  resulting  from  the  defect,  was  reversible  error.    Idem. 

Where  there  was  nothing  in  the  construction  of  the  walk  itself 
which  caused  the  injury,  the  jury  should  be  so  instructed. 
Idem, 

The  mere  knowledge  of  a  pedestrian  that  a  walk  over  which 
he  assumes  to  pass  is  defective,  is  not  under  all  circumstances 
sufficient  to  establish  negligence  as  a  matter  of  law.  In  the 
instant  case  the  question  of  plaintiff's  negligence  was  properly 
submitted  to  the  jury.    Arnold  v.  City  of  Waterloo,  410. 

Streets:  Power  of  city  over.  A  city  holds  the  title  to  a  street  in 
trust  for  the  general  public,  and  may  grant  to  a  railway  com- 
pany the  right  to  use  a  street  intersection,  provided  such 
granted  right  does  not  destroy  the  public  use  of  the- same,  or 
amount  to  a  private  nuisance.  Gilcrest  Co.  v.  City  of  Des 
Moines,  49. 

Change  of  street  grade:  Damages.  The  erection  of  a  building 
"  according  to  the  grade  "  of  a  street  on  which  the  lot  abuts,  as 
provided  in  Code,  section  785,  does  not  contemplate  any  in- 
variable elevation  above  or  below  such  grade;  and  one  whose 
buildings  are  constructed  with  respect  to  a  convenient  use  of 
the  street  may  recover  damages  for  a  change  in  the  grade. 
Stevens  v.  City  of  Cedar  Rapids,  227. 

Paving  contract:  Grading.  A  paving  contract  requiring  the  re- 
moval of  the  old  pavement  to  a  depth  sufficient  to  put  down 
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the  new  one,  and  for  filling  where  necessary  to  form  the  sub- 
grade,  only  contemplates  such  grading  as  may  be  necessary 
for  the  new  pavement.    McCain  v.  City  of  Des  Moines,  331. 

Taxation  of  vehicles':  Ordinance:  Uniformity.  A  city  ordi- 
nance requiring  the  owner  of  an  express  wagon  or  other  con- 
veyance used  for  conveying  persons  or  property  for  hire,  to 
pay  a  license  fee  or  tax,  is  not  unconstitutional  for  want  of 
uniformity,  because  exempting  from  the  tax  carriages  and 
vehicles  used  in  ordinary  livery  business.  City  of  Des  Moines 
v.  Bolton.  108. 

License  and  taxation  of  yehicles  by  cities.  Code  section  754  au- 
thorizing cities  to  regulate,  license  and  tax  vehicles  kept  for 
hire,  is  not  limited  to  those  let  out  or  rented,  but  includes  any 
conveyance  used  by  the  owner  for  conveying  persons  or  prop- 
erty for  hire.     Idem. 

Transient  merchants:  License.  One  employed  as  a  traveling 
salesman  to  solicit  orders  for  goods,  by  means  of  samples,  from 
consumers,  or  to  deliver  the  same  on  behalf  of  another,  is  not 
a  transient  merchant  and  cannot  be  required  by  a  city  ordi- 
nance to  procure  a  license  for  that  purpose.  State  ex  rel  v. 
Nelson,  740. 

NEGLIGEINCE.    See  also  Railways  —  Municipal  Corporations. 

Negligence  defined:  Instruction.  Negligence  may  be  imputed  in 
connection  with  acts  of  omission  or  commission  and  such  is 
held  to  be  the  thought  conveyed  by  the  reading  to  the  jury  of 
the  court's  charge  in  the  instant  case,  although  in  the  printed 
record  the  punctuation  is  such  as  to  possibly  exclude  acts  of 
omission.    Struble  v.   Railway,  158. 

Amusements:  Patrons:  Care  of  owner.  The  owners  and  man- 
agers of  places  of  exhibition  and  amusement  are  held  to  an 
exercise  of  reasonable  care  for  the  protection  and  safety  of 
their  patrons.    Williams  v.  Park  Association,  32. 

Where  plaintiff,  occupying  a  seat  in  an  amphitheatre  was  injured 
by  the  fall  of  a  substance  from  a  band  platform  above,  which' 
it  is  contended  was  not  provided  with  a  suitable  enclosure,  an 
instruction  that  if  ordinary  care  for  the  protection  of  those 
below  required  an  enclosure  of  the  platform,  failure  to  provide 
it  was  negligence,  and  if  by  reason  of  such  negligence  plaintiff 
was  injured  she  could  recover,  was  proper,  as  the  issue  pre- 
sented was  one  of  fact.     Idem. 

The  question  of  defendant's  failure  to  exercise  due  care  and 
control  over  the  use  of  the  band  platform  was  also  properly 
submitted  to  the  jury.    Idem. 
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Assiimption  of  risk.  Assumption  of  risk  is  based  on  a  servant's 
actual  or  implied  knowledge  of  the  defect  which  caused  his 
injury  and  actual  or  implied  consent,  with  such  knowledge,  to 
continue  the  employment.  In  the  instant  case  the  court's  in- 
struction as  applied  to  the  facts  was  correct.  Mumford  v. 
Railway  Co.,  685. 

An  instruction  in  an  action  against  a  railway  company  for  in- 
juries to  an  employe,  relating  to  defendant's  negligence,  was 
not  erroneous  because  it  failed,  in  stating  the  conditions  of  de- 
fendant's liability,  to  consider  the  questions  of  assumption  of 
risk,  contributory  negligence  and  a  violation  of  a  company  rule. 
Idem. 

Where  the  evidence  relative  to  assumption  of  risk  or  contribu- 
tory negligence  presents  debatable  issues  they  are  for  the 
jury  to  decide.    Schroeder  v.  C.  &  N  .W.  Ry.  Co.,  365. 

In  an  action  for  the  death  of  a  boy  under  16  years,  employed  to 
operate  an  unguarded  circular  saw,  it  was  not  reversible  error, 
in  view  of  the  "  Factory  Act "  of  the  29th  General  Assembly, 
to  charge  that  it  was  incumbent  on  the  defendant  in  support 
of  its  plea  of  assumption  of  the  risk,  to  show  that  deceased 
was  possessed  of  sufficient  knowledge  and  experience  to  ap- 
preciate the  danger  of  his  employment.  Woolf  v.  The  Nauman 
Co.,  261. 

Under  the  evidence  the  question  of  whether  deceased  assumed 
the  risk  incident  to  the  operation  of  a  circular  saw  without  a 
hood  or  guard  was  properly  submitted  to  the  jury.    Idem. 

A  brakeman  who  had  no  knowledge  that  the  tender  of  the  train 
on  which  he  was  employed  was  not  equipped  with  an  automatic 
coupler  until  he  was  about  to  make  a  coupling,  when  he  discov- 
ered that  it  was  provided  with  a  link  and  pin,  did  not  assume 
the  risk  incident  thereto,  and  the  evidence  being  insufficient  to 
sustain  the  plea  of  assumption  of  risk,  the  defendant  company 
was  not  prejudiced  by  a  failure  to  submit  that  issue.  Bryce  v. 
Railway  Co.,  483. 

The  burden  is  upon  the  one  pleading  the  assumption  of  a  risk 
not  usually  incident  to  the  employment,  and  unless  the  evidence 
in  support  of  the  plea  is  such  that  reasonable  minds  can  reach 
but  one  conclusion,  a  verdict  should  not  be  directed.  Evidence 
held  insufficient  to  show  assumption  of  the  risk  as  a  matter 
of  law.    Arenchield  v.  Railway  Co.,  677. 

A  brakeman  only  assumes  the  risks  incident  to  his  employment 
of  which  he  has  or  by  the  exercise  of  ordinary  care  should 
have  knowledge.    Under  the  record  the  issue  of  assumption 
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of  risk  was  properly  submitted  to  the  jury.  Mumford  v.  Rail- 
way Co.,  685. 

Evidence.  Under  the  evidence  a  finding  of  negligence  on  the 
part  of  one  in  charge  of  the  work  of  switching  cars,  resulting 
in  injury  to  an  employe,  was  warranted.  Struble  v.  Railway, 
158. 

Evidence  reviewed  and  held  to  support  a  finding  .that  the  injury 

to  plaintiff,  while   engaged  in  switching  cars  was  the  result 

of  negligence  on  the  part  of  a  brakeman  in  charge  of  the  work 

.  and  not  that  of  the  plaintiff  in  attempting  to  catch  a  moving 

car.    Idem, 

A  notice  to  a  railway  company  as  to  what  the  owner  intended  to 
do  with  cattle  after  learning  of  their  infection  through  the  com- 
pany's negligence,  and  giving  the  company  the  right  to  make 
other  disposition  of  the  cattle  if  not  satisfied  therewith,  was 
admissible  as  bearing  on  the  company's  conduct  after  knowl- 
edge of  the  exposure.    Dorr  Cattle  Co.  v.  Railway,  359. 

Instruction.  In  view  of  the  evidence  an  instruction  that  if  after 
the  engineer  knew  or  had  reason  to  know  that  plaintiff  was  in 
a  place  of  danger,  he  started  the  engine  without  signal,*  the 
company  was  guilty  of  negligence,  was  not  erroneous.  Hughes^ 
V.  Railway,  207. 

In  an  action  for  the  death  of  an  engineer,  who  was  run  over 
while  crossing  a  track  in  defendant's  yard,  the  court's  instruc- 
tion regarding  various  phases  of  the  negligence  charged,  when 
construed  as  a  whole,  is  not  open  to  the  objection  that  the  jury 
was  authorized  to  find  defendant  negligent  unless  it  provided  a 
man  or  guard  at  the  crossing  and  also  a  lookout  on  the  engine. 
Arenchield  v.  Railway  Co.,  677. 

Joint  tort:  Pleading:  Evidence.  The  general  denial  by  one  de- 
fendant of  a  petition  charging  a  joint  tort,  resulting  in  a  per- 
sonal injury,  will  permit  of  proof  that  the  other  defendant  was 
an  independent  contractor,  the  negligent  acts  of  whose  em- 
ploy6s  caused  the  injury  complained  of,  and  the  matter  is 
not  governed  by  Code,  section  3629,  which  requires  that  justi- 
fication, excuse,  etc.,  must  be  specially  pleaded.  Overhouser  v. 
Am.  Cereal  Co.,  580. 

Master  and  servant:    Negligence  of  master:    Defective  tools.    It 

is  only  where  the  machinery  or  tools  furnished  by  the  master 
are  recognized  as  dangerous  for  the  employe  to  use,  or  work 
in  proximity  with,  that  the  master  owes  a  duty  to  the  employ^ 
of  looking  after  his  safety.  Evidence  held  insufficient  to  show 
negligence  of  the  master  in  furnishing  plaintiffs  fellow  work- 


Digitized  by  VjOOQIC 


808  INDEX. 

NxGLiGBNCB    Continued  to  Nbootiablb  iHtnuMSKTS 

man  with  a  steel  hammer  used  in  breaking  lump  coal.    Lynn  v. 
Sugar  Refining  Co.,  501.  * 

Negligence  of  master:  **  Factory  Act.**  The  act  of  employing  a 
child  under  16  years  of  age  to  operate  an  unguarded  circular 
saw,  in  violation  of  the  "  Factory  Act "  of  the  29th  General 
Assembly,  is  not  relieved  of  its  negligent  character  simply  be- 
cause notice  of  the  danger  of  the  employment  was  not  given 
the  employer  by  the  bureau  of  labor  as  provided  in  said  act. 
Woolf  v.  The  Nauman  Co.,  261. 

Negligence  of  servant  The  negligence  of  a  servant  for  which 
the  master  is  liable  to  a  third  person  is  some  act  or  omission 
to  act  within  the  scope  of  his  employment;  so  that  where  there 
was  evidence  that  members  of  a  band  engaged  to  furnish  music 
for  a  public  amusement  were  drinking  beer  and  negligently 
dropped  a  bottle  which  injured  plaintiff,  an  instruction  to  the 
cflFect  that  if  the  jury  found  such  to  be  the  fact  plaintiff  could 
not  recover  of  defendant,  was  correct.  Williams  v.  Park  As- 
sociation, 32. 

Contributory  negligence.  Where  there  is  no  direct  evidence  as 
to  the  circumstances  of  a  personal  injury  a  presumption  of  due 
care  on  the  part  of  the  one  injured  exists  which  the  jury  may 
consider.  Under  the  evidence  the  question  of  plaintiff's  negli- 
gence was  properly  submitted.    Woolf  v.  The  Nauman  Co.,  261. 

The  evidence  in  an  action  for  injuries  to  one  employed  in  repair- 
ing cars  is  reviewed  and  held  to  justify  a  submission  of  the 
question  of  plaintiff's  negligence.     Hughes  v.  Railway,  207. 

Where  there  is  a  conflict  in  the  evidence  the  question  of  con- 
tributory negligence  is  for  the  jury,  and  the  court  cannot  direct 
a  verdict.    Arenchield  v.  Railway  Co.,  677. 

Proximate  cause.  In  an  action  for  the  death  of  an  employe,  the 
evidence  is  reviewed  and  held  to  require  a  submission  to  the 
jury  of  the  question  as  to  whether  plaintiff's  death  resulted 
from  his  injuries.    Schroeder  v.  C.  &  N.  W.  Ry.  Co.,  365. 

Safe  place  to  work.  A  street  car  company  which  by  arrangement 
with  the  postoffice  department  collects  mail  in  boxes  attached 
to  its  cars,  to  be  taken  therefrom  at  the  car  barn  by  a  postal 
carrier,  is  bound  to  provide  safe  access  to  such  cars.  Under 
the  evidence  the  question  of  defendant's  negligence  was  |krop- 
erly  submitted.     Young  v.  Electric  Co.,  290. 

NEGOTIABLE  INSTRUMENTS. 

Bills  and  notes:  Settlement:  Evidence.  The  evidence  in  a  suit 
on  notes  due  an  estate  to  which  defendant  pleaded  a  settlement 
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is  reviewed  and  held  to  support  a  verdict  for  plaintiff.    Bray  v. 
Bray,  234. 

The  production  of  a  note  by  the  payee  named  therein,  without 
indorsements,  is  sufficient  evidence  of  his  ownership.  Tullis  v. 
McClary,  493. 

Default  judgment:  Vacation.  A  simple  denial  of  the  ownership 
of  a  note,  based  on  want  of  information,  is  sufficient  to  require 
the  setting  aside  of  a  default  judgment  entered  on  the  note. 
Idem, 

NEW  TRIAL. 

Discretion  of  court.  In  passing  on  a  motion  for  new  trial,  a  find- 
ing of  the  trial  court  of  a  question  of  fact  will  not  be  disturbed 
on  appeal  in  the  absence  of  abuse  of  discretion.  Thrush  v. 
Graybill,  406. 

The  trial  court's  discretion  in  granting  a  new  trial  is  less  likely 
to  be  interfered  with  on  appeal  than  where  the  motion  is 
denied.    Werthman  et  al.  v.  Railroad  Co.,  135. 

Review  on  appeal.  The  appellate  court  will  review  an  order 
granting  a  new  trial  where  the  record  discloses  the  situation 
as  fully  as  it  was  presented  to  the  atrial  court.  Busse  v. 
Schaeffer,  319. 

In  passing  on  a  motion  for  new  trial  the  court  ordered  plaintiff 
to  remit  the  jury's  allowance  of  interest  or  submit  to  a  new 
trial.  Plaintiff  refused  to  remit  and  his  notice  of  appeal  re- 
cited that  the  same  was  taken  from  the  judgment  and  order 
sustaining  defendant's  motion  and  requiring  him  to  remit  any 
entry  of  judgment  thereof;  held  that  the  only  question  before 
the  appellate  court  was  plaintiff's  right  to  recover  interest,  and 
he  could  not  urge  error  in  the  court's  refusal  to  submit  to  the 
jury  certain  questions^  of  damages.    Thrush  v.  Graybill,  406. 

Where  the  record  discloses  simply  an  objection  to  a  certain  line 
of  argument  with  no  ruling  of  the  trial  court  thereon,  the 
overruling  of  a  motion  for  a  new  trial  based  in  part  on  the 
alleged  misconduct  will  not  be  disturbed  on  appeal.  Renshaw 
V.  Dignan,  722. 

Misconduct  of  counsel.  Without  approving  the  practice  it  is  held 
under  the  circumstances  that  no  prejudice  resulted  from  the 
fact  that  plaintiff's  counsel  told  the  trial  jury,  when  first  called 
for  examination  on  voir  dire,  the  amount  of  the  award  by  the 
sheriff's  jury.    Simons  et  al.  v.  Railway,  139. 

In  an  action  by  an  executor  on  notes  belonging  to  the  estate 
against  which  defendant  interposed  a  claim  for  services,  an 
objection  to  a  statement  of  plaintiff's  counsel  that  defendant 
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could  Otherwise  enforce  his  claim  by  filing  the  same  against 
the  estate,  is  held  to  have  been  without  prejudice  although 
the  ordinary  statutory  time  for  filing  claims  had  expired. 
Bray  v.  Bray,  234. 

The  court  will  not  attempt  to  control  the  argument  of  counsel 
beyond  insisting  that  they  keep  fairly  within  the  record  an3 
abstain  from  inflammatory  appeals  to  passion  and  prejudice. 
State  V.  Drake,  539. 

Where  counsel  persisted  in  leading  a  witness  over  repeated  rul- 
ings of  the  court,  a  warning  in  the  presence  of  the  jury,  that 
upon  further  provocation  he  would  not  be  permitted  to  pro- 
ceed with  the  examination^  is  held  to  have  been  without  preju- 
dice.   Idem. 

Newly  discov^ed  evidence.  Newly  discovered  evidence  of  an  im- 
peaching character  and  on  a  collateral  issue  is  not  ground  for  a 
new  trial.    State  v.  Leuth,  189. 

It  is  not  error  to  refuse  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  where  the  same  is  merely  cumulative.  Arcn- 
chield  V.  Railway  Co.,  ^77. 

Service  of  notice:  Unavoidable  casualty.  The  fact  that  a  de- 
fendant's wife,  with  whom  an  original  notice  was  left  in  a  case 
of  substituted  service,  was  aged,  unable  to  understand,  read 
or  write  the  English  language,  was  not  such  an  unavoidable 
casualty  or  misfortune  as  demanded  a  new  trial.  Hass  v. 
Leverton,  79. 

A  jury  is  not  bound  by  opinion  evidence,  but  where  it  exercises 
its  own  judgment  the  verdict  is  subject  to  review  by  the  trial 
judge,  and  if  the  verdict  fails  to  do  exact  justice  it  becomes 
his  duty  to  grant  a  new  trial.  Werthman  et  al.  v.  Railroad  Co^ 
135. 

Where  the  newly  discovered  evidence  is  purely  cumulative,  or 
where  there  has  been  a  manifest  lack  of  diligence  in  procuring 
the  same,  the  denial  of  a  motion  for  a  new  trial  will  not  be 
disturbed  on  appeal.    Renshaw  v.  Dignan,  722. 

NOTICE.  See  also  Original  Notice. 
Idem  sonans:  Constructive  notice.  One  who  accepts  a  mort- 
gage on  real  estate  in  the  name  of  the  owner  as  disclosed  by 
the  record  title,  is  not  charged  with  constructive  notice  of  a 
judgment  against  the  mortgagor  under  a  different  name,  al- 
though the  pronunciation  of  the  name  as  it  appears  in  both 
places  is  the  same.    Boyd  v.  Boyd  et  al.,  699. 
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NUISANCE. 

Obstruction  of  street:  Equitable  relief.  The  custom  of  a  rail- 
way company  of  permitting  its  trains  to  stand  upon  its  tracks 
across  an  intersecting  public  street  for  an  unreasonable  length 
of  time  is  a  continuing  nuisance,  against  which  the  statute  of 
limitations  will  not  run;  and  equity  will  restrain  such  nuisance 
even  though  an  ordinance  of  the  city  authorizes  the  same,  as 
certiorari  is  not  an  exclusive  remedy,  nor  does  the  statute 
making  it  a  criminal  offense  to  obstruct  a  public  highway 
afford  adequate  relief.    Gilcrest  Co.  v.  City  of  Des  Moines,  49. 

OFFICERS. 

Sheriffs:  Expenses  in  criminal  cases.  In  counties  of  more  than 
11,000  population  and  less  than  28,000  the  board  of  supervisors 
is  required  to  allow  the  sheriff  compensation  for  his  traveling 
expenses,  incurred  and  paid  by  him  in  the  service  of  criminal 
process,  in  addition  to  his  salary.    Bybee  v.  Marion  County,  610. 

ORIGINAL  NOTICES. 

The  constitutionality  of  the  statute  authorizing  substituted  service 
cannot  be  first  raised  on  appeal.     Hass  v.  Leverton,  79. 

Presumption  as  to  service.  Parol  evidence  of  a  defendant  and 
others  that  he  was  absent  from  the  State  at  the  time  the  re- 
turn on  the  original  notice  shows  service  to  have  been  made, 
is  held  insufficient  to  overcome  the  presumption  in  favor  of 
the  regularity  of  the  return  and  the  recitals  of  service  con- 
tained in  the  decree.    Mosher  v.  McDonald  &  Co.,  68. 

Service  of  notice:  Unavmdable  casualty:  New  triaL  The  fact 
that  a  defendant's  wife,  with  whom  an  original  notice  was  left 
in  a  case  of  substituted  service,  was  aged,  unable  to  understand, 
read  or  write  the  English  language,  was  not  such  an  un- 
avoidable casualty  or  misfortune  as  demanded  a  new  trial. 
Hass  V.  Leverton,  79. 

Service  by  publication:  Jurisdiction.  Where  the  service  of  an 
original  notice  by  publication  cannot  be  completed  until  after 
the  time  defendant  is  directed  in  the  notice  to  appear  and  de- 
fend, the  court  acquires  no  jurisdiction  either  of  the  person  or 
subject  matter.    Garr,  Scott  &  Co.  v.  Taylor,  636. 

Where  it  was  claimed  in  resistance  to  a  motion  for  a  new  trial 
on  the  ground  of  lack  of  service,  that  jurisdiction  to  render 
the  judgment  was  conferred  solely  by  service  of  notice  upon 
an  agent  of  defendant,  the  overruling  of  the  motion  generally 
did  not  amount  to  an  adjudication  of  the  question  of  service 
by  publication.     Garr,  Scott  &  Co.  v.  Taylor,  636. 
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Return  of  substituted  service.  A  return  in  case  of  substituted 
service,  which  stated  that  the  notice  was  left  with  the  de- 
fendant's wife,  was  sufficiently  definite  to  comply  with  Code, 
section  5519,  without  naming  her.     Hass  v.  Leverton,  79. 

PARENT  AND  CHILD. 

Custody  of  child:  Rights  of  parents.  The  arrangement  of  a  par- 
ent that  an  infant  child  shall  live  with  and  be  cared  for  by 
others  for  an  annual  consideration,  will  not  deprive  the  parent 
of  a  right  to  regain  the  custody  of  the  child,  where  such  parent 
is  a  suitable  person  to  have  the  care  of  the  child.  Van  Auken 
V.  Wieman,  476. 

Emancipation:  Evidence.  A  father's  emancipation  of  his  minor 
son  may  be  in  writing  or  by  parol,  and  may  be  proved  by  cir- 
cumstantial evidence  or  implied  from  conduct.  Evidence  re- 
viewed and  held  to  require  submission  of  the  question  of 
emancipation.    Bristor  v.  Railway  Co.,  479. 

Loss  of  services:  Injury  to  clothing:  Recovery  of  damages. 
The  father  of  a  minor  may  recover  damages  for  any  injury  to 
the  child's  clothing,  loss  of  services  and  medical  attendance 
occasioned  by  the  wrongful  act  of  another.  Shoemaker  v. 
Jackson,  488. 

PARTIES.  See  Eminent  Domain  —  Estates  of  Decedents. 
Surety.  A  contract  for  the  sale  of  a  machine  was  signed  by  a 
third  person  as  surety  for  the  buyer.  Such  surety  was  not 
made  a  party  to  an  action  on  a  note  given  for  the  purchase 
price,  and  the  purchaser  filed  a  cross-petition  seeking  damages 
from  the  seller  for  breach  of  warranty  to  which  the  surety 
appeared  and  disclaimed  any  interest  in  the  machine  or  the 
cause  of  action  for  damages.  Held,  the  surety  was  not  a  neces- 
sary party  to  the  cross-petition.  First  Nat'l  Bank  v.  Dutcher, 
413. 

PARTNERSHIP. 

Action  against  firm:  Liability  of  partner.  An  action  against  a 
firm  only  will  not  authorize  recovery  against  a  partner  indi- 
vidually.    Ogle  V.  Miller  &  Sachse,  474. 

Disposition  of  assets.  The  conveyance  of  partnership  property 
in  satisfaction  of  the  debt  of  an  individual  partner,  when  made 
in  good  faith,  will  not  be  set  aside  at  the  suit  of  a  firm  creditor, 
even  though  the  firm  or  the  individual  partner  were  insolvent 
at  the  time.     First  Nat'l  Bank  v.  Brubaker,  587. 

Pleading:  Amendment:  Notice.  Where  an  action  is  com- 
menced against  a  firm  and  the  petition  amended  so  as  to  state  a 
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cause  of  action  against  an  individual  partner  but  no  notice  of 
the  amendment  is  served,  judgment  can  not  be  rendered  against 
such  partner.  Ogle  v.  Miller  &  Sachse,  474. 
Sale  by  one  partner.  A  sale  by  each  partner,  acting  separately 
and  on  his  own  terms,  of  his  interest  in  firm  property  amounts 
to  a  division  thereof,  and  the  validity  of  a  transfer  by  either 
of  property  received  in  exchange  for  his  interest  is  not  de- 
pendent upon  the  consent  of  the  other.  First  Nat'l  Bank  v. 
Brubaker,  587. 

PARTY  WALL.     See  Tenants  in  Common. 

PAYMENT.      See  also  Account. 
Mailing  of  currency.    The  mailing  of  currency  in  an  unregistered 
letter,  where  the  act  was  not  authorized  by  the  payee  and  the 
money  was  never  received  by  him,  does  not  constitute  a  legal 
payment.    Garr,  Scott  &  Co.  v.  Taylor,  636. 

PERJURY.     See  Criminal  Law  —  Subhead  Perjury. 

PLEADINGS. 

Alienation  of  wife's  a£Fections:  Mitigation.  A  general  allegation 
of  bad  character  is  insufficient  to  raise  an  issue  of  previous 
unchastity  and  to  permit  evidence  thereof  in  mitigation  of 
damages  in  an  action  for  alienating  a  wife's  affections.  Frank 
V.  Berry,  223. 

Negligence.  The  allegation  that  a  railway  company  carelessly 
and  negligently  unloaded  cattle  into  a  certain  yard,  exposing 
them  to  disease,  was  sufficient  to  raise  the  question  of  de- 
fendant's knowledge  that  the  yard  was  infected.  Dorr  Cattle 
Co.  V.  Railway,  359. 

The  general  denial  by  one  defendant  of  a  petition  charging  a 
joint  tort,  resulting  in  a  personal  injury,  will  permit  of  proof 
that  the  other  defendant  was  an  independent  contractor,  the 
negligent  acts  of  whose  employes  caused  the  injury  complained 
of,  and  the  matter  is  not  governed  by  Code,  section  3629,  which 
requires  that  justification,  excuse,  etc.,  must  be  specially 
pleaded.    Overhouser  v.  Am.  Cereal  Co.,  580. 

Partnership:  Amendment  of  petition.  Where  an  action  is  com- 
menced against  a  firm  and  the  petition  amended  so  as  to  state 
a  cause  of  action  against  an  individual  partner  but  no  notice 
of  the  amendment  is  served,  judgment  can  not  be  rendered 
against  such  partner.    Ogle  v.  Miller  &  Sachse,  474. 

PLEDGE. 

Foreclosure:  Notice.  One  in  possession  of  corporate  stock  as  a 
pledge  to  secure  the  payment  of  money  borrowed  by  him  to 
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meet  assessments  thereon,  cannot  cut  oS  the  owner's  rights 
therein  by  a  simple  notice  to  him  that  if  he  fails  to  pay  the 
same  within  a  specified  time  the  pledgee  will  do  so  and  claim 
the  stock  as  his  own.    Groeltz  v.  Cole  et  al.,  340. 

PRACTICE. 

Appeal:  Denial  of  additional  abstract  Where  there  is  a  denial 
by  the  appellant  of  the  appellee's  additional  abstract,  which 
relates  to  the  evidence,  the  transcript  of  the  evidence  should 
not  only  be  certified,  but  the  denial  abstract  or  printed  argu- 
ment should  point  out  the  specific  pages  of  the  transcript 
relied  on  to  sustain  the  denial.    Lundvick  v.  Fire  Ins.  Co.,  347. 

Remittitur.  A  remittitur  filed  after  judgment  has  been  entered 
is  too  late  to  affect  the  amount  in  controversy  so  far  as  the 
right  of  appeal  is  concerned.  Kennedy  v.  Citizens'  Nat'l  Bank, 
561. 

Review  on  appeal.  A  defendant,  on  an  appeal  from  a  ruling 
granting  a  new  trial,  cannot  complain  of  instructions  to  which 
no.  objection  was  made,  unless  upon  the  whole  case  the  plaintiff 
had  no  right  of  recovery.  Werthman  et  al.  v.  Railroad  Co., 
135. 

Where  there  was  no  ruling  of  the  trial  court  with  respect  to  the 
right  of  certain  attorneys  to  take  part  in  the  trial  of  a  cause, 
an  objection  thereto  will  not  be  reviewed  on  appeal.  Bray 
V.  Bray,  234. 

Where  an  action  has  been  tried  by  both  parties  and  submitted  on 
the  theory  that  a  certain  issue  was  presented  by  the  pleadings, 
neither  can  insist  on  appeal  that  the  question  is  not  in  the 
case.    Overhouser  v.  Am.  Cereal  Co.,  580. 

Trial  de  novo.  Special  proceedings  are  generally  triable  on  er- 
rors in  the  appellate  court,  but  disbarment  proceedings  are 
triable  de  novo.    State  v.  Mosher,    82. 

Assignment  of  error:  Affirmance.  Where  a  paper  filed  in  the 
submission  of  a  cause  on  appeal  and  denominated  "  argument 
of  appellant "  contains  no  statement  of  the  grounds  of  objec- 
tion to  the  judgment  or  order  appealed  from,  the  same  does 
not  amount  to  an  assignment  of  error,  and  the  judgment  of 
the  lower  court  will  be  affirmed  on  motion  without  considering 
the  merits  of  the  case.  McCormick  Machine  Co.  v.  McCor- 
mick,  155. 

Continuance:  Submission  of  conceded  testimony.  Where  the 
opposite  party  admits  that  an  absent  witness  would  testify  if 
present  as  stated  in  the  application  for  continuance,  and  such 
statement  is  not  read  to  the  jury,  the  court  is  under  no  obliga- 
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tion   to   submit  the   same  to  the  jury.    Michel   v.    Boxholm 
Creamery,  706. 

Legal  holiday:  Grounds  for  continuance.  A  party  cannot  be  re- 
quired to  appear  and  answer  to  a  suit  on  a  legal  holiday,  but 
having  previously  appeared  and  answered  he  cannot  have  a 
continuance  based  on  the  fact  that  the  case  was  set  for  trial 
on  a  legal  holiday.     Idem, 

Examination  of  jury.  A  wide  latitude  is  allowed  in  the  examina- 
tion of  jurors  for  the  purpose  of  enabling  litigants  to  intelli- 
gently exercise  peremptory  challenges,  and  unless  there  is 
want  of  good  faith  on  the  part  of  counsel  or  an  abuse  of  the 
court's  discretion  the  appellate  court  will  not  interfere.  Si- 
mons et  al.  V.  Railway,  139. 

New  trial.  The  appellate  court  will  review  an  order  granting 
a  new  trial  where  the  record  discloses  the  situation  as  fully  as 
it  was  presented  to  the  trial  court.    Busse  v.  Schaeffer,  319. 

The  trial  court's  discretion  in  granting  a  new  trial  is  less  likely 
to  be  interfered  with  on  appeal  than  where  the  motion  is 
denied.    Werthman  et  al.  v.  Railroad  Co.,  135. 

Objection  to  submission  of  cause.  Where  a  cause  has  been  sub- 
mitted to  the  jury  on  the  issues  presented  by  the  pleadings 
and  on  the  theory  on  which  it  was  tried,  it  is  too  late  to 
contend  for  the  first  time  on  appeal  that  it  should  have  been 
submitted  on   a  different  theory.     Steele  v.   Crabtree,  65. 

Pleadings:  Striking  from  files.  Where  appellee's  motion  on  ap- 
peal, to  dismiss  and  affirm  for  failure  to  file  a  transcript  and 
pay  the  fee  was  correctly  overruled,  it  was  not  prejudicial  to 
strike  from  the  files  its  answer  raising  the  same  question. 
Simons  et  al.  v.  Railway,  139. 

Trial:  Function  of  the  jury.  Even  though  there  is  no  conflict 
in  the  evidence  yet  the  conclusion  to  be  drawn  therefrom  is 
for  the  jury,  provided  reasonable  persons  might  honestly 
differ  as  to  the  proper  conclusion,  and  the  facts  established 
tended  to  support  the  conclusion  sought  to  be  drawn.  Roth- 
rock  V.  City  of  Cedar  Rapids,  252. 

A  jury  is  not  bound  by  opinion  evidence,  but  where  it  exercises 
its  own  judgment  the  verdict  is  subject  to  review  by  the 
trial  judge,  and  if  the  verdict  fails  to  do  exact  justice  it  be- 
comes his  duty  to  grant  a  new  trial.  Werthman  et  al.  v. 
Railroad  Co.,  135. 

Verdict.  A  verdict  which  has  support,  though  the  evidence  is 
conflicting,  will  not  be  disturbed  on  appeal.  Zipimerman  v. 
Robinson  &  Co.,  72. 
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In  reviewing  the  correctness  of  the  court's  ruling  in  directing  a 
verdict,  the  appellate  court  may  consider  such  evidence  as  was 
proper  to  go  to  the  jury,  though  stricken  out  by  the  trial  court. 
Campbell  v.  Park  et  al.,  181. 

Upon  an  assignment  of  error  that  the  verdict  is  without  support 
in  the  testimony,  the  appellate  court  will  accept  as  established 
all  that  the  testimony  fairly  tends  to  prove  in  appellee's  favor. 
Pneumatic  Weigher  Co.  v.  Burnquist,  709. 

Writ  of  error.  A  district  court  on  dismissing  a  writ  of  error 
to  a  justice  has  no  authority  to  enter  a  final  judgment  in  the 
case.    Simmons  v.  Railway  Co.,  306. 

Where  a  justice  made  no  ruling  except  to  enter  judgment  after 
trial  on  the  merits,  an  appeal  and  not  a  writ  of  error  is  the 
proper  remedy.     Idem, 

PRINCIPAL  AND  AGENT.     See  Agency. 

PROXIMATE  CAUSE.      See  Negligence. 

QUIETING  TITLE.     See  Equity  — Real  Property. 

QUANTUM  MERUIT.      See  Contoacts. 

RAILWAYS.  See  Negligence,  as  to  limitation  of  contract  right 
see  Constitutional  Law. 

Automatic  couplers:  Instruction.  Although  the  evidence  in  an 
action  for  injury  to  a  brakeman  in  coupling  the  tender  to  the 
tniin  conclusively  showed  that  all  of  the  cars  except  the  tender 
were  supplied  with  automatic  couplers,  yet  a  submission  of  that 
question  under  the  allegations  of  a  petition  alleging  that  the 
cars  in  the  train  in  question  were  not  so  equipped,  was  not 
error  where  the  court  also  charged  that  the  statute  requiring 
automatic  couplers  had  no  application  to  the  equipment  of 
tenders.     Bryce  v.  Railway  Co.,  483. 

Double  damages:  Statutes.  .  There  is  no  conflict  between  Code, 
sections  2055,  2057  and  2058  relating  to  right  of  way  fences,  the 
penalty  and  damages  resulting  from  a  failure  to  properly  fence, 
and  unless  such  fence  complies  with  the  statutory  requirements 
the  penalties  provided  in  section  2055  will  follow.  Titus  v. 
Railway,  194. 

Evidence.  In  an  action  for  killing  a  horse,  which  passed  through 
a  right  of  way  gate  onto  the  track,  the  evidence  is  held  to 
justify  a  submission  of  the  question  as  to  how  the  gate  was 
opened.     Idem. 

Evidence.  Where  the  distance  between  the  boards  of  a  right  of 
way  gate,  shown  to  have  been  opened  by  stock  rubbing  there- 
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on,  is  material  in  determining  the  sufficiency  of  the  gate,  evi-. 
dence  that  subsequent  to  an  accident  a  wire  had  been  placed 
between  the  boards  was  prejudicial.    Titus  v.  Railway,  194. 

Negligence:  Evidence.  Evidence  that  blocked  switch  frogs  are 
common  safety  devices  is  material  in  an  action  for  injuries 
alleged  to  have  resulted  from  an  unblocked  frog.  Schroeder 
V.  C.  &  N.  W.  Ry.  Co.,  365. 

Fires:  Evidence.  In  an  action  against  a  railway  company  for 
a  fire  caused  by  negligent  operation  of  an  engine,  the  testimony 
of  an  expert  as  to  whether  fire  coming  from  the  firebox  could 
get  above  the  netting  at  the  front  end  of  the  engine  without 
going  through  the  same,  which  had  reference  to  only  such 
engines  as  could  have  set  the  fire,  was  competent  though  in 
the  nature  of  a  conclusion.  German  Insurance  Co.  v.  Railway 
Co.,  386. 

The  evidence  of  a  qualified  witness  describing  engines  which 
might  have  started  the  fire  as  belonging  to  a  certain  class, 
that  the  quality  and  equipment  of  the  same  were  the  best  en- 
gines the  company  had,  detailing  the  features  of  the  engine 
to  be  considered  in  connection  with  setting  out  of  fire,  and 
that  an  engine  could  not  be  operated  without  small  cinders 
escaping  from  the  smoke  stack,  was  competent.    Idem. 

Infectious  disease:  Notice.  Courts  will  take  judicial  notice  that 
Texas  or  splenitic  fever  is  infectious  or  contagious,  and  a 
railway  company  transporting  such  cattle  is  chargeable  with 
knowledge  Of  that  fact.    Dorr  Cattle  Co.  v.  Railway,  359. 

Negligence.  Where  the  court  charged  that  proof  of  setting  the 
fire  by  one  of  the  defendant's  engines  raised  the  presumption 
that  defendant  was  guilty  of  negligence  and  to  avoid  liability 
the  burden  was  upon  it  to  overcome  such  presumption  by  dis- 
proving every  fact  which  would  justify  a  finding  of  negli- 
gence, plaintiff  was  not  prejudiced  by  another  instruction  that 
even  though  defendant's  engine  set  the  fire  there  could  be  no 
recovery  unless  the  jury  found  that  the  sparks  escaped  from 
the  locomotive  through  negligent  failure  to  keep  the  same  in 
repair.    German  Insurance  Co.  v.  Railway  Co.,  386. 

In  an  action  by  an  employ^  against  a  railway  company  for  injury 
received  while  switching  cars,  the  evidence  is  held  to  support 
a  finding  that  the  relation  of  a  brakeman  to  the  work  of 
switching  was  that  of  a  vice  principal  for  whose  negligence  the 
company  was  liable.    Struble  v.  Railway,  158. 

A  car  repairer,  injured  by  a  moving  engine  at  a  time  when  ac- 
tually employed  at  his  work  in  the  yards  and  upon  the  tracks 
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of  the  company,  is  as  a  matter  of  law  within  the  provisions 
of  Code  section  2071  relating  to  the  liability  of  the  company  for 
the  negligence  of  a  co-employe;  and  where  there  is  no  dispute 
in  the  evidence  as  to  the  character  of  the  employment,  and 
but  one  conclusion  can  be  driwn  therefrom  by  reasonable 
minds,  the  court  may  properly  instruct  as  to  whether  or  not 
the  case  comes  within  the  statute.  Hughes  v.  Railway,  207. 
Nuisance:  Equitable  relief.  The  custom  of  a  railway  company 
of  permitting  its  trains  to  stand  upon  its  tracks  across  an  in- 
tersecting public  street  for  an  unreasonable  length  of  time  is 
a  continuing  nuisance,  against  which  the  statute  of  limitations 
will  not  run;  and  equity  will  restrain  •  such  nuisance  even 
though  an  ordinance  of  the  city  authorizes  the  same,  as  cer- 
Horari  is  not  an  exclusive  remedy,  nor  does  the  statute  mak- 
ing it  a  criminal  offense  to  obstruct  a  public  highway  afford 
adequate  relief.    Gilcrest  Co.  v.  City  of  Des  Moines,  49. 

Right  of  way  fence:  Sufficiency.  Where  it  is  determined  that  a 
right  of  way  gate  was  opened  by  stock,  it  is  then  for  the  jury 
to  determine  whether  it  was  sufficient  in  construction  and  fas- 
tening.   Titus  V.  Railway,  194. 

Transportation  of  live  stock:  Delivery  at  infected  yard.  A  rail- 
road company  is  held  to  the  exercise  of  ordinary  and  reason- 
able care  in  selecting  a  place  for  unlbading  and  keeping  cattle 
upon  delivery  at  their  destination;  and  evidence  that  defendant 
had  shipped  under  quarantine  regulations  and  unloaded  dis- 
eased cattle  into  a  certain  yard,  was  sufficient  to  take  the  case 
to  the  jury  on  the  question  of  its  knowledge  that  such  yard 
was  infected  with  disease. .  Dorr  Cattle  Co.  v.  Railway,  359. 

Knowledge  of  infection.  The  allegation  that  a  railway  company 
carelessly  and  negligently  unloaded  cattle  into  a  certain  yard, 
exposing  them  to  disease,  was  sufficient  to  raise  the  question  of 
defendant's  knowledge  that  the  yard  was  infected.    Idem. 

Trespassers:  Discovery  of  peril:  Care:  Evidence.  A  railway 
company  owes  a  trespasser  upon  its  tracks  no  duty  until  his 
peril  is  discovered,  at  which  time  the  railway  company  is 
bound  to  exercise  the  care  required  in  case  of  a  nontrespasser. 
Evidence  reviewed  and  held  to  require  a  submission  of  the 
question  of  defendant's  exercise  of  proper  care  after  diiscover- 
ing  plaintiff's  peril.     Clemans  v.  Railway  Co.,  394. 

Speed  ordinance.  A  city  ordinance  regulating  the  speed  of  trains 
within  the  corporate  limits  is  not  for  the  protection  of  one 
upon  the  right-of-way  at  a  place  where  the  public  has  no 
right  to  cross  the  same.     Idem. 
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Street  railwajrs:  Negligence:  Care:  Instructions.  An  instruc- 
tion that  a  street  railway  company  is  required  to  use  "extra- 
ordinary "  care  for  the  protection  of  its  passengers  amounts  to 
a  requirement  that  it  shall  use  the  highest  degree  of  care  con- 
sistent with  the  conduct  of  its  business,  and  is  not  inconsistent 
with  another  instruction  to  the  effect  that  if  plaintiff,  with 
reasonable  care  on  her  part,  was  injured  as  a  result  of  defend- 
ant's failure  to  exercise  such  care,  she  could  recover.  Hutcheis 
V.  Cedar  Rapids  &  Marion  City  Ry.  Co.,  279. 

A  street  car  company  which  by  arrangement  with  the  postoffice 
department  collects  mail  in  boxes  attached  to  its  cars,  to  be 
taken  therefrom  at  the  car  barn  by  a  postal  carrier,  is  bound  to 
provide  safe  access  to  such  cars.  Under  the  evidence  the 
question  of  defendant's  negligence  was  properly  submitted. 
Young  v.  Electric  Co.,  290. 

RATIFICATION.      See  Criminal  Law  — Subhead  Embezzle- 
ment. 

REAL  PROPERTY. 

Easements.  A  reservation  in  a  deed  conveying  one-half  of  a 
building  of  "the  right  to  use  the  stairway  and  hallway  up 
stairs  "  located  in  the  other  half,  ownership  of  which  was  re- 
tained by  the  grantor,  creates  an  easement  appurtenant  to  the 
part  unsold  which  will  pass  to  subsequent  grantees,  although 
not  specifically  described  in  such  grant:  and  such  reservation 
need  not  have  been  to  the  grantor,  his  heirs  and  assigns,  as 
it  is  not  a  personal  privilege  but  runs  with  the  property. 
Teachout  v.  Lodge  of  L  O.  O.  R,  380. 

Where  an  easement  to  a  stairway  has  been  reserved  by  deed,  it 
is  not  necessary  to  the  continued  use  of  the  same  that  tenants 
of  the  premises  have  no  other  access  to  their  tenements. 
Idem, 

Under  the  evidence  the  reservation  in  a  deed  to  one-half  of  a 
building,  of  "  the  right  to  use  the  stairway  and  hall  up  stairs  " 
in  connection  with  the  occupancy  of  the  part  unsold,  consti- 
tuted not  only  an  easement  in  the  hallway  on  the  second  floor, 
but  also  in  the  stairway  leading  from  the  street  thereto.     Idem, 

Exchange  of  property.  Where  a  contract  for  exchange  of  land 
provides  that  the  property  shall  be  accepted  if  upon  examina- 
tion it  proves  satisfactory,  and  upon  inspection  the  same  is 
in  good  faith  rejected,  the  grounds  of  the  rejection  cannot  be 
inquired  into.    Stotts  v.  Miller,  633. 

Fixtures.  Fixtures  of  a  permanent  character,  fitted  and  suited 
to  the  building  in  which  situated  so  that  one  without  knowledge 
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to  the  contrary  would,  from  an  inspection,  be  led  to  believe 
that  they  constitute  a  part  of  the  building,  will  pass  with  a 
deed  to  realty,  and  the  purchaser  of  the  building,  without 
knowledge  of  a  tenant's  ownership  of  such  fixtures,  has  a 
right  of  action  therefor  on  the  covenant  of  his  deed.  Bullard 
V.  Hopkins,  703. 

Quieting  title:  An  action  to  quiet  title  based  on  a  claim  of 
adverse  possession  under  a  deed  conveying  absolute  title  and 
made  in  good  faith  and  for  an  adequate  consideration,  cannot 
be  defeated  by  a  mere  showing  that  the  grantee  at  the  time  of 
the  conveyance  knew  of  the  possibility  that  some  adverse 
claim  tq  the  land  might  be  made  in  the  future.  Wenger  v. 
Thompson,  750. 

In  an  action  to  quiet  title  under  a  tax  deed,  the  evidence  is  held 
to  show  sufficient  claim  of  right  and  color  of  title  in  defendant, 
coupled  with  possession,  to  justify  an  attack  upon  the  tax  deed 
and  to  sustain  his  right  to  redeem  therefrom.  Loan  &  Trust 
Co.  V.  Pond,  600. 

Sale  of  land:  Contract.  Where  a  purchaser  of  land  under  con- 
tract has  signified  a  willingness  to  perform  when  the  title  has 
been  perfected  by  an  action  to  quiet  title,  he  can  not  there- 
after object  to  a  decree  quieting  title  as  failing  to  show  that 
the  court  acquired  jurisdiction  of  defendants  because  the  same 
did.  not  contain  a  finding  with  respect  to  their  residence,  where 
the  statutory  requirements  authorizing  service  by  publication 
were  complied  with.    Bales  v.  Williamson  et  al.,  127. 

Although  a  parol  contract  for  the  sale  of  land  when  followed 
by  possession  may  be  proven,  the  evidence  in  the  instant  case 
is  held  insufficient  to  establish  the  claimed  contract.  Heddles- 
ton  V.  Stoner,  525. 

The  evidence  in  an  action  to  establish  an  interest  in  real  estate 
based  upon  a  parol  contract  followed  by  possession,  is  re- 
viewed and  held  to  preclude  plaintiff  from  asserting  any  in- 
terest therein     Idem, 

The  right  of  a  vendee  in  a  contract  for  the  sale  of  land  to  re- 
scind the  same  because  of  the  vendor's  inability  to  furnish  an 
abstract  showing  perfect  title  at  the  time  of  performance,  is 
waived  by  notice  to  the  vendor  that  he  is  willing  to  perform 
as  soon  as  the  abstract  can  be  procured  and  the  vendor  pro- 
ceeds with  diligence  to  comply  with  the  requirement.  Bales 
V.  Williamson  et  al.,  127. 

One  who  has  contracted  to  purchase  land  and  sigfnified  a  willing- 
ness to  perform  the  contract  when  a  decree  quieting  title  has 
been  obtained  can  not  after  the  entry  of  such  decree  refuse  to 


Digitized  by  VjOOQIC 


TJSTDEX.  .       821 

Real  Pbopbbty    Continued  to  Rxcbivers 

perform,  basing  his  objection  on  the  fact  that  defendants 
served  by  publication  may  have  the  decree  set  aside  at  any 
time  within  two  years.    Bales  v.  Williamson  et  al.,  127. 

Options.  An  option  to  purchase  real  estate,  prior  to  its  exercise, 
creates  no  interest  in  the  property,  and  where  the  right  of 
exercising  an  option  as  contained  in  a  lease  is  limited  to  the 
lessee  and  "no  other  person"  an  assignment  of  the  lease 
carries  no  right  under  the  option.    Myers  v.  Stone  &  Son,  10. 

Under  the  evidence  a  lessor  granting  to  the  lessee  a  right  to 
purchase  the  property,  is  not  estopped  to  claim  the  option  a 
personal  right  of  the  lessee,  as  against  his  assignee  claiming 
the  right  to  exercise  the  option  under  an  assignment  of  the 
lease.    Idem, 

Where  a  mining  lease  required  the  lessee  to  keep  the  mine  and 
machinery  in  repair  for  the  full  and  complete  operation  of  the 
plant,  the  placing  of  a  pump  and  engine  therein  by  an  as- 
signee of  the  lessee  for  the  purpose  of  removing  the  water, 
was  insufficient  to  charge  the  lessor  with  notice  of  the  as- 
signee's intention  to  insist  on  an  option  to  purchase,  or  to  estop 
him  from  claiming  the  same  to  be  a  personal  right  of  the 
lessee.   Idem, 

Unexecuted  land  contract:  Deatii  of  vendor:  Attachment  of 
heir's  interest.  A  contract  for  the  sale  of  real  property  which 
has  not  been  fully  executed  by  the  vendee  does  not  pass  the 
title,  and  upon  the  death  of  the  grantor  prior  to  such  per- 
formance the  interest  of  his  heirs  is  subject  to  attachment  at 
the  suit  of  their  creditors.    Sheehy  v.  Scott,  551. 

RECEIVERS. 

Deposit  of  funds.  A  receiver  is  only  held  to  an  exercise  of 
ordinary  care  in  the  selection  of  a  bank  as  a  depository  of 
trust  funds.    State  v.  Savings  Bank,  597. 

The  fact  that  the  bank  in  which  a  receiver  deposits  trust  funds 
is  a  creditor  of  the  insolvent  estate  will  not  render  such  deposit 
wrongful.     Idem. 

Preferences.  The  fact  that  the  decree  in  a  contest  between  the 
bank,  with  which  a  receiver  deposited  trust  funds,  and  an- 
other creditor  of  the  estate  provided  that  the  deposit  might  be 
paid  to  the  bank  on  its  claim  pending  the  litigation,  upon  the 
execution  of  a  bond  conditioned  upon  a  production  of  the  same 
for  the  benefit. of  the  creditor  finally  adjudged  to  be  entitled 
thereto,  of  which  provision  the  bank  did  not  avail  itself  but 
permitted  the  deposit  to  remain  as  before,  did  not  create  a 
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preference  to  the  fund  iir  the  6ther  creditor  upon. a  decree  in 
its  favor.  State  v.  Savings  Bank,  597. 
Sale:  Purchase  by  receiver.  Although  the  indirect  purchase  of 
property  by  a  receiver  at  his  own  sale  is  irregular  and  void- 
able, it  is  not  necessarily  void,  nor  is  it  subject  to  collateral 
attack.    Groeltz  v.  Cole  et  al,  340. 

REMITTltUR.     See  Practice. 
RES  GESTAL.    See  Bvioence. 

SALES. 

Breach  of  warranty.  Where  the  evidence  is  conflicting  regard- 
ing a  breach  of  warranty,  the  issue  should  be  submitted  to  the 
jury.    First  Natl  Bank  v.  Butcher,  413. 

Notice  of  defects:  Waiver.  Where  the  warranty  under  which  a 
machine  was  sold  required  the  purchaser  to  notify  the  seller 
by  registered  letter  of  any  defects  within  two  days  of  its  first 
use,  the  continuous  efforts  of  agents  of  the  seller  to  make  the- 
machine  work,  after  the  expiration  of  the  two  days  and  with- 
out objection  that  the  notice  had  not  been  given,  amounted 
to  a  waiver  of  the  notice,  and  a  submission  of  the  issue  of 
breach  of  warranty  was  proper,  even  though  under  a  possibly 
erroneous  instruction  that  an  unregistered  notice  within  the 
time  duly  received  was  sufficient.        Idem, 

Return  of  property:  Reasonable  time.  Under  the  contract  for 
the  sale  of  a  machine  which  fixed  no  definite  time  for  its  return 
upon  a  failure  to  comply  with  the  warranty,  the  evidence  is 
reviewed  and  held  not  to  warrant  the  court  in  saying  as  a 
matter  of  law  that  the  return  was  not  within  a  reasonable  time. 
Idem. 

Sale  by  agent:  Liability  for  loss.  One  who  receives  property  to 
be  sold  by  him  as  agent,  is  not  liable  for  its  loss  before  sale 
in  the  absence  of  a  showing  of  negligence  on  his  part.  Hunter 
V.  Davis,  216. 

Submission  of  issues:  Harmless  error.  Where  the  court  in- 
structed, under  a  claim  of  absolute  sale,  that  if  the  jury  found 
that  defendant  received  from  plaintiff  certain  horses  to  be 
cared  for  and  when  sold  he  should  pay  plaintiff  a  stipulated 
price  per  head  then  plaintiff  would  be  entitled  to  recover,  other- 
wise the  verdict  should  be  for  defendant,  the  error  in  failing 
to  submit  defendant's  counterclaim  of  charges  for  keeping  and 
sale  under  a  claim  that  the  horses  were  received  for  sale  on 
commission,  and  in  refusing  evidence  in  support  thereof,  was 
harmless  in  view  of  the  verdict  for  plaintiff.    Idem, 
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SCHOOLS. 

Constitutional  law:  County  high  schools:  Tuition.  Chapter  84, 
Acts  of  the  Twenty-seventh  General  Assembly  relating  to 
county  high  schools  is  not  unconstitutional  because  the  legis- 
lative act  embodies  a  subject  not  clearly  expressed  in  the  title, 
namely,  that  it  attempted  to  amend  Code  section  2803  relating  to 
ordinary  school  corporations;  nor  is  the  act  unconstitiational  on 
the  ground  that  the  legislature  had  no  power  tcf  compel  the 
school  corporation  to  pay  for  the  education  of  pupils  attending 
the  comity  high  school  without  the  corporation's  consent. 
Boggs  V.  School  Township,  16. 

SEDUCTION.     See  Criminal  Law  —  Subhead  Seduction. 

SELF  DEFENSE.     See  Criminal  Law  — Subhead  Instructions. 

SERVICE.     See  Original  Notice. 

SHERIFFS.      See  Officers. 

SPECIAL     ASSESSMENTS.    See     Municipal     Corporations  — 
Drainage. 

SPECIFIC  PERFORMANCE.     See  Equity. 
SIDEWALKS.     See  Municipal  Cotporations. 

SLANDER  AND  LIBEL. 

Libel  per  se.  A  charge  of  crime  is  not  essential  to  render  a  pub- 
lication libelous  per  se;  nor  is  plaititiff  required  to  prove  its 
falsity,  or  malice  in  its  publication,  neither  need  he  prove  dam- 
ages.   Prewitt  V.  Wilson  et  al.,  198. 

Justification.  A  publication  charging  one  with  being  notoriously 
untruthful  and  unworthy  of  belief  is  libelous  per  se,  and  can- 
not be  justified  by  a  plea  that  the  publisher  did  no  more  than 
express  his  personal  belief.     Idem, 

Plea  of  privileged  publication.  The  plea  that  a  publication  was 
privileged  is  in  the  nature  of  an  adn^ission  and  must  be  as 
broad  as  the  charge  of  libel.  It  cannot  be  based  on  the  admis- 
sion of  another  and  different  publication  which  is  privileged; 
and  where  such  plea  is  properly  entered  the  questions  of 
malice  and  whether  the  privilege  was  exceeded  are  for  the 
jury.     Idem, 

STATUTES.  See  also  Constitutional  Law. 
Annexation  act:  Collateral  attack.  Chapter  One,  Acts  Twenty- 
second  General  Assembly,  authorizing  the  City  of  Des  Moines 
to  annex  additional  territory  is  constitutional,  but  if  it  were 
invalid  it  would  not  ordinarily  be  subject  to  collateral  attack.. 
McCain  v.  City  of  Des  Moines,  331. 
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Civil  rights  statute.  One  who  conducts  a  place  where  those  who 
come  are  received  as  guests  and  served  with  meals  without 
any  previous  agreement  as  to  the  terms  or  duration  of  their 
stay,  is  operating  an  eating  house  within  the  terms  of  the  civil 
rights  statute  (section  5008),  and  upon  refusal  to  entertain  a 
guest  because  of  color  the  proprietor  is  guilty  of  a  misde- 
meanor.   Humburd  v.  Crawford,  743. 

Preamble.  Where  the  enacting  clause  of  a  legalizing  act  is 
clear  and  unambiguous,  and  the  object  of  the  law  is  manifest, 
an  erroneous  recital  in  the  preamble  will  not  invalidate  the 
act.    McCain  v.  City  of  Des  Moines,  331. 

Title.  The  title  of  an  act  entitled  "  An  act  to  promote  the  pub- 
lic health,  convenience  and  welfare  by  .  .  .  draining  the 
lands  of  the  State,"  and  also  providing  for  the  establishment 
of  drainage  districts,  is  sufficient  under  the  constitution  to  au- 
thorize provisions  therein  for  the  drainage  of  surface  water 
from  agricultural  lands.    Sisson  v.  Supervisors,  442. 

STATUTE  OF  FRAUDS.    See  Trusts. 

STREET  RAILWAYS.     See  Railways. 

SUBROGATION.     See  Mortgages. 

SUPPORT  OF  INSANE.     See  Insanity. 

SURETYSHIP. 
Parol  proof.    The  fact  that  one  of  two  apparently  joint  makers 
of  a  contract  is  in  fact  a  surety  may  be  shown  by  parol.    First 
Nat'l  Bank  v.  Dutcher,  413. 

Release  of  security  by  mistake:  Prejudice.  Where  sureties  on  a 
promissory  note  were  promptly  informed  that  a  chattel  mort- 
gage of  the  principal  debtor  had  been  released  by  mistake  and 
that  the  note  was  still  unpaid,  and  the  property  CQvered  by  the 
mortgage  remained  for  some  time  in  the  hands  of  the  prin- 
cipal debtor,  such  sureties  could  not  complain  of  the  release 
as  prejudicial  to  them  because  thereby  deprived  of  their  right 
of  subrogation.    Garr,  Scott  &  Co.  v.  Taylor,  636. 

TAXATION.  Taxation  of  vehicles  and  Special  Assessments.  See 
Municipal  Corporations  —  Drainage. 
Assessment  of  government  bonds.  The  treasurer  has  no  author- 
ity to  assess  government  bonds  owned  by  a  bank,  even  though 
not  taken  into  consideration  by  the  assessor  in  arriving  at  the 
assessable  value  of  the  bank's  capital  stock,  as  the  same  are 
exempted  from  taxation  by  Code,  section  1322.  Security  Bank 
v.  Carroll.  230. 
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Assessment  of  omitted  property.  The  statutes  authorizing  the 
county  treasurer  to  assess  omitted  property  do  not  empower 
him  to  assess  any  property  which  has  been  once  listed  and 
valued  by  the  assessor.    Security  Bank  v.  Carroll,  230. 

Assessment  of  property  in  transit  Property  of  a  non-resident 
while  actually  in  transit  is  not  subject  to  taxation,  but  when 
stored  with  a  consignee  within  the  State  for  an  indefinite  pe- 
riod, awaiting  sale  by  the  owner  and  distribution  by  the  con- 
signee, cannot  be  said  to  be  in  transit,  and  its  taxation  in  the 
district  where  so  stored  is  not  an  infringement  of  the  inter- 
state commerce  law.    Transfer  Co.  v.  Board  of  Review,  732. 

The  property  of  a  non-resident  stored  with  a  consignee  in  this 
State,  for  an  indefinite  period  and  for  the  purpose  of  dis- 
tribution on  sales  by  the  owner,  is  properly  assessable  to 
the  consignee  under  the  provisions  of  Code  sections  1314  and 
1318.     Idem, 

Injunction.  A  suit  to  enjoin  the  county  treasurer  from  listing 
and  assessing  omitted  property,  brought  prior  to  the  time  fixed 
in  the  treasurer's  notice  to  a  taxpayer  of  a  hearing  on  the 
proposed  assessment,  will  not  lie,  even  though  the  assessment 
if  made  would  be  illegal.    Security  Bank  v.  Carroll,  230. 

Redemption.  In  an  action  to  quiet  title  under  a  tax  deed,  the 
evidence  is  held  to  show  sufficient  claim  of  right  and  color  of 
title  in  defendant,  coupled  with  possession,  to  justify  an  at- 
tack upon  the  tax  deed  and  to  sustain  his  right  to  redeem 
therefrom.    Loan  &  Trust  Co.  v.  Pond,  600. 

One  seeking  to  redeem  from  a  tax  deed,  where  proper  notice  of 
the  expiration  of  the  period  of  redemption  was  not  given,  is  not 
required  to  show  payment  of  taxes.    Idem. 

•One  who  has  failed  to  show  himself  entitled  to  notice  of  the 
expiration  of  the  period  of  redemption  from  a  tax  sale  cannot 
question  a  tax  deed  issued  thereunder.    Idem. 

An  owner  in  possession  of  real  property  is  entitled  to  notice  of 
the  expiration  of  the  period  of  redemption  from  tax  sale,  and 
failure  to  give  such  notice  will  vitiate  a  tax  deed.  Foy  v. 
Houstman  et  al..  220. 

A  resident  owner  of  unoccupied  lots  is  only  required  to  show 
such  acts  of  possession  or  control  over  the  same  as  are  usually 
exercised  by  resident  owners  of  like  property  to  entitle  him  to 
notice  of  expiration  of  the  period  of  redemption  from  a  tax 
sale.    Idem. 
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TENANTS  IN  COMMON. 

Party  walls:  Enlarging  and  rebuildingr  Duties  and  rights  of 
joint  owners.  Where  only  one  joint  owner  of  a  party  wall  de- 
sires to  add  to  the  height  of  his  building,  and  to  do  this  it  is 
necessary  to  rebuild  and  enlarge  the  existing  wall,  he  is  re- 
quired to  do  so  at  his  own  expense,  and  his  joint  owner  may 
use  the  new  wall  to  the  same  extent  as  the  old;  but,  if  the  other 
joint  owner  subsequently  desires  to  use  the  added  part  of  the 
new  wall  in  common,  he  must  pay  his  fair  proportion  of  the 
appraised  cost  of  raising  and  repairing  the  same.  Statutes  con- 
strued.    Howell  V.  Goss,  569. 

A  wall  standing  on  the  boundary  line  between  adjoining  lots  is. in 
itself  sufficient  to  put  all  parties  on  inquiry  as  to  the  rights  of 
the  respective  lot  owners,  and  neither  is  required  to  notify  the 
grantees  of  the  other  that  he  claims  an  interest  in  the  wall. 
Idem. 

TRANSIENT  MERCHANTS.     See  Muniopal  Corporations. 

TRESPASSERS  ON  RAILROADS.      See  Railroads. 

TRUSTS. 

Proof  of  same.  An  express  trust  in  land,  existing  in  parol,  can- 
not be  established  where  fraud  of  the  .grantee  is  not  shown; 
nor  will  the  breach  of  a  trust  to  hold  title  for  another  amount 
to  a  fraud  for  which  equity  will  declare  a  constructive  trust 
Heddleston  v.  Stoner,  525. 

Estoppel.  The  fact  that  one  holding  bank  stock  in  trust  became 
a  director  in  the  bank  on  the  strength  thereof,  did  not  estop 
the  beneficiary  to  deny  that  the  trustee  was  the  real  owner. 
In  re  Estate  oi  Fisher,  18. 

Statute  of  frauds.  A  resulting  trust  may  arise  from  the  invest- 
ment by  one  of  the  funds  of  another  in  bank  stock  without 
the  knowledge  of  the  beneficiary,  but  where  an  investment  is  so 
made  and  title  taken  in  the  name  of  the  trustee  pursuant  to 
an  arrangement  of  the  parties,  an  express  trust  is  created 
which   is  not  within  the   statute   of  frauds.    Idem. 

Termination.  Where  one  purchases  bank  stock  with  funds  of 
another  taking  title  in  his  own  name,  he  will  be  presumed  to 
remain  in  possession  of  the  same  as  a  trustee,  in  the  absence 
of  evidence  to  the  contrary;  and  the  burden  is  on  the  trustee 
to  show  a  determination  of  tho  trust.  Evidence  held  insuffi- 
cient to  show  that  the  trustee  became  the  real  owner  of  the 
stock.     Idem. 
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USURY.      See  Building  and  Loan  Ass'n. 
VENDOR  AND  VENDEE.     See  Conveyances.    ' 
WATERS.     See  Drainage. 

WARRANTIES. 
Breach  of  warranty.    Where  the  evidence  is  conflicting  regard- 
ing a  breach  of  warranty,  the  issue  should  be  submitted  to  the 
jury.    First  Nat'l  Bank  v.  Butcher,  413. 

The  purchaser  of  a  machine  under  a  contract  of  warranty  fixing 
no  definite  tim^  for  its  return  upon  a  failure  to  work,  may 
return  the  same  within  a  reasonable  time  after  the  seller's 
agents  have  ceased  their  efforts  to  make  it  work,  and  he  is 
not  limited  to  an  action  for  damages  for  a  breach  of  warranty. 
Idem, 

Where  there  are  separate  warranties  in  a  beneficiary  certificate 
a  breach  of  either  will  defeat  recovery  and  the  jury  should  be 
clearly  instructed  to  that  effect.     Knapp  v.  Brotherhood,  566. 

The  evidence  in  an  action  to  enforce  payment  for  a  threshing 
engine  is  reviewed  and  held  insufficient  to  entitle  the  defend- 
ant to  rescind  the  contract  of  sale  on  the  ground  of  breach 
of  the  warranty  or  to  entitle  him  to  any  affirmative  relief. 
Garr,  Scott  &  Co.  v.  Halverson,  603. 

Warranty  of  premises.  A  warranty  relates  to  the  condition  of 
the  thing  at  the  time  of  the  warranty,  in  the  absence  of  pro- 
visions making  it  applicable  to  the  future.  Ousley  v.  Hampe, 
675. 

WILLS.  See  also  Estates  of  Decedents. 
Action  to  set  aside  order  of  probate:  Parties.  In  an  action 
by  a  son  and  devisee  to  set  aside  an  order  admitting  to  probate 
a  codicil  to  a  will  on  the  ground  of  undue  influence,  which 
instrument  reduced  the  devise  to  plaintiff's  son  and  grandson 
of  the  testator,  a  failure  to  make  the  grandson  a  defendant 
in  the  action  was  not  a  defect  of  parties  which  would  require 
the  granting  of  a  new  trial.    Busse  v.  Schaeffer,  319. 

Bastards:  Effect  of  recognition:  Lawful  issue.  Code  section 
3385  which  provides  that  an  illegitimate  child  which  has  been 
recognized  in  writing  by  the  father  as  his  child  shall  inherit 
from  him,  is  a  statute  of  descent  only  and  does  not  legitimate 
the  child  so  that  he  may  take  under  a  will  giving  property  to 
his  father  and  his  **  lawful  issue,"  which  is  construed  to  mean 
lawful  children.    Brisbin  v.  Huntington  et  al.,  166. 
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Burden  of  proof.  The  burden  of  establishing  undue  influence  in 
the  execution  of  a  will  is  upon  the  party  attacking  the  instru- 
ment.   Parker  v.  Lambertz,  496. 

Construction  of  ''lawful  issue.**  The  term  "lawful  issue"  as 
used  in  a  will  should  be  construed  according  to  the  intention  of 
the  testator  as  gathered  from  the  language  of  the  will  and 
such  extrinsic  facts  as  may  properly  be  considered,  and  while 
generally  jt  may  mean  "  heirs  of  the  body  or  lineal  descend- 
ants "  it  may  be  used  in  a  restricted  sense.  In  construing  the 
will  in  question  "  lawful  issue  "  is  held  to  be  synonymous  with 
"  child  "  and  to  apply  only  to  such  as  are  born  in  lawful  wed- 
lock.   Brisbin  v.  Huntington  et  al.,  166. 

Limitation  of  absolute  estate:  Repugnancy.  A  clause  in  a 
will  which,  standing  alone  will  pass  absolute  title,  may  be  lim- 
ited by  a  subsequent  provision  so  as  to  pass  only  a  life  estate 
or  to  entirely  defeat  the  devise,  without  presenting  a  case  of 
repugnancy;  as,  where  the  limitation  provides  that  in  case  the 
devisee  dies  before  arriving  at  a  specified  age  or  before  mar- 
riage, the  estate  shall  go  to  other  heirs  of  the  testator. 
Wheeler  v.  Long,  Adm.,  643. 

!Life  estate:  Power  of  disposaL  Under  a  will  creating  in  the 
wife  a  life  estate  in  all  property,  real  and  personal,  with  full 
power  of  disposal  for  her  own  use  and  the  maintenance  of  the 
family,  she  has  power  to  sell  and  convey  the  real  property  at 
any  time  during  her  natural  life,  especially  where  there  is  a 
further  distribution  of  any  property  "  remaining  in  her  posses- 
sion and  the  proceeds  thereof."    Wenger  v.  Thompson,  750. 

Sale  by  testator.  A  will  speaks  from  the  death  of  the  testator 
with  respect  to  a  distribution  of  all  his  property,  both  real  and 
personal;  so  that  where  a  will  provided  that  real  estate  then 
owned  by  the  testator  be  sold  and  converted  into  money  and 
divided  among  certain  legatees  in  a  specified  manner,  and  also 
contained  a  residuary  clause  directing  that  all  personal  prop- 
erty be  divided  among  the  testator's  children  in  a  different 
manner,  the  proceeds  arising  from  a  sale  of  the  real  estate  by 
the  testator  prior  to  his  death  was  a  conversion  of  the  same 
into  personal  property  and  should  be  distributed  according  to 
the  provisions  of  the  residuary  clause  governing  the  distribu- 
tion of  the  personalty.    In  re  Will  of  Miller,  612. 

Undue  influence.  The  burden  is  upon  one  contesting  a  will  on 
the  ground  of  undue  influence  to  prove  such  influence,  and 
that  it  operated  upon  tl^e  mind  of  the  testator  at  the  time  of 
making  the  will  so  as  to  change  his  real  desire  and  intent. 
Townsend  v.  Townsend,  621. 
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The  fact  that  a  testator  was  exceedingly  fond  of  the  contestant 
and  that  his  will  was  unjust  to  her  are  not  enough  standing 
alone  to  defeat  a  will.    Townsend  v.  Townsend,  621. 

Where  it  is  conceded  that  a  testator  was  of  strong  mind  and  not 
easily  influenced  and  up  to  the  time  of  his  death  a  prosperous 
business  man,  the  evidence  of  undue  influence  must  be  clear 
and  convincing  to   defeat  his  will.      Idem. 

Evidence  reviewed  and  held  insufficient  to  support  a  verdict  and 
judgnnent  setting  aside  a  will  on  the  ground  of  undue  influence. 
Idem. 

Undue  influence  within  the  meaning  of  the  law,  which  is  suffi- 
cient to  set  aside  the  will,  must  be  such  as  subjects  the  will 
of  the  testator  to  that  of  the  person  exercising  such  influence 
and  makes  the  instrument  express  his  purpose  rather  than  that 
of  the  testator;  and  such  influence  must  be  connected  directly 
with  the  execution  of  the  wilK  Evidence  reviewed  and  held 
insufficient  to  establish  undue  influence  or  fraud.  Parker  v. 
Lambertz,  496. 

Neither  opportunity  to  exercise  undue  influence  over  a  testator 
nor  advice  nor  solicitation  will  vitiate  a  will,  unless  it  be  fur- 
ther shown  that  the  real  purpose  and  intent  of  the  testator 
were  destroyed  thereby.    Townsend  v.  Townsend,  621. 

WRIT  OP  ERROR.     See  Appeal. 
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